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WE all knowing the Learning, Integrity and 
Aotlities of Alexander James Dallas, E/quire, 
Counfellor at Law, do, for the common good, ap- 
prove and recommend the printing and publifhing hes 
Book, intitled, “ Reports of Cafes ruled and ad- 
judged in the Courts of Pennsyivanta, before 
and fince the Revolution.” 
THOMAS M‘KEAN. 
WILLIAM A. ATLEE. | 
JACOB RUSH. 
GEORGE BRYAN. 
EDWARD SHIPPEN. 


PHIBADSLPRIA, 29¢b April, 1790. 
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To tHe HONORABLE 
THOMAS M‘KEAN, Esogurrg, L.L.D. 
CHIEF JUSTICE or tHe STATE or 

PENNSYLVANIA, &e.. &. 


§ IR, 


al N addrefling this volume to you, the public ¥ 
will: readily acknowledge the juftice and 

® propriety of the tribute; fince a work of this 
nature is only to be efteemed, like a mirror, for 
* the truth and accuracy with which its dbje& is 
refle&ed; and I do nothing more on the oc- 
cafion, than prefent you with your own por- 
trait, in which all the praife I covet, ar delerve, 
is that of having ‘preferved fome refemblance 
to the original, ; 


Bur, independent of this confideration, the 
opportunity of making the prefent offering, 
yields a high gratification to my feelings and 
my pride, By the uniform curtefy and cor- 
diality of your attentions, I have naturally been | 
infpired with fentiments of efteem and attach- 

ment; 


1ON'CN 









( 3s 
ment; and, it would betray great infenfibr- 
lity, were I not aware of the advantage of 
delivering thefe Reports to the world, under 
the fanction of your- avowed approbation and 
patronage. Hence, Sir, I coniider the enjoy- 
ment of your good opinion as an honorable 
fource of felf gratulation, and the teflimony of 
your judgment asa fure recommendation to the 


public. 


Were I here inclined to ptrfue the beaten 
track of dedications, permit me, Sir, to obferve, 
that an occafion, or a fubjeét, more favorable, 
feldom canoccur. Itis my intention, however, 
that this addrefs fhould be viewed, not as the 
eulogy of a patron, ‘but as an inflrument of 
thanks, and a token of regard: For, Hillory, 


which may applaud without the fufpicion of flat- ° 


tery, mult hereafter do juftice to your merits ; 
but it is by this opportunity alone, that I could 
enjoy the fatisfaction of publicly ‘declaring 
‘the refpect and efteem, with which | 


Iam, Sir, 
Your obliged and 
Molt obedient Servant, 
A...J. DAL LAS, 


PHILADELPHIA, If May, 1790. 
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{ F the reajons which induced meto undertakethis 
~ work, and of the difficulties that have attended 
ats exccutton, 2t wal ve enough, at thes time, to 
obferve, that the former originatea in the wofh of , 
fome freends, whom I was dejirous to oblige; and 
that the latter would hardly have teen jurmounted, 
without the live ral apyifee nce OF the Bench and the 
Bar, which I fhall ever be proua io acknowledge. 
Perhaps, tndeed, there never was a book, for the 
faults of whech the Publifher is fo entirely fubjedt 
to cenfure, and yet so lritle entitled to prarje for 
ats merits. The opinions of the refpecitve Courts, 
upon many of the mofl rmportant points, THE 
Cuier Justice, and Mr. Prestpenr SHIPPEN, 
obligingly permitted me.to tranfcribe from their 
notes; several of ihe decifions, previous to the year 
1787, were kindly furnifhed by Mr. Rawle ; the 
briefs of the different Counfel were, on every apple- 
cation, freely communicated ; and each cafe, before 
it was fent to the prefs, underwent the examination 
of the prefiding Judge of the Court in whtth it was 
determined. Befides thefe advantages, with re- 
Jpect to the matertals of this comprlation, I have re- 
marked a candid difpofition among the members of 
the profeffion, to excufe any defects or inacuracies 
that may appear, in the mere flyle and mode of 
publication; And, therefore, I anticipate with 
pleafure, that, as a confequence of fuch encou- 
ragement and indulgence, fome one, more able, “ 
é 
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be tempted to foliow my example, and render-an 
effenival fervice to his country, by preserving 
the principles on which the future, gudgments 
of our Courts are founded ;—a matter, that, in 
every point of view, whether we confider the pre- 
Sent polrtecal fituation of the Union, the improve- 
ments in the judicial fyfiem under the Conjlrtution 
propojed for thes State, the advancement of agrt- 
culture, or the extenfion of commerce, muft dutly 
become more interefling and important to the liber- 
ty, peace, and property of every critzen. 

the work now fubmitted to public jcrutiny, mu/ft, 
at leaft, jerve to facilitate the labors of ‘the ftudent, 
by abprifing him of thofe points of law which have 
already been dijcuffed and decided: Nor wall zt be 
without ts ufe in furntfhing fome hints for regu- 

tlang. the conduct of Referees, to whom, according 
to the prefent pratlice, a very great fhare of the ad- 
miniflation of juflice is entrufted. But, I confefs, 
that my hopes will not be completely gratified, unlefs 
thé/e Reports, likewt/e, sone: to fhew, the pure and 
uniform fyftem of jurifprudence that prevails in 
PENNSYLVANIA; of which, however, the beft evt- 
dence is her flourtfhing condttion at home, and her 
refpettable charatter abroad. 

Lf the reception of this volume juftifies me, rt ts 
poffible that I fhould hereafter be induced to under- 
take the publication of another; for which fuffict- 
ent materials are already in my poffefion. But 
Thave fo much occafion to bef{peak candor for what 
I have done, that Ifhall not be furprized, rf at 2s 
deemed dangerous and impolttic, thus to extend the 
view of the Public to what I may do. 


A. J. DALLAS. 





so, & 
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~ 


~ . &, 


PHILADELPHIA, 1/7 May, 1799. 
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BEFORE THE 


REVOLUTION. 


FSR SAE SAH SHE TICS SHEDS SK BR 








SupREME Court oF Penn/ylvania; 


September Term, 1754¢. 


Before Witt1am Aten, Chief Juftice, 
Lawrence Growpen, and Juftices 
Caza CowrLanp, ew 





a  D, 


ANONYMOUS, 


DJUDGED by the Court, that the Statute of Frauds and Pers 

juries + does not extend to this Province, though made before 

Mr. Penn’s Charter: The Governer of New-York having exercifed 

a Jurifdiction here, before the making that Statute, by Virtue of the 

Word Territories, in the Grant to the Duke of York, of New-York 
and New-Ferfey. 


ee 








April Term, 1759. 


WitttAm Atten, Chief Juftice, 
Wi..iamM Co.eman, Juttice. 





The Leffee of Hy am and others verfus Enwarns. 


C OPY of a Deed inrolled in the King’s Bench in England, proved 

: before the Lord Mayor of London to be a true one; allowed te 

be given in Evidence to a Jury to fupport a Title to Lands in this 

Province. * m 

29 Car. 4. ¢. 3. This tatute wae fapplied, however biy at at of Generat 

Afiem bly paffed the 19. Geo. 3. «. 31. 1 State Lows 462. and fee a 2. Will. 75 ~ 
© 1 Med. 4 €. % P 
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Caszs ruled .and adjudged in ths 


Same Caule. 


Go of the Regifter of Births and Deaths of People called Qua- 
kers in England, proved to be a true one before the Lord Mayor 
ot Londen, allowed to be given in Evidence te prove the death ef a 
Perfon. 


Brruétx verfus Luoyp and others. 


ARTITION.—Plea non tenuit infiniul, 7c. Defendants permitted 
to give in Evidence to the Jury, that fome of them were not 
‘Tenants of the Freehold * but only Tenants at Will. 


The Leffee of Lew1s and Mary Weston ver/us 
Tuomas STAMMERS. 


AN Exemplification ofa Will, made in England, and certified ge- 

nerally to have been proved, gt and regiftered, in the 
Year 1704, inthe Prerogative Court of Canterbury, under the Seal of 
the faid Prerogative Court, allowed, on Debate, to be read in Evi- 
dence to the on 


Same Caufe. 


M INUTES ‘of the Commiffioners of property allowed to be 
given in Evidence. :, > 


‘Same Caufe, 


“T) EPOSITIONS taken in 2 former Caufe ‘by Rule of Court 


. with -Confent of Parties (in an inferior Court) in which the 
prefent Defendant was a Party, and where the prefent Title (it 
was faid) came in yore upon Debate, were ruled by the Court to 
be no Evidence in this Caule: Note. It did not appear that thofe De- 
politions were read in Evidence on the former ‘I rial. 


* Cro. El. 759. Litt. Rep. 


April 
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Surzeme Courr of Penn/fylvania, 


April Term, 1760. 


Wixriram Aten, Chief Juftice. 
LAWRENCE GROWDEN, . 
Witiiam CoLemay, } Juttices. 








STEVENSON verfus PEMEBRTON. 


Sco! RE facias againft Defendant as Garnifhee. The Cafe was, 
C. in the Weft-Inaies was indebted to P. the Defendant, for 
Bills of Exchange drawn by C. in Favour of P.. which were pto- 
tefted. P. by Létter folicits C. for Security. C. configns a Quan- 
tity of Rum to P. and by Letter dire&s P. to fell the fame for his 
(C’s) Account, and apply the Proceeds to the Payment of fome pro- 
tefted Bills drawn by C. in favour of other People “ firft being fa- 
tisfied that his (P’s) Bills were paid.”’—T oe Bills of Lading exprefs 
this Rum to be fhipt on the proper Account and Rifque of C.— 
The Rum comes into P’s Hands, but before any Sale, the Plaintiit S. 
a Creditor of C. brought a foreign Attachment againft C. and at- 
tached thefe Goods in the Hands of P.—The Queftion on thefe 
Faéts, as found by a fpecial Verdi&t, was, Whether P. fhould retain 
the Goods for the Payment of his own Debt, or whether the Pro- 
perty remained in C. fo as to be liable to the Attachment of S? 
It was urged by the Council for the Plaintiff, that the Confignment 
of this Rum to P. on the Account of C. with Orders to Fell the 
fame on the Account 7, C. and then to apply the Proceeds according 
to his Dire€tions, did not alter the Property, but left the fame in C. 
till a Sale. And that P. was only to have a future Intereft in the 
Money arifing from the Sale of the Goods. —But the Plaintiff being as 
well aCreditor as the Defendant, and coming in under the Law of 
Attachments before a Sale and while the Property, by the very Terms 
of the Confignment, remained in C. ought to be firft paid his Debt. 
The counfel cited Bro, Property 2. 2Msd. 242. 2 Chan. Cafes. ‘7. 
36. 1. Salk. 160. 12 Mod. 156. 

For the Defendant: It was contended, that the Rum was a Se- 
curity in the Hands of P. for the Payment of P’s Debt, and that P. 
was.a Truftee for himfelf and the other Dutch Bill Creditors. And 

,that fuca a {pecial Property was vefted in P. that C. himfelf could 
have no Remedy to get thefe Goods out of the Hands of P. till P’s 
Debt was fatisfied; and that the Plaintiff could bein no better cafe 
than C. himfelf.—The Cafes cited for the Defendant were 2 Verm. 
428, 2 Thomas Fones 222. 2 Peere Williams 326. Bro. Act. fur 
Cafe 113. 271. Finch 299. 236. 10 Mod. 432. Yelu. 164. 2 Leon 30, 
10 Mod. 144. 2 Co. 26. 1+ Stra. 165..* 

pt * Sco Cowp. 125. ct ante 
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I 760. 


4 Caszs ruled and adjudged in the 


By rnz Court. This Rum a pears to have been fent to fa- 


—--_ tisfy P’s Debt. If it had been Money, there could have been ne 


doubt but the Defendant would have retained it. And the only 
difference i¢ that a Commodity was fent which muft be con- 
verted into Money, before the yh to be paid to P. could be afcer- 
tained, but, af to P’s intereft in it, the Cafe was the fame. Therefore 
judgment, by the whole Court, was given for the Defendant. 
Chew and Méland pro Quersx—Galloway and Dickenjan pro Def. 


The Leffee of Asuton verfus Asuton. 


Prefent Lawrence Growpon ; 
Witiiam Coteman, i Jullices. 


O* fpecial Verdi&. Devife tothe firft Heir Male of 1. $. when 
he thall arrive to the Age of 21 Years, he payiag to A. and B, 
the Daughters of I. S. £. 40 each.—After Devifor’s Death I. S. 
aa 8 ame attained the Age of 2r Years, and paid his Siiters the 
. 40 each, , 
The Queftion was, whether the Son of I. §. could take by execu- 
tory Devife?—It was objeéted for the Defendant, r1{t. “That this 
being a prefent Devife it could not take Effeét becaufe toa Perfon 
not in efi. 2d. That though it might be conftrued a future Devife, 
et it was too remete; for an executory Devife muft take effect 
within the Compafs of a Life or Lives in effz, or at fartheft within 
nine Months after: And in this cafe I. S, might have had no Son 
buta Daughter, who might have had a Daughter, who might haye 
hadaSon, who would have been the fir/t Heir Male of 1. S. which 
would have been too remote a Contingency, and would have tendedto 
a Perpetuity. And the Cafe muft be confidered as at the Time of 
making the Devife, that-is, how it might be; and not how it has ac- 
tually happened. 3d. Thatthe Son of I. '§. could not take, becaufe 
the Limitation was to the firf# Heir Male and Nemo ef Hares Viven- 
‘is. ‘ - © a MMe ion 
For the Plaintiff it was anfwered: 1ft. That this was nqprefent 
Devife, the Teftator taking Notice that I: S. had noSon bork by the 
Word fich Heir Male, and ufing the Words when and ‘paying. —2A. 
That this Contingency was not too remote, becaufe the ‘Teftator b 
the Words fr? Heir Male, muft have meant firft Son; and that fuc 
a Conftruction muft be made astocarry the Intent of the Teftator into 
Execution.—3d. Firft Heir Male are Words of Purchafe and Dejg- 
_— A ana and the Law will fupply the Words of the Body in 
a ill. + teeta es | » ot 0 west os . 
By rHE Court. The Intent of the Teftator is clear, that the firft 
Son of I. 8. thould take, Therefore judgment By roe Court. 
Cafescited; 1 Lord Raym. 207. 1 Salk 229. Talbot's Cafes 44 
§o, 145, 1 Vern729, Vin. Dev. 315, 2 Vent 31.1 Peer. Willioma 
629. 3 Co. 20, 2 Peer, Williams 196. 2 Salk621. © : 
Chew pro Quer, Moland and Dickenfon pro Def, © ard 
$ Sse 33 Adee. 279. 287. 3 Jaf. 240 ie 





Surzrme Courr of Pennfylvania, 


Apnl ‘Term, 1762, 


Prefent Wittsam Atuen, Chief Juftice. 
Wiitiam Coremay, Juttice. 





——_ 


The Leffee of Joseru and James Hewes ver fus 


ANDREW M’DowELL. 


O N a Queftion, whether the original private Book of Memoraii- 

dums of the Secretary of the Land Ofice, refpe@ting the De- 
fcription of the Land originally applied for, fhould be given in Evi- 
dence, it was urged that this Book, containing the original Entries 
from which the Minutes of Property are formed, is the beft Evi- 
dence and therefore ought to be admitted. THe Court faid it was 
a Matter of Confequence ; and recommended it to the Council of the 
other Side to céhfent’to thé Book’s being given ih EVidente; whith 
‘was accordingly donc, and no Determination given by the Coust. 


‘Same Caufe. 
. ie E Court faid, that the Copy of a Warrant of Survey under 


Surveyor General’s Hand, and containing his Direction to t 
Deputy Surveyor to make the Survey, has always been given in Evi+ 
dence: —And fuch a Copy was pow ryled to:be admitted, and was 


read to the Jury. 
| Tue Kine verfus Joun Luxens. 
1 Hapa afye etd for a Nuifance.—Mr. Dickenfon, for the Dee 


fendant, moved that a Profecutor fhould be indorfed on the Ins 
dictment, agré@ably tothe A& of Aiiembly, * before the Defendant 
fhould be put to plead.—M:. Chew, Attorney General, urged that 
fuch a Conftru&tion ough: to be put on the A& as that public Jultice 
may not be eluded ; and thaf there fhould be no Necedt to indorfe 
a Profecutor, unlefs it be proved that there is fgme perfon active in 
carrying on a Profecution ; becaufe, ifit took its rife from the Grand 
Jury, or a Juftice of the Peace, no Perfon could be indorfed ; and 
Offenders of the higheft Nature would efcape being brought to 

amg ine Pee oat 2 
} By tHe Court. It often happens thatall the Witneffes necef- 
fary to fupport a public Profecution are brought unwillingly to give 
Evidence; and the AG could neveg intend there thould be a Profe- 
2 4 dan. ¢. 37. fee 3 State Laws 490 ~. 


“a 
3 





4 Caszs ruled and adjudged in the 


1762. cutorindorfed, unlefs there was really a Profecutor exifting, for the 
Words in the A& are, the Bi aa And as no Perfon in the 
prefent Cafe is proyed to be active in carrying on the Profecution, 
the Defendant mutt plead to the Indi&ment without any Indorfe- 
ment. 5 

It was then moved, that the Defendant himfelf might be 
{worn to prove the Perfon profecuting ; but denied by the Court, who 
faid it mutt be proyed by indifferent Witneffes. 








September Term, 1762. 








Nixon and Harper verfus Lone and 
PLUMSTEAD. 


HF Bre Proteft of a Mafter of a Ship, allowed to be given in Evi- 


dence. 








April Term, 1763. 


Wiitiam Aten, Chief Juftice. 
Wiiiiam Coieman, Juttice. 





The Lefee of Foruerei. and others verfu 
CurisTiaAn STOVER. 


Pee from ‘James Stel, Receiver General and Secfetary of the 
Land Office, to the Surveyor General’s Deputy in Chefer 
County.in thefe Words, “ Friend Ifaac Taylor, Philadelphia, 34 2m 
“ 1719.—Fames Lega has agreed that the Bearer hereof William 
“ Willis thall have 500 Acres of Land at Coneftogee. Pleafe to furve 
“ at to him and the Warrant fall be ready.—Thy loving Friend, 
“6 James 
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« Yames Steel,” offered to be | ang in Evidence as the Foundation’ of 1763. 
the Defendant’s Title. Objected, on the Part of the Plaintiff, that UJ 
Fames Steel by his Order only, without a Warrant from the Pro- 

rietors or the Commiffioners of Property, could not authorife the 
TL ocetion of Lands: And even fuppofing it to amount to an Order 
from ‘Fames Logan himfelf, as he was only one of three Commif- 
fioners, fuch Order cannot be a fufficient Warrant. 

Bur THE Court faid, that under thefe Sort of Orders from the 
Propriétor’s Officers, a great Part of the Province had been fettled, 
and that for the general conveniency they had been heretofore al- 
lowed to be given in Evidence, and particularly in M7 Dowall’s Cafe. 
In that Cafe, laft April Term, a Letter from Richard Peters Secre- 
tary of the Land-Office, to the fame Effe& as the above, was al- 
lowed; and the Letter in this Cafe was accordingly ruled to be 

iven in Evidence. 

A Plot of a Survey made in purfuance of the above Letter, in//aac 
Taylor’s own hand Writing, with a Note at the bottom thus “ fur, 
ro. 1720,” and inthe Body of it, the Words “ William Wil- . 
is 400 Acres,” not returned into the Surveyor General’s or Secreta- 

._ ry’s Office, but found among Jfaac Taylor’s Land Papers, many 
Years after his Death, was allowed to be givenin Evidence, againft a 
regular Warrant and Survey pofterior to the above; a Settlement and 
Poffeffion being proved to have been made, the firft Survey amount- 
ing to an Impropriation, and the Land «Office appearing to have 
been fhut between the Years 1718 and 1732. 


N. B. On,an Appeal to the King and Council, the udgment of 
the Supreme Court was affirmed. J Ped , 


Tuomas Wa ttacz verfus Cuitp and StyLes. 


UIT ema Policy of Infurance. It was fet forth in the Declara- 
tion that the 'Veflel {prung a Leak at Sea, and put into Previ- 
dence, through Neceflity.—The Ma/fer of the Ship-was produced. by 
the Plaintiff as a Witnefs to prove the Bill of Lading, and to give _ 
a general Account of the Tranfa&tions on board the Velfel and at 
Providence,’ His admiffion’ was oppofed, becaufe the Captain 
himfelf had Goods on board which were infured, and the Money 
was refufed: to be paid by the Underwriters on his Policy till this 
Suit was determined, and therefore he was interefted.—But it was 
an{wered, that the Majter of the Ship»was the only Perfon who 
can be fuppofed capable of giving a full Account of the Matter; 
and part of the. Defence in this Cafe being, that the Goods 
infured .were innumerated Commodities and therefore not lawful 
to be fhipt from Carolina to Madeira; and the Captain's Goods 
infured, were not to bé landed at Madeira, but at London, therefore 
the Captain’s Infurance could not be affected by any Determination 
in this Cate. 
Tux Court ruled, that he fhould be examined on the Vaire dire, 
and if he faid he was difinterefted, he fhould be fworn in chief; 
which wasdone, and he was admitteda Witnefs. _ Price 





CAszs ruledand adjudged in the 


Price verfus WaArTKINS, 


PECIAL Verdict. ‘The Queftion arofe on thefe Words of 
a Will.—*« Jtem my Will is that after my Wife Ruth Price’s 
* Deceafe, or if fhe thall alter her Condition and marry, then in fuch 
* Cafe I devife and bequeath unto my loving Friends I. W. and 
“ M. K. or to any-one of them, in cafe the other. fhould die, in 
« Truft and forthe Intent to fell and convey all that Meffuage &c« 
“ to any Perfon or Perfons that fhall purchafe the fame, and the 
** Money arifing from the Sale of the Premifes fhall be divided be- 
** tween my Children herein after named, when they attain feve- 
rally to the Age of 21 Years or be married, which thal firft hap- 
« pen.”” Samuel Price one of the Children attained the Age of 2 
Years and married, and afterwards died inteftate and without iffue, 
in the life Time of the Teftator’s Widow Ruth Price, who did never mar- 
ry again. Then the Widow died, and after her Death the Truftees 
fold, and the Adminiftratrix of Samuel brings this Suit for Samuel’s 
roportionable part of the Money arifing from the Sale of the 
Fonte. And the Queftion was, whether th 
to. Samuel, or whether it was lapfed by his dying before the Truitees 
: bad power to fell, to wit, in me life Time of the Teftator’s Wi- 
ow. 

For the Plaintiff it was urged, that Land ordered to be fold and 
converted into Money, was té be confidered as perfonal Eftate. 
That this Land was to be fold at all Events, fo there was no Contin- 
gency. That both Events to make a vefting in Sagmel had happen- 
ed, to wit, attaining the Age of 21 and mafrying; and that this 
Cafe was exaétly fimilar to the Cafe of Xing verfus Wilkes. Talbot's 
Cafes 17. Befides which many other Cafes were cited for the Plain- 
tiff viz. 2 Vern, 536. 1 Peer Williams 109. 2 Peer Williams 320. 
2 Ab. Ca. Eq. +548. 2 Vent. 347. 2 Vern. 758. 766. 4 Bac. 
Ab, 308. 2 Vent. 366. 2 Vern. 72. 348.424 2 Ab. Ca. Eq 


654 

For the Defendant it was faid, that in Legacies to be raifed out 
of Land, the Time of Payment is the Time of vefing. That in 
this Cafe the Land could not be confidered as perional Eftate, till 
the Truftees had power to fell it, which was not till after the Wis 
dow’s Death, and that Samuel dying before, his Legacy was ia 
and would merge for the Benefit of the Heirs. And the Cafe of 
Oads and Ferry was much relied on, Vin. Devife 383. The other 
Cafes cited for the Defendant were 2d Vern. 92- 416. 208. 2 Peere 
Williams 276. 610. 484. 3Peere Williams 20. 


But tHe Court were clearly of Opinion, that it was a vefed 


Legacy, and Judgment was given for the Plaintiff. 


< 


Aran 


is was a vefted Legacy ~ 


Cat ew hak 





Surrems Couas of Pennfivanim 


Agril Term, 1764. 


Prefent Witnam Coremay,: : 
AL&XANDER STEDMAN, Juices. 





The Leffee of Atserrson verfus Ropeson. 


OVED to admit a Witnefs to prove the Age of the Plaintiff, 
his Brother (about fixty Years old) from the hearfay of their 
Father and Mother. Oppofed, and refufed by the Court. 
The Votes ot ‘Aifanbly were admitted to prove the time of the 
. notification of the Repeal of an Act of A'fembly by the King and 
Council. But not anfwering the purpofe fully, the Minutes of 
Council were fent for, and given in evidence without oppolition. 
N.B. The Defendant fupported his Title under a Decree of a Court 
of Chancery eftablifhed by A&t of Affembly ; the Decree was made 
two Months after the Act was repealed by the King and Coun- 
cil, but fix Weeks before we had Notice of its 
_ ‘Tre Court. gave it in charge to the Jury, that the A& was not 
repealed, till Notifeation here ; and the Jury were of the fame opi- 
nion, by finding a Verdi& for the Defendant. 


Tue Kine verfus Puirie Henry Rapr. 


NDICTMENT for Mifdemeanor, in marrying a Man to a 

Woman who had another Hufband Viskee Matin. do the 

Part of the Defendant, to put off the Trial on Affidavit of material 

. Witneffes wanting, and that he had taken the proper fteps to get 

them.—Oppofed by the Attorney General, as being a criminal Cafe, 

and not within the Rules of civil Cafes. But granted wy TRE 

‘ Court, the Defendant being a Clergyman, and his Living de- 
pending on his acquittal: but ed not tobe a Precedent. * 


Tue Kine verfus Haas and others. 


Ni QYED on the Par ot the Defendant to oblige the Attorney 
General to bring on the Trial, or difcharge the Defend .nt. 
Tue Court faid they would not force the Crown to bring oa the 


-y® Ia Rex werfes D'Eon ¢ Borer 1¢23- The Court f.id chat in all Cafes, whe- 
ther crimina}, oc sivii, @ Laiel fiall not be bussied en, te «sto do imjullice to the 


D-fendast. * 
B Mrial 





r~64. 


“Fo “CkSts. tuled“anT adjudged fn the 


Trial, nor difch arge the Defendant from Bail, without fome ape 
pearance of opprefion, * — 9 


The Lefee of Rrewaxpson verfus CAMPBeLr. 


P LAINTIFF fupportéd his Fitle bya Patent dated in 1762. The 
Detendint produced Receipts from the Proprietary’s Ovficers,. 
with a Warrant trom Mr. Peters, Secretary of the Land Office, fe- 
veral Years prior to Plaintiff's Patent, and proved upwards of twenty 
Years Poileilion; but the Plaintiff contending that the Receipts 
were ony for Money paidon accompt of an adjacent Tra, .and that 
there was fome impolition on the Land Officer when ‘the Warrant 


was‘granted 5 the Defendant:produced a Witnefs to prove a parol | 


Declaration of ‘Mr. Thomas Penn (when he was in the Country) 
that the Land im difpute was fold-to Defendant.—This piece of 


Evidence was °P fed by the Plaintitt, and refufed By rHe Courr. 4 
a 


N. B. The Plaintiff ¢ould: prove no impofition on the Officer, 
and the Court gave a Charge: in favour of the Defendant, and the 
Piaintift wouldnot take the Verdi, but became nonfuit. 


Srory and WHARTON verfus Amos STRETTELL- 


UR Policy of, Fnfurance. The C.ptain’s Proteft in Famaica 
under the Seal of a Notary Publiek there, given in Evidence 10 
prove the Capture, and not oppofed, 

Initryctions from the Plaintiffs (Owners of the Veffel infured) to 
the Ceptain at te Time of his failing, fworn by the Captain to be | 
the only Inftruétions he had, were given im Evidence by the Plain- 
tiffs, to prove they had given the Capt:in no Orders to buy the Vef- 


fel on their atcount.in cafe of a capture and re-capture, ‘flightly 


oppofed by Defendnts Council, tnd given up without debate. 

Phe Defendant in this cafe underwrote an open Policy-on the 
Vellel from Philadelplia to Fémaica, fhe was tuken by the Enerhy 
ond retoken, and carried into ‘Famarca, where by Agreement be- 
tween the Captain end Re-c“ptors, without going into the Court of 
Admirslty, “the was fold at prbtic’Stte for about one fourth of the 
Sum ipfured, and bought by the Captoin for the former Owners, whe” 


ofterwards acquiefeed in the purchafe, dnd ‘now. fued:for the whole _ 


Sum infured as a total lofs. The Sale was proved to be fair, and 
the Flaintitf’s Council infiffed that from the moméit of the C&p- 
ture, there was a toto! lofs, and cited divers. cafes to thew, that if 
fiere be a Capture, though it be notfuch a one as by the Law of 
WN tions would change the Property, yet it would be fufficient to 


chorge Underwriters with a total Lofs; ahd the Affured may abine © 


éon.—LPraws Lex Mer. 268. Convnghem 225° 259: 300. 340. 
* Bur feo the Hab. Corp. AG § 5. Pap the x8th Feb. 1725. 


On 
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_ <n the Part of the Defendant, it was infifted that he onghtto p2y 
mo more on this Policy. then the a€tual lofs fultained bv. the Pay, 
ment of Salvage and other Charges, That the Captain having fet 
wp the Veifel to fale without any Orders of the Court. of Admiralty, 
and chafed her himfelf. in behalf of the Owners, for about one 
fourth of the Sum infured, and this being acquiefced.in by the 
Pl : inuffs, there was-no abandonment, and therefore but an average 
bols. 


Jury accordingly gave the Plaintitis a Verdiét for fo. much only as 
they judged a compenfation for Salvage, charges, and Lofs of Time 
op account of the czpture. 


a 
= 











September Term, 1764, 


Wiittam Atren, Chief Juftice, 
Wiritiam CoLeman, Juices. 
ALEXANDER STEDMAN. 





ME 





K ING’S Road. On confirmation of a Road by the Juftices of 
Chefler county, the Record was brought up by Certicrari ; and 
it was moved to reverfe the Judgment of confirmation, becaufe the 
Jultices below had refufed to grant a Review, though petitioned 
thereto by a Perfon who oy (vere he was aggrieved by the Roads 
running through his improve ground.—On argument, THE Court 


. revesfed the Judgment for that reafon, alledging that a Review, 


thovg) not taken notice of inthe Act of Aifembly, had always 
been giaated, and wis now become a matter of right. 


'Hucw Davey et ux. verfus Peter Turner. 


HIS Caufe came before the Court for adetermination on 
a fpecial Verdi& which found, That the Defendant's late 
Wife Sarah, before her Marriage, was feized of the Lands in quef- 
tion in fee ; that after her Marriage, with the Defendant, he and her 


. Hufband joined in'a conveyance to two Truttees and their Heirs, 


“ Habendum ta them and the Survivor of them and his Heirs tor 
“ ever, in truit neverthelefs to and for the proper Ufe and Behoot of 


_“ the faid P. Turner and S, his Wife, for énd during their joint 


« Lives, and from:and after the Deceafe of either of them, then ta 
* and for the fole and proper Ufe and — chvof of the Survivor of 
® shem and his os hes Heirs ior "Phat the faid ?. Zurner and 

2 Ss hus 
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Tur Court gave a charge in Favour of Defendant; and the 


37/4, 


, 64. 


A ped 


12 Cases ruled and adjudged in the 


S. his Wife sppeared before W. P. Efquire, then one of theJuftices 
of the Court of Common Pleas, for the County of Philadelp.ia, and 
acknowledged the faid Indenture to be their Doed, and thet the 
{aid Sarah was then and there, fecretly and apart from her fuid iuf~ 
band, examined by the faid W. P. and on fuch private examination 
did declare, that the did fign, feal and execute the faid Indenwuie 
with her full free and voluntary Confent, which acknowledgment 
znd examination were then indorfed by the faid //. P. undex nis 
hand and feal, upon the Indenture. ‘Lhe fpecial Verdict goes on 
and finds, that for fifty Years and upwards, it had been the con- 
ftant practife and ufage of the Province of Pennjylvania, in cafes 
where Baron and Feme have been defirous-to fettie, fell and dilooie 
of the Eftate of the Fems, for the Barcn and Feme to join in a Du.d os 
Deeds, and for the Feme to go before fome Juftice of the Peace, in 
the County where the Lands lye, out of Court, and for the iaid 
Joftice to examine fuch Femein private and apart from her Hufband, 
r fpeéting her figning and executing fuch Deed, and to intcrsoga'e 
her whether fhe became a Party to and executed fuch Deed with ur 


' full and free confent, and on her declaration that the freely con- 


f{-nted, for the Juftice to certify the fame under his hand and {ca!. 
And that a great number of Titles to valuable Effates in this Pro- 
vince, were heldunder, and did depend upon Deeds executed by Lu 
ron and Feme, in manner aforefaid. And that the Titles to fuch 
F itates had never before been called in queftion, but thatfuch Decus 
of Femes Covert and their Hufbands had always been allowed to be 
given in evidence in Courts of Juftice ; that Scriveners had genesaily 
condudted themfelves by this Uiage, in transterring Eitates, and that 
only two Fines had ever been levied in this Province for ccuveyirg 
the Eftates of Femes Covert, ‘The Jury further found that the iaid 
Sarah died without having any Hilue born alive, and the Plaiuntis 
Wife was one of her Heiss at Law. 

The principal quefticn was, whether this mode of conveyance of the 
iyo of Femes Covert could be fupported by the Uiage, as found by 
the Jury. : 

On the Partof the Plaintiffit was urged, that by Law a Feme Covert 
cannot com her Eftate but by fine, in which fhe mutt beexamined by 
Writ; that the Ufage in this café was not fiifficiént to alter the Law, 
rot being from time immemorial, ahd was unreafonable, becaufe it had 
no lawful commencemient, a Feme being {vppofed by the Law to be 
under the coercion of her Hufband ; and for this purpofe Gedb. 1 43. 
was cited.— That fuppofing the cuftom good, the Deed in the pre- 
fent cafe was variantfrom the cuftom as found in the fpecial Ver- 
di&; for that the Ufage ratified this kind ef Conveyance only in 
fuch cafes, where the Feme was willing and defirous toconvey, and — 
where fhe declared fhe became a Party tothe Deed freely ; and that it - 
is not found the Feme in this cafe was willing and defirous, and had 
declared fhe became a Party thereto; for though it is fet forth, that 
fhe declared fhe executed the Deed freely, yet it does not: appear 
the Decd was scad, er the contents made known unte ‘her, 


without 
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withont which the could notbe faid to become a Party. Another vari- 
ance infijted on was, that the examination required by the Cuftom 
muit be by a Fuftice of the Peace, andin this Cafe W. P.is not faid to 
be a Juttice-oi the Peace, but a fuitice of the Court of Common 
Picas.—It was further urged, that the Deed ‘in this Cafe was void, 
for two reafons: if Because, though the Conveyance is t6/T ruftees, 
yet the Ufe is to the Baron and his Heirs, which, by the Statute o 
Utes, veits the legal Eftate immediately in the Baren, and fo is no 
other than a Conveyance’ from the £eme to the Baron which is void, 
The 2d reafon was, that the Deed wanted a Confideration, there 
being none mentioned but marriage and five thillings. That the Mar- 
riage was pait, and a pait confideration is no confideration, and 
the five shillings faid to be paid to the#eme was jn fact thePropesty of 
the Hufband, fo no comfideration toher,s “* ** 

On the Part of the Defendant it was anfwered, that though by the 
Law of. England a Feme Covert cannot convey her Estate without an 
examination by Writ, yet in this country @ ditterent manner of Exaini- 
nation has obtained from the firit fettlement of the Province, in fub- 
tance the fame as an examination on a Fine, which probably in 
early days could not be levied here fos want of {kill in ‘the Pro. 
feiors oi the Law ; aud that now’ the greater part of the Titles jg 
the Province depend, in fome link of the chain, upon this kind of 
Decds, it would be highly inconvenient; and wotldintroduce the 
utmoft confution, to everfet them. That Common Reéoveries hays 
their validity from ufage, and that if this be an Error, it is within 
the maaun,-Communis Error facit Jus. As tothe reafonablengfs of 
the ufage Brook. tit farts. § 14.15. was cited to fhew an Examina- 
ticn ot Heme Cwert betore the Lord Mayor in Loudon was gocd 
without a Fine. And to fhew the forceand extenfion ef the max- 
im, Communis Error focit Fus, many authorities were cited. Carth. 
233. 4 Sid, 190. 2 Mod. 238. Fenk. 162. 250. Anderfon 49. 2 Ad. 
Ey. Ca. 200. Heb. 83. Salk. 33. Co. Litt. 112. Shepherds Touch- 
fine 516. Comb. 320. 342, Sties 320. As to. the variance between 
this Cafe and the Ufage, it was faid the Feme had declared the exe- 
cuted the Deed with her tree Confent, and that it muft be taken, the 
Mazittrate did his Duty in‘making hér acquainted with the Contents. 
As to the other variance, it is notorious that a Juftice of the Common 
Pleas is aJuitice of the Peace, in this Province, being appointed to 
both Ovices in one Commitlion, and the Court will ex Officia take 
notice of fo general a practice. As tothe cbjeCtions againft the 
validity of the Deed, ic wat anfwered that though a Deed would 
be void immediately from Bara to Feme, yet it would be good when 
mad¢ to Truftees to the Ufe'of the Feme. Co. Litt. 112. “And 
the confideration of five fhillings, though ’:ot a valuable one, is a 
go0d-confideration in the eye of the Law. 

By tag Court, after advifement: Thefe Deeds, and 
this mode of examination of Femes Civert on conveying their 
“Eftates, having generally prevailed in this Province, from its 
fs fettiement, and undergone from time ‘to time the no- 





#4 Casss ruled and. adjudged in the: 


tice’ of the’ Courts: of Juftice, it would be mifchievous, 

/ now to overturn them. The maxim Communis wr fact jus 
cannot operate more rly than ia this Cafe; and the Cours 

unanimouily adjudg- w to be with the Defendant. 


= 








September Term, 1765. 


Prefent Wieptan Atten, Chief fuftice, 
WipiiAM CoLeMAN, . 
ALEXANDER STEDMAN, Juftices. 








The Leffee of Srxicxrannp, verfus Resecea 
- Po@Le. 


O prove Pedigree, evidence permitted to be given of Hearfag 
- a great while ago, before any Difpute ftirred. 








September Term, 1766. 


Prefent Witttam Arian, Chief Juttica, 
Witi1am CoLeman, ‘ 
ALEXANDER STEDMAN, Juftices, 








The Leffe of Tuomas verfus. HoRLocxer, 


LAINTIFF produced a Deed bearing date fixty three Years 
& ago, appearing on infpedtion to be ancient; one of the 
Witneites proved to be dead, the other not known. Poileffion had 
not attended the Deed, and no other account was given of it, or the 
‘Witnefles, than by the evidence of a Perfon who {wore he had well 
known one of the Witnefles, and had feen many Deeds and Papers 
figned by him, and from thence believed his name to this Deed, to 
-be of his Hand Writing, but had never feen him write. Tue Courr 
on Debate thought this a fufficient Proof of the Dead confidering ixg 
Aatiquity, and it was read in Evidence. 
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Sorneur Court of Penn/jluanla. 
September Term 1767. 


“Prefent Wittram Aten, Chief Juftice, 
Wiciram Co.temay, : 
yous LAWRENCE, } Jultices. 

HomaAsS WILLING, 
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Baum and Suirz verfus Anprew Enous. 


lp on the Cafe for £802. “The Plaintiffs under a powe 
er in the. Will of Henry Bolfer deceafed, had fold at - bite 
vendue to the Defendant, 4 hou e and lot in the city of Philadel. 
phia for £ 802, and fhortly after tendered him a Deed for it, which 


‘the Detendant refufed to accept, being advifed “by council that 
_Bolfler had no good Title to the Lot.—Upon which the “Plaintiffs 


‘brought:a {pecial AGtion on the cafe jor the . confideration Mesey. 
On the rial, in fupport of. Bol/er’s title, ‘the Plaintiffs produ 


a Patent to Fane Batchelor dated 1694, and a Deed from one Rich- 
ard Tucker (who had niarried Fane Batchelor) to, Fohn Chambers‘ da- 
ted 1685, and deduced a . regular title from. Chambers down to Bolf- 
ter, The Plaintiffs acknowledged the defe& in ‘the Title, m ‘Tuc- 
ker’s conveying his Wife’s Eftate without her Joining in the Deed, 


but infifted on lixty Years Poféfion as giving a good Title under the 
Statute of 32 H. 8. ¢. 2. 

The Courcil for the Defendant denied the “extenfiofi 6f that 
Statute, and urged that if the 32 H. 8. .extended, the Sta- 
tute of 21 Fa. 1.c. 16. likewife extended, being botlpmade be-" 
fore the Settlement of the Province, but it appears to have been the 
Opinion of the Legiflature of this Province, that thefe Statutes of 
Limitations did not extend, by their having made an A& to limit 
perfonal Actions in the very Words of the Statute of Fames.* It was 
likewife contended on the’Part of the Defendant, that though the Sta- 
tute ot 32-4. 8 thould-be-extended, yet this Cafe was not within it ; 
becaufe, 1 The Aé& was made on a prefumption that there might 
have been regular Conveyances and loft, but here it appearsthere 
was no Conveyance at all from the Wife by Tucker's granting for 
himfelf and his Wife.—2d. There is no Proof of fixty Years Porlef- 
fion, the Witnelles for the Plaintif fpeaking only to 44 Years 
back —3d. The A& of 32 H. 8. does not operate un'efs fiaty Years 
elapfed fince Right of Entry accrued, and here Tucker's Wife had no 
Right of Entry. till the D-ath of her Hafband, which was in 1703 - 
end not fixty Vash sar ae was another point made for the De- 
fendant, that in one of the mefne Conveyances, about fixteen-Years 
ago, the Wives of the Grantors had not joined in the Deed, and 
were now living, and confequently might be intitled to Dower. 


© 56 dan. 9. &. fee £ State howe 69. and 1 Geo. 14. 8 fb foes oe Say” 
OF 





26 Cas#s ruled and adjudged in the 


For the Plaintiffs it was anfwered, that in 2.Peere Vill'ams 99 
and many other cafes, it was fettled that all Acts of Parliament 
made before the Settlement of the Colony extend, unlefs local in 
their Nature ; that under this rule the S:atute of Wills, Scatute of 
Ufes, amd miany other Statutes, were always held to extend ; and that 
the reafon of this A@-extended as well as any other. ‘That as ta 
this Cafe not being within the A&, the prefumption {poken of 
‘was not ‘uftified by the A@ itfelf, which extended to every Cafes— 
2d. Though the Witnefles {wear only to forty-four Ycars poiletlion, 

et after fuch alength of time it fhould be prefumed the poileffion 

d been from the Date of the Deed to Chambers, which was in 

_¥685.—2zd. The Rights of Femes.Covert are not faved in this A@ 
(except fuch Femes Covert as were in being at the time of aie 
“the AG) and Polleffion was out of Tucker's Wife from the time 0 
her Hufband’s Deed toyChambers.—As to the lait Point it was faid, 
that it was picked up at the Bar, and not objected to at the Time of 
teudering the Deed ; that it did not ftriétly go to the title, but was 
“ pnly a claim of two old Womten for their Lives, which the Jury 
might take notice of, if they pleafed, by leifening the Damages. 
HE CourT were unanimous and clear in thejr Opinion, that the 
_A& of 32 A. 8 did extend to this Province, and gave it in charge to 
_ the Jury seat we * ; , 
_. The Verdiét of the Jury wasconformable to this opinion, by their 
finding for the Ptaintis, having made an allowance ior the Lives 
oi the two Women in the Damages. 





April Term, 1768. 


Wirrram Atten, Chief Juftice. 
OHN LAWRENCE, . 
Puomas WILLING, Juttices. 








Ricue and Ricuarps ver/us BROADFIELD. 


N Account of Sales of an Adventure fhipt to New-York, faid'to 

_ be figned by the Fator, offered in evidence to prove a lofs on 

the Goods. Objeéted, that the Factor himfelf ought to have beca 
brought to give evidence, viva vace, or at leaft the account fhould 
liave been proved by him, and certiticd under the City Seal of New- 
Dork, agreeably, to the direétions of the act of parliame7t with regard 
to the proving Colony debts in England.—Anfwergd, That this 
* being a Meicantile Tranfa&tion, fuch Evidence as Merchants uffia- 
ly admit as proots of a toreign ‘Franfaction, {hould be received here. 
© SeeS. P. Morris's verfus Venderen Pol a . 
¥ 





SsortM: Court of Penn{yluania. 


By tHe Court.—The ftri& Rules of Law with regard to Evit 1768 
d-nce ought not to be extended to Mercantile Tranfactions. In this uxpaad | 
Cafe, on proving the hand Writing of the Faétor, let the Account of 
Sales be given in Evidence; which was accordingly done. 


Joun Swirr verfiis Hawkins and others. 


EBT fur Obligation.—On the pled of payment Defendants of- 
fered to give no Contideration in Evidence. Odjeéted, that 
the Con{ideration of a Bond is not enquirable into, the paffing the 
Bond being a gift in Law of the moncy.—To this, it was anfwered, 
and fo ruled By rHe Court, that there being no Court.of cuaey 
in this Province, there is a neceffity, in order to prevent a failure o 
Juitice, to let the Defendants in under the plea of payment to prove 
miltake or want of confideration: And this the Chief Juftice faid he 
had known to be the conftant practice of the Courts of Juftice ix this 
Province for thirty nine Years pait. ele’ s 
For the Plaintiff, the following cafes were cited: Plowd. 308. 5: 
Gilb, Rep. 154: Hard. 200.3 P. Will. 222. 


« The Lefee of | Ltoyn verfus Tayuor. 


y JECTMENT fos Ground in the City of Philadelphia. Meréy 
Mafters belly feized in fee married Peter Lloyd. Peter Lloyd 

and Mercy his Wife convey to Ralph Ajbeton in 1727. Ralph Afhe- 
ton reconveys to Peter Lisyd the Laad in queftion. Afterwards, in 
1738, on a Judgment againft Peter Lioyd, the Land in queltion was 
taken in Execution and fold by the Sheriff to the Defendant for 
f 1300.—Plaintiff claims as Heir at Law to Mercy Lloyd, infitting 
that his Mother being a Feme Covert could not legally’ convey her 
eftate without an examination by Writ. And though inthe cafe of 
Davey verfus Turner tried in this Court September 1764, * it w.s 
ruled that an acknowledgement of the Deed on a’ private examina- 
tion before a Juitice ot peace, was fufficieht under a long Ufage to 
fanctify her Deed, though not {tri@tly agreeable to Law ; yet here 
there was not even that acknowledgment, or private examination. 

But it appearing in Evidence, that it’had been the conftant Uf. 

of the Province formerly for Femes Covert to convey their Eftates in 
this manner, without an acknowledgment or fepdrate examination ; 
And that there were a great number of valuable Eftates’ held under 
fuch Titles, which it would be dangerous to impeach at this time of 
day, THE Court gave a Charge to the Jury in tavour of the De- 
fendants, founded om the Maxim Communis y dea facit Jus. Aad 
the Jury accordingly found for the Detendant. 
® See Ant. p. 13. 
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April Term, 17°75: 
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The Leffee of the Proprietary verfus Raison) 


PLAINTive thewed a title in himfelf to the~ Province of 
Pennfylvania, and then refted, _ ; 

Defendant fhewed a deed for one thoufand acres of Jand—alfo 
a warrant to himfelf, and two others, to take up three thonfand 
acres of land, which inchuded ‘the lands in controverfy—alfo a 
power of attorney to David Livy, to take care of faid lend, and an 
acceunt of the expences of furvey. | . 

Deferidant having fhewn titlé in a third perfon, as hé conceival; 
moved for a nonfuit, and as authorities cited Bat, Nifi. Prius. Infit. 
leg. title Ezeé?. ' 

Plaintiit’s Council infifted to know, whether the Defendant had 
gone through all his evidence; and faid that he was not entitled to 
the opinion of the. Court till then upon his title in a third perfon. 

. But tHe Court detetmined contra: and then gave their opi- 
hion; that as the Defendaaut’s deed wasa conditivnal deed upon the face 


ot it, he, was not jntitled to a nonfuit. 


. The Plajntiff’s Council then contended, that they had a right to 
demur to the Defendant’s eyidence., This was oppofed by ,the 
peyenets Council, who infifted they had ¢ right to go throngh 
their evidence, before the Demurrer was allowed, Of which opi- 
nion THE CouRT, alfo was: and the Defendant proceeded with 
his evidence, among.which was a letter from William Penn, the 
firft, acknowledging this fale ahd grant...,- |. 43 

. The Plaintiff” seireceoal offered, a fubfequent letter of William 
Penn’s, declaring the grant to be conditional ;, and, as this condition 
was not performed, the grantees fhould not have the land. 

. This the Defendant’s Council d, on the principle, that no 


man could create evidence for himfelf. ’ 

_ Tilghman. Letters are like converfation when the whole muft 
begiven. | . 

Bichinfon: on the fame fide, offered thefe authorities : 12 Vin. tot. 

An old manufcript evidence. Jd. 247. The declaration of a woman 
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fent at the birth of a child in proof of pedigree. 3 Afd. 36, to 
ew thatthe Defendant’s rule of evidence is too ftri@. 

‘ Upon full argument, THE Court over-ruled the evidence, 
upon the principle contended for by the defendant's council. 
‘: Some of the defendant’s council, the next day, offered fome of 
Doétor’ Coxe’s letters“to David/L hyd, thewing that the condition 
hiad been complied with. 
' Bur THE Coutt adhered to their opinion, and over-ruled thefe 


’ letters alfo.—A verdi& paiied for the plaintiff, by which the fenfe ot 


the Jury was, that the non performance of conditions of {fettlement, 
. did not void the grant. * 
. 











September Ferm, 1773. 


/ 
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, 


The Leffee of Bivvxe verfus Suirren, 


H E Plaintiff, among other evidence, offereda Map, made by 

one Zimmerman, about thirty years ago. One Fobn Knorr, 
Zimmerman’s nephew, proved that. faid Map was the work of his 
Uncle, at the requeft of the People of Germantown; that his 
Uncle dying before he was paid for it, it remained in the family ; 
that it contains the lines of the Germantown Lots, and the adjacent 
out Lands; that, upon any difficulty, they apply td him, and this 
Mao generally determines any dilpute they jay have about their 
Lines. 

» Mr. Chew oppofed this Map, at firft, but afterwards agreed that 
the Lands in controverfy were .as laid down in it, and admitted it 
with a falvo of its being no precedent. Upon the Plaintiffs offering 
it to tlic Jury to take out with them’, Mr. €dew oppofed it; and fome 
differenée arifing, THE Court declared it wasnot jecpek eriench, 
that they fhould not have allowed its being offered to the Jury, nor 
would they fuffer them to take it out with them. 


* Determined at Cheffer, Ni. Pri. 24th Auguft 1773- 
But 












20 Cases ruled and adjudged in the 


1774. Bur'tue Court alfodeclared that the flatute of 21. Fae. 1. ¢ 16, 
Lnemyore? of twenty years. poiicilion, extended here, and that it had never been . 
doubted. 


ANONYMOUS. 


OHN FISHER, having two fons and a Daughter, rede his 
will, and devifed a plantation to his fon Matthias im fee. 
Matthias dies in his minority, inteftate, and without iifue. 
Queftion: —whether his heirs at common law th Ii take; or it fheli 
divide :mong his other brother and fifters, under the fupplemental in- 
teftate law of this Province ? . 
‘Ona trial in eje&tment for the plantation, it was agreed by coun- 
cil, that the opinion cf the Court fhould be conclufive to.the Jury. 
Mr. Fuftice WILLING ond Fufice LAwRENCE were of pinion, 
and fo delivered it to the Jury, that the eftate fhould be divided : and 
the plaintiff fuffered a ponfuit. * 




















September Term, 1774. 






Before Cuew, Chiet Juftice,, 
Wittinc and Morton, Juftices. 








Hurst verfus Dirpo. 






RESPASS—The Plaintiff's Council opened that William Penn, 

by deed of leafe and releafe, granted to his anceftor 4. Sonmans 
five thouf: nd acres of land in Pennjylvania ; that fuch deeds were loft, 
or otherwife mifluid; and to prove the exiftence of fuch deeds, he 
fhewed a lilt of names, commonly called the lift of fir purchafers, 

: and containing 2 warrant, figned and fealed by William Penn, to 


* Determined at Buchs, Ni. Pri. 15 O&. 1773. bi 
a 
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his Surveyor-General, to furvey the feveral quantities of land there 
‘mentioned ; which the plaintiff contended was good evidence 10 
rove hjs titlte—Defendant demurred to Plaintiff’s evidence. 

A queftion then arofe, whcther it th-uld be itated that the plaint ff's 
anceitor 4. Sonmans was feized in fee by virtue of a grant ir.m 
William Penn, or whether the lift of purchafers fhould be fet fo:th 
verbatim? 


After long debate, rhe Cuter Justice gave the opinion of the 
Court as follows : 


Crew Chief a oe demurrers are difu:(ed, yet the lawis 
not uncertain. It is a fettled rule, that courts of law determine 
Law ; 2 Jury Facts. Upon which maxim, every fecurity depends 
in an Englith Country. 

When a deed is produced in evidence, it muft be fhewn in hee 
Verba on the demurrer. There is a difference between Bgter’s cafe 
as reported in Croke and Coke: but it is law, that when facts are at- 
tempted to be proved by witnetles, the fa&t mutt be admitted ; ‘but 
previous to the admittion of a fact, circumftances or evidence, 
muft be fhewn, tending to prove fuch faét. There may bea de- 
murrer to evidence, either parol or written; and there may, be writ» 
ten evidence to prove a fact. es 

The difficulty in this cafe is, whether this lift of purchafers, is fuffi- 
ciently defcriptive ofthe n.ture of the eftate, in the deed refered to; 
We mutt for the fecurity ot the Province, take notice of the circum- 
ftances of this Province. [t is well known what kind of a tranfaction 
this was, Wiliam Penn, foon after his grant from the Crown, fold 
lands in {mall parcels, It appears he made deeds for fundry fmalf 
ces ot land, and received the money. Thefe grants were in the 

rovince at large: the party muft do fomething more to appropriate 
the land. By this lift, he exprefsly fays, itis an account of the lands 
granted to purchafers; is it not then a proof,,that /Villiam Penn 
made a grant, among others, to 4. Sonmans, for five thoufand acres 
of land in Pennfylvania? be .! 

It fufficiently appears a deed did exift ; but % may be afked, what 
was the nature of that deed—what kind of an eftate pailed by it? 
Whether it is proper to go out of the evidence,.may be queitionable.: 
The word Purchafe, however, implies a_purchafe in. tee ; and there is 
no inftance where any other eftate was granted. Befides the cuftom 
ofthe Province in the like cafes, fhews what was the nature of the 
purchafe. ores 

The Court do not take upon themfelves to fay, what the deed 
was: and, under all the circumftances of the cafe, we think it not 
peaper to infert this lift in the demurrer. If the defendant’s council 
will not agree to ftate an eftate in fee in the plaintiff’s anceftor, it 
muft go to the jury to draw their inference of the nature of the 
e(fate, from the egidence laid before them, 
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April Term, 1776. 


Before Cutw, Chief Juftice, 
Lawrence, Juitice. 
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Sreiner verfus Fez and others. 


LAINTIFF brought an aétion of debt on an arbitration Bond © 


in Bucks’ County, Common Pleas. Defendant pleaded nui: 
award. Plaintiff reptied,and fet forth 4n award: In September Term, 
1775, Plaintiff got a rule for rejoindér in fix weeks, or judgment. 
Before the’ fx weeks expired, defendant’s attorney gave hinya re- 
joinder, and, at the fame time, thewed him a Had Corpus, by 
which he intended to remove the caufe to'the next Supreme Court. 


Plaintiff, chufing that the ‘proceedings thould go up above, as they. 
: Ortiorar, and, gomg into court the firit — 


were below, took out 4 
day of the term,"got it allowed—T he next day the defendant pre- 


fented the Habeas Corpus, ‘to which plaintiff's attorney objeéted, for | 


that the record was removed’ by the Certiorari—The Court below 
agreed to fend up both writs, and let the Supreme Court receive the 
record on which they pleafed. ° . 


Now it came on to be argued, and the plaintiff’s council contend-— : 
ed, that the record fhould be:received only dn the Certiorari; Fir — 


for that, when the other writ was prefented, there was no record 


before the court, on which the Habeas Corpus could operate, and that | 


the power of the ¢ below was exercifed. Secondly, that if that 
could not be altowed, yet both writs might be returned reddenda Jfingala 
_fingrdis ; the Certiorar: might remove the‘caufe, and the Habeas Corpus 
the body ; and there was no incopfiftency in fo doing.” 

* ‘The defendants council refted it on the advantage taken of him, 
and on the conftant praQice of the court with refpe& to writs of 
gemoval. 

. By toe Cougt.’ Whenever a writ iffues fairly, if it is firft 
delivered it fhall take preference—The proceedings,on aldabeas Corpus 
are de novo ; on a certiorari, the court proceed on the ftate returned. 
Therefore, both writs cannot iffue in the fame caufes for the 
court caninbt pretced de nov7-and on the old record too; ‘which tpon 
the idea of returning both writs ‘mult be dame. ~ Fn this café, 
the, defendant not having affected delay, but proceeded in we 
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itfual courfe, having taken out the firft writ, and delivered it as 1776. 
Yoon as was ufual, his writ fhould take preference; and the Court Ld pins? 
Accordingly order the return to be made on the Habeas Corpus. 


Weever Affignee of Baynton ver/: Hucies Ex. 


OHN HUGHES, the 16th of February 1763, gave his bond 
1J to Fabn Bayntom, conditioned for the payment of one.thoufand 
younds. On the 3d September, 1764; John Bayntom and. Samuel 
Wharton, became bound jointly and feverally, to Fohn Hughes ina 
bond .conditioned fur the payment of fix hundred, and eight pounds 
fifteen fhillings.. Wn the. 8th of May 1765, Fohn Baynton, alligned 
the one thoufand pound bond to. the plaintiit, dan Wheeler, tor a 
jut debt, the being ignorant of any dealing, between Hughes and 
Baynton. ‘This ation was brought on the .afligned bond.; the de- 
fendant pleaded payment, and offered in evidence the bond dated in 

ptember, in bar of the plaintiff’s recovery. To this the. council} 
for the plaintiff obje@ed, and this day, viz. 23d April, the caufe 
came on to be argued. We ice . 
. The Council for the Plaintiff contended, that bythe * a& of af; 
{embly, bonds, bills and notes were negotiable, as promifforv notes 
in England under the 3.and 4 Ann. cap. 95 that negotiability im- . 
orted a currency from hand tu hand ; that this a&t of ailembly was 
formed on, the plan of the, ftatute, in many places ufing the fame 
words, and being made for the fame purpofe, viz. to encourage trade 
apd commerce, which could aly be etfected by fuch a conttruction, 
a$ that an affigned bond fhould have a currency, from hand to hand, 
and. that the poffeffor fhould recover, indepenuent of any contracts 
or dealings between the obligor and obligee ; that the claufe in the 
1& of aflembly, « Should commence and profecute his, her, or their 
f aétions at law, for the recovery of the money mentioned in fuck 
# bonds or notes, or fo much thereof,, as thall appear to be due at 
“ the time of fuch affignment,” meant as fhall appear on the face 
of the inftrument itfeli—Thatj, for this reafon, pe obligor thould 
either guard, in making the contrac, by leaving out the negotiable 
words, or fhould get his payments indorfed on the bonds; that the 
words, “ To recover as the perfon or perfons.to whom the fame 
was or were made payable,” only referred to.the mode.of recovery; _, 
where the affignee brought his aétion in his own name, as he might 
under this a€t; that any other conftruction would deteat the inten; 
tion of the aét, which was to encourage trade and commerce ; but 
ifthe aflignee was to take the bond fubjeét to the dealing between 
the obligor and obligee, there was an end of this {pecies of traffick, as . 
no one would ever take an affigned bond in the courfe of trade, or in 
any other cafe, but of a doubtful or defperate debt. 

_. Tofhew that a third perfon, coming in bona fide, and for a valuable 
eonfideration, would be in a better fituation than his vendor, the 
* :Ge. 1. «. 8 Seex State Laws. 976 . 
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4 Cases ruled and adjudged in the 
following cafes were ‘cited: 1 Siderfin. 134. A. made a feofftietit 


to B. by covin. B. m:kes a feoftinent to D. for a vajuable confides 
‘ration and dona fide. The firft feoffor enters and makes a feoftment 
for a valuable confideration—The feoffee of the firit teoffee fhall re« 
tain the land. Cra Fae. 32. D_dt on obligation for two hundred pounds+ 
Defendant pleads the ftatute of ufinry, and thews that he was in- 
d-bted to One Alder in one hundred pounds, and agreed with him that 
the fhould forbear him tor a year in coatideration of thirty pounds, and 
thatshe fhould make 2 bond to Alder for the payment of thirty, 
pounds, and for payment of ohe hundred pounds. ‘LT hat then he and 
Aider entered into the bond for two hundred pounds. The plaintitt ” 
rcplied that Aider was juitly indebted to him in one hundred pounds, 
and for payment thereof entered into-this bond,that he was not knowing ~ 
to any corrupt agreement between the defendant and dider. The’ 
Court determined in favour of the pl«intiff upon his being a fair and in- 
nocent creditor.—To fhew that promiilory notes in England, are not 
— to any difcqunt or fett off, between the promitior and pro- 
mifee, the following cafes were quoted. 1 Sa/k.126. Bill loft; finder 
transfers it to C. for a valuable confideration—the original owner 
cannot bring trover againit C. 1 Burrow. 459. SP. 1 L. Ray- 
mond 738. 2 Burr. 675. 6. £224. 1227.—2 Freeman 257. Bill paya- 
ble to A. or bearer, is like fo much money paid to whomfoever the 
note is given; that let what difcount, or conditions, foever, be be- 
tween the party who gives the note, 2nd he to whom itis given, yet. 
it fhall not affe& the bearer. —3 Bacan. title. Merchant. Cinnyas 43. 
Marius 72. 3 Burrows 1523. 27. 29. I 

It was contended farther by the plaintiff, that the a& of affembly 
had changed the nature of thefe contraéts ; that they were not to be 
conftrued on commercial principles only ; that the doétrine of the 
defendant eftablifhed this principle, that it was nudum pacium, there 
was no confideration at the time of the bond being given or affigned.’ 
To which it was anfwered, that, Judging on commercial pri neiplesy, 
a want of confideration was no objection, for there 1s’ no fich 
thing as nudum Padium in mercantile tranfa€tions. 3 Burr. 166g.——- 
Plaintiff alfo denied defendant to be within the defalcation a&.’ 

The council for the defendant contended, that it was not the in- 
tention of the Legillature to make bonds ‘negotiable here as promif- 
fory notes in England. They allowed the law as laid down in the 
above cafes, but denied the application ; infifting that they flood 
upon quite a different footing—That nothing more was meant by 
the a¢t, than to give aflignees the benefit of fuing in their own. 
names and preventing any releafe, or other ae, ¥ affecting the 
aflignee after ailignment once made; that in England, a bond pallies 
into the hands of an affignee fubje€ to all the equity it had in the 
hands of the a‘lignor, tor which they quoted 6 Vern. 692.675." 
10 Mid. 445.1 P. Wms. 383. 452.459. That the conftruétion, 
contended for by plaintiff, would open a door to numberlefs frauds; 
that'a fatisfed bond might be pasted Seedy, and the obligor comipelled ; 
to pay it twice; Uiat even a forged bend might pais in the fume 

manner; 
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tietit fndnher; that the preamble has little weight in the conftruétion of 1776. 
fides § ‘a law, being often made by. the clerks in Parliament; that trade Lip 
mene and commercé would be beft promoted by their conftruction, as it 
| re« would only impofe a dutyon a perfon taking a bond, to enquire 
nds + m-what ftate it ttood: 
; in- That in cafeof bonds miflaid,orloft, nemoney could be paid on 
that ’ them ; that the intention ofthe Legiflature was to make thefe bonds, 
and pills, &c. fubje& to acommon law remedy, and fubititute the doc- 
nirty, ‘trine of the courts of equity in England in this Province, andno farther. 
and ‘That it was evident, thata general negotiability was not intended ; 
nti if it had, the Legiflature would not have varied the expreffion in 
nds, thofe parts' of the ftatutes, exprefsly refering to inland bills of ex- 
ving © change,’ and making promiifory notes negotiable as bills of ex- 
The change ; the a& of aflembly, on the other hand, exprefling fuch 
1 in- a'fecovery by m8 20 as the affigner could have had; and confining 
not the recovery tofuch money as wasdue at the time.of the: aflignment. 
pro- That this was further confirmed by the laft claufe of theact, which 
nder rohibits the aflignee releafing' any money actually; or really, due. 
ner Fat cuftom and practice, which are good expolitors of laws, are 
Ray with them; and that the ftatute ot 4 and 5 Anny beingdeclared on, 
uya~ fhews it was the fenfe of the Praétitioners, that promi netes are 
the “mot negotiable here as in England. That as to the defalcation act, it 
be- is 2 remedial law, and to be’ extended by equity to all cafes:within 
“the fame mifchief; that though that part of it, which gives a /ciré 
facias, does not apply to this cafe, yet the other part does; and the 
defendant is fairly within the reafon of it. rs 7 
‘Phecouncil for the plaintiff; in reply, admitted the law itt England 
as laid down by the defendant in the cafe of bonds; and, that before 
the ftatute, promiffory notes were only evidence of adebt ; there was 
"ho property transfered ; but that the aCt of aifembly and ac of par- 
Jiament, being made parimateria, are to receive the like conftru€tion. 
That the conitru@tion made by the defendant, would render the 
act nugatory—T hat merely to give the afligneea right of fuing in-his 
’ “own name, unlefsfome folid seams attended it, was trifling, nor 
“would it at all encourage trade and commerce. That a limited 
negotiability was an abfurdity ; it muft: be negotiable, or not; if 
negotiable, it was fo in all cafes when -honeftly come by, or 
not at all, That the intention of the a& mult wholly fail, if 
affignee is only ‘to ftand in ‘the place ot aflignor, and his recovery 
made to depend on circumftances and proofs, which, in the nature 
‘of things, are not in’ his’ power. ‘That to fay the ‘affignee muft 
make inquiry before he meddles with the bond, 1s beggin the 
“queftion. We contend, that this at of aflembly meant fomething, 
and that was, for the fake of trade and commerce, to annex a pro- 
petty in the debt, and a currency to the paper, and to improve vigi- 
Tandeé in the ‘debtor, to ‘take care either to guard his contract in the 
firft inftance, or in cafe of payment, or other fatista&tion, to fee his 
“payments indorfed, “or his. bond cancellede 


D " That 
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That there is no ground. for fuppofing the intention of the law 


was only to give a chancery jurifdiction ; becaufe there was a chans 
cery in this Province onal the year 1718; fince this a& pailed, 
and as foon as ever the chancery powers ceafed tobe exercifed, the 
Courts of Law took them, and have exercifed them to the great fatisfac. 
tion of the Province.—T hat, ifthey were competent in one cafe, they 
were alfo in another; and they have in many inftances gone much far. 
ther than in this. That, in conitruing this law, we are to regard 
the ftate of the Province at that time. There was little Specie; 
no Paper Currency; a medium of trade was wanted; the ac of 
Psrliament had fhewn how promiffory notes had been made a me- 
dium of commerce ; they took it for their guide, and extended it to 
bonds and penal bills. That the variance in wording the a& is § 
eafily accounted for. Foreign bills of exchange were not in much 
ufe, Inland Bills not known; to have ufed the lan of the a@ 
of Parliament, would have been ing laws i. cae not 
underftood, and it would be abfurd to refer toa fpecies of contracts 
known and underftood by very few in the Province. That cuftom 
and praétice is with the plaintiff, as there is fcarcely a news-paper, 
which does not forewarn perfons from taking aflignments of bonds, 
bills, notes, &c.—a practice peculiar to this Province, and, therefore, 
moft plainly demonftrating, that this law made foch a change in 
thefe aflignments, as to put an obligor in a worfe fituation in cafe 
his bond was affigned, than while it continued in the hands of the 
obligee. That the practice of declarers in this Province on pro- 
maideny notes under the ftatute, may with more propriety be refolved 
into the convenience and eafe of the lawyers, than flowing from any 
principle of law. ‘That the defalcation aé& is exprefsly confined to 
perfons having dealings together; and as a /cire facias is admitted 
hot to ly, it muft be a new conitruction of tes, which makes a 
ps a fubjedt of a ftatute im one part, and not in enother ;—that 

© may be prejudiced under the law, but can receive no bes 
nefit irom #- ‘The Plaintiff’s council clofed with a cafe.from Lan. 
cafier determinded by Meilieurs Lawrence and Willing. It was that 
ot Baujman allignee o' Henry Bough, aflignee of Faccb Stily, afiignee of 
Henry Waggoner. The ohinn was brought on a note of hand for 
one hundred and four pounds. Plea, payment. Defendant offered 
to fhew in evidence an agreement, figned by Waggoner, the origindl 
promiflee, made at the time the note was given, tending to 
a want of confideration. Plaintiff obje&ed—The court held it 
could not be offered, as it would effe&tually deftroy the negotiability 
of notes; and faid it would be attended with the moft dangerous 
confequences, if the claim of an honeft affignee of a bond, or note, 
fhould be defeated by any ps gery or agreements, made at the giv- 
ing fuch notes, or bonds, not expreiied therein. The evidence 
was accordingly over-ruled. 

The court took time, till the 25th April, to confider, and this da 

gave judgment, 


CuEw, 
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Cuew, Chief Fuftice. The queftion in this cafe is, whether 
Hughes can have the tame defalcation againit Wheeler, which he could 
have had again{ft Baynton, if this had not been afligned ? 

It was contended for the Plaintiff, that bonds were negotiable as 
jnland bills of exchange. 

It was alfo contended, that defalcation by the act, is only where 
there are dealings between the parties. 

For the defendant it was contended, that the aét does not make 
them negotiable, as bills and notes are by the ftatute of 3 and 4 
Ann. ¢. 

It is plain however that the a&t was drawn from the ftatute, for in 
many places it follows it, fotidem verbis, though in others it varies. 
This thews the legiflature intended in thofe inftances, to yary the 
law. Bills in England were negotiable before the itatute; notes 
were only evidence of a debt; the {tatute was made to put them on 
the fame footing with bills. J 

The queftion is whether the a& of affembly has done the fame 
as the ftatute. He then compared the act with the ftatute, to fhew 
that it was drawa from the fatute. 

The a& however fays, “ for the encouragement of trade, com- 
_ merce and credit;”” the flatute adds,“ and to make notes nego- 

tiable in the fame manner as hills.’” This is a material variance, and 
is carried through the a. 

The Defendant relied on the words in the act entitling affignee 
to recover the money, that fhould appear to bedue, in like mariner as 
obligee could. 

Here is the fame variance as before; for, by the fatute, the 
aflignee is to recover what fhall be due, “ in like manner as indor- 
fee of a bill of exchange,”—Hai the act purfued the ftatute in 
thefe refpeGts, or expreiied the faine meaning in other words, the 
plaintiff would be right. 

What fhall appear to be due at the time of the affignment, has 
been differently applied by the oppofite council ;—The Plaintiff’s 
council conte , that it meant what appeared tobe dueon the 
bond.;. fo that, if. the bond thould be paid, yet if payment was not 
indorfed, the affignee might recover the whole. 

. The Defendant contended, that the claufe related only tothe man- 
ner of proceeding, enabling the aflignee to fue in his own name. 

We have cenlidered this matter very deliberately, and are clearly 
ef opinion, that the variance between the a@t and the ftatute, was 
intentional, not accidental. 

An argument of force with us, not mentioned by the defendant, 
arifes from the wording of the act. 

The words “ fo much as fhall appear to be due,” relate to the 
time of trial, and not to the time of the ailignment;—they are in 
the future tenfe.. 


- 
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It has been faid, that it isthe obligor’s fault not to have the:pay-~' 
ment indorfed on the bond ; but it is not in his_power, for the money: 
muit be paid before he is entitled to a receipt; and then, if the 
obligee is a bad man, he may retufe to indorfe it. : 

We are, therefore, clearly of opinion, thatan affigneecakes the 
bond at his own peril; and thathe ftands in the fame: piace as the 
obligee, fo as to let in every defalcation which the obligor had 
againit the obligee, at the time ef the aflignment, .or notice-of the 
ailigament. ‘The only intentof the a& being to enable the atlignee 


to iue in his own name, and prevent the obligee from releaiing 
after aflignment. 


Judgment for the Defendant. 


Townhhip of Fattowrierp verfus Townhhip of 
MARLBOROUGH, 


O N Cortiorari to Chefer, to remove an order and judgment of 
feflions, for the removal of Fames Heany. 
Exceptions taken to the proceedings below—T hat it did nota gy 
the pauper had been-examined ; nor was-any reafon fet forth why he 
was not: That natural juftice required he thould be heard’ before he 
was removed, And the following cafes were cited :——2 Salk. 488. to 
fhew theexamination muft be by two Juftices.—2 Stra. 1092, S. PY 
And: 238.— Sett. Cas. c. v8. » Qgie 
But it was anfwered: 1ft,That*it was not neceflary that the exa- 
mination fhould appear on the face of theorder. Juftices are not 
obliged to fet forth evidence,’ or every little ci. umaftance ; that when 
nothing is fet forth whichappears to be wgong, the- Court wilb 
make an intendment in favour of their order.” An erdet-to a'com4 
mon intent good. 1 Srea. 204; °* That-it is not jneceflary: to fet 
torth the fummons and examination of the party. —1 Stra. 474. 630) 
211. ad. Lord Ray. 1406,°- if DoLATIOOD 13009 
2d. That even if it was neceflary, there are words-in the-ordet 
equivalent, viz. on -due confideration, which implies due examinax 
tion—3 Burn, Sefs. Cas. Alfo the words die: pref.’ Allo the words 
on the examination of Samnel Heany * ‘as otherwifg?") 920) 10 08 
That in the cafes ftom Salkeld, there app a defe& of exam- 
ination on the order, it having been taken by one Juftice inftead of 
two. bie Toit /eNOb Goi 
By tHE Court.—No cafe can be thewn, where an ‘order was 
Geemed bad, becaufe the examination did not appear on the’ face of 
the order. noes. lecd ii” eorow of 4d 
Comb .434. is a book of no great authority, and this cafeis contra! 
diGed by many others.—We are of opinion that it-is not nee 
that an examination fhould appear on the face of the order ; nor is 
it neceflary that the examination of any perfon fhould be fet forth. 
{f any pauper was injured by a removal, the*remedy aa 
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i 1776. 
had here, on information; and, though it will not reftore him, yet WJ 
he might have complained to the feilions, where every thing was 


open. ; 
The order of Seffions confirmed, with colts. 
KeppreLe verfus WILLIAMS. 


Vanire had iffued, and the Jury was fummoned: the Plaintiff for- 
bade the Sheriff to bring the Jury to the Court.—On the day 
of trial, the Plaintiff’s Attorney demanded the Vemire.—Defendant’s 
Attorney oppofed it, and advifed the Sheriff to deliver it into Court. 
The Jury alfo attended upon the application of Defendant's Attor- 
ney. [he Court was then moved for their dire&tion. 
They took the Venire and called for the pannell.—The Cur 
Justa¢e quoting’ the: following. ; ditharities; ores thes 
would, pe a nserapt to spocket the Venire.—Comb. 393. -.4 
307. ne A ut. Tri one a 


The Plaintiff chet ‘moved to Coktinve tle alk whidrWePak 


lowed, Defendant Kaving:no.proviforiless, Si 10 SIGs OI.) 
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ERE terminate all the decifions, previoufly 

to the Revolution, which I have been abie 
to colle&. For the Caies, from the fix/i Page to 
the clofe of the /evenieenth, 1 am indebted .to 
the Honorable Enwanp Suirren, E/quire ; who. 
obligingly permitted me to publifh them from his. 
manufcript, in the poffeffion of Mr. Burd. The 
reft of the Cafes, through the kindnefs of the 


Attorney-General, i have had an opportunity of 
extracting from the Note Book of the deceafed 

ofeph Reed, Efquire, formerly Prefident of this 
_ tate, 
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N the orginization of the Courts of Jus- 

Tice under the Constitution, eftablifh- 
ed by the Gengpat Conyzntion, elefted for 
thatpurpofe, apd hele Philadelphia, Jay 15th, 
1776, and continued adjournments to Sep- 
tember the 28th, 1776, the following appoint- 
ments took place: - 


The Honorable THomas M’Kegn, Efquire, 
. L. L. was appointed Curer Justice of the 
JPREME Ggurr, on.tt 28th ¢ y of Fuly 1797: 


The Honorable Witt1am Aucustus ATLEE, 


ee was appointed a Jupce of the Supreme 
ourT, on the 15th day of Augufl 1777. 


t 
The Honorable Joun Evans, Efquire, wasa 
inted a Jupce of the Supreme Court, on the 


15th dayof duguft1777- 

“Jonathan Dickinfon Sergeant, -Efquirt; was 
appointed Attorney General, on the 28th day of 
Fu 3777- mA 

Edward Burd, Efquire, was appointed Pro- 


thonotary of the Sypreme Court, on the 12th 
day of Augu/ft, 1778. 
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Over and TERMINER &, 
at Philadelphia ; 


September. Seffions, 1778, 


Before M’Keran, Chief Fuftice, 
Arcee and Evans, Fuftices, 








Respug.ica verfus MoLpER ¢ al. 


. Fofoua Molder and Fobn Taylor, indicted for treafon, and of 
e Attorney General and Keed in behalf of this Commonwealth : 
. It is ruled sy rue Court, That ‘every perfon accufed, or in- 
didted of High Treafon, thall have a copy of the whole indi&ment 
(but not the names of the witneffes) a’ reafonable time, not lefs 
than one day. before the trial ; his attorney, countfel, or agent re- 
uiring the fame, and paying reafonable fees therefor: And thall al- 
2 be furnithed with a copy of the pannel of the jurors who are to 
try him, duly returned by the Sheriff, and delivered to him, or his 
counfel, a reafonable time, not lefs than one day, before his trial. 


Ay, ER full argument by Wilfon, Ro/s and Lewis, counfel for 


RzsPusLica verfus MALtin. 


) evades aad for High Treafon.—The. prifoner, mift:*'> 
a corps of American troops for Britifb, went over to them. Avni 
now the Attorney General offered evidence of words fpoker: v; we 
Défendant, to prove this miftake, and his real intention of joining 
and adhering to the enemy. 

This was oppofed by the counfel for the Defendant, who con- 
tended, that as. words did not amount to treafon, no general evi- 


dence 








1778. 
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dence could be g'ven of a man’s fentiments ; but that the intention 
expreffed by any words offered in evidence, mutt relate immediately 
to the overt aé? \aid and proved on the indiétment ; that although an 
adherence to the Jriti/b troops was treafon, yet, an adherence to 
American troops, even under a fuppofition that they were Briti/b, did 
not amount to that crime; and that th: opinion, that words joined 
with aétions made treafon, however ingenioufly fupported, failed 
in point of law. Scez€ro. 332 

he Attorney General, on the other hand, admitted that words 
alone do not amount to treafons but, he infifted, that they were 
proper evidence to explain the Defendant’s actions on a trial tor that 
crime 1 Hawk. 39. Fif. 262. For, though barely being with- 
in the enemy’s camp might be innocent, yet if it could be 
thewn, that the intention of going thither was to join and adhere to 
them, the evidence ought so be received. 

By tHe Court :—No evidence of words relative to the miftake 
of the American troops, can be admitted ; for any adherence to them, 
though contrary tothe defign of the party, cannot poflibly come 
within the idea of treafon. 

But, as it appears, that the prifoner was actually with the enemy 
at another time, words indicating his intention to join them, are 
proper teftinony to explain the motives, upon which that intention 
was alterwards carried into effet. 


The Attorney General then called a witnefs to prove that the De- 
fendant was feen parading with the enemy’s light herfe in the city of 
Philadelphia. 

But to this, alfo, his counfel objeéted: For, they urged, that 
every criminal act muft be tried in the county in which it is commit- 
ted. Cro. C, 247. 4 Bl. C. 301. 3 Inf. 48. 49. 80. And that 
the circurnitance of merely joining the enemy’s army, beiug neither 
treafon, nor mifprifion of treafon, unlefs done with a traiterous in- 


tention, no guert ad had been proved in Chefier, which was a pre- - 


requifite to any evidence being heard of an overt ad? commi in 
any other county. To evince that this was, likewife, the fenfe of 
the Legiflatvre, the Defendant's counfel read the a& of Aifembly giv- 
ing the Supreme Court a {pecial power to try offenders in Lancafier, for 


crimes Committed in the coynues of Chefier and Philadelphia. 


The Attorney General an{wered, that when an overt aé is proved 
in the county where th¢ trial is held, corroborative evidence may be 
given of overt aés committed in any other county. Fof. 9. 2 Hawk. 
436. And that having eftablithed the prifoner’s prefence with the 
Britifh army. nothing, but the proof of aétual force, and its contis 
nuance, could excufe him from the charge of adhering to the ene- 
mios of the Commonwealth. Fof. ‘1. For, joming the army of ar 
enemy, has always been held prima facie evidence pf an ctert af. 

And j 





— & orem .- *,- 
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And, sy THE Court it was according] y ruled, that evidence 
might be given of an overt ad, committed in another county, after 
an overt ac? was proved to have been committed in the county whee 
the indi€tment was laid“and tried. Bet 

The Defendant’ was acquitted. 

The Attorney General and Reed for the Commonwealth. 

Wilfon and Rofs for uve Dziendant. 


Respuslica verfus ABRAHAM CARLISLE. 


T HIS was an indictment for High Treafoz, which was fet forth 
in the following words : 

« The Jurogs for the Commonwealth of Penn/ylvania, upon their 
« oaths and affirmations, do prefent, That Abraham Carlijie, late 
«“ of the city of Philadelphia, in the county of Philadelpbia, carpen- 
“ ter; being an inhabitant of and belonging to and refiding within 
«“ the State of Pennfylvania, and under the protection of its laws, and 
“ owing allegiance to the fame State, as a falfe traitor againit the 
« fame, not having the fear of God before his eyes, but being moved 
« and feduced by inftigation of the Devil, the fidelity. which to 
« the fame State he o wholly withdrawing, and with all his 
« might intending the peace and tranquillity of this Commonwealth 
« of Pennfylwania to difturb, and war and rebellion againft the fame 
“ to raife and move, and the government and independency thereof, 
“ as by law eftablithed, to fubvert, and to raife again and reftore the 
“ government and tyranny of the king of Great Briteiu within the 
« fame Commonwealth: On the firlt day of January, in the year of 
“ our Lord one: thaufand feven hundred and feventy eight, and at di- 
“ vers days and times, as well before as after, at the city of Phila- 
« delphia, in the county aforefaid, with force and peters 9 falfely and 
“ traiteroufly take a commiflion or commiflions from the king of 
« Great Britain, and then and there, with force and arms did falfely 
“« and treacheroufly ao take a commiflioa or commiffions from ge- 
« neral Sir William Howe, then and there acting under the faid king 
« of Great Britain, and under the authority of the fame king, to wit, | 
“ acommiffion to watch over and guard the gates of the city of Phi- 
“ ladelphia, by the {aid Sit William Howe, erected and fet up for the 
“-purpofe of keeping and maintaining the pofleflion of the faid city, 
“and of thutting and excluding the faithful and liege inhabitants’ 
“ aod fubj this Stateand of the United States from the faid 
“ city : then and there alfo malicioufly and traiteroully, with 
“ a great multitude of traitors and rebels, againft the faid Common- 
“ wealth, (whofe mames are as yet unknown to the jurors) being 
“ armed and arrayed in a:hoftile manner, with force and arms did 
“ falfely and traiteroufly aifemble and join himfelf againft this Com- 
“ monwealth, and then and there, with force and arms, did faifely 
“ and traiteroufly, andin a warlike and hoftile manner, array nd 

E 2 “ difpole 
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“— “ difpofe himfelf againft this Corimonwealth ; and then and there, 

‘“« in purfuance and cxecution of fuck his wicked and traiterous inten- 
tions and purpofes aforefiid; di falfely and poke Space or 

* der, wage and levy a public aud crutl war agpind his Common: 
wealth ; fhen and there committing and i pinky: ng a miferable. 
and cruel flaughter of and way he faithful and liege inhabitants 
thereof; and then and there did, with force and arms, falfely and 

« traiteroufly aid andaffilt the king of Great-Britain, being an enemy 
at Open war againit this State, Sy joint his armies, to wit, his 
army under thecommand of general Sir Wiliam Howe, then actual- 
ly invading this State ; and then and there malicioufly and traiterouf- 

‘« ly, (with divers other, Traitors fo the jurors aforefaid unknown,) 
with force andarms, did combine, plot and confpire to betray this 
State and the United States of America into the.hands and power-of 
the king of Great-Britamm, being a foreign enemy to this State and to 
the United States of America, at open war againft the fame; and 
thin and there did, with force and arms, malicioufly and traiterouf-_ 

ive and fend intelligence to’ the fame enemies for that purpofe, 

nit the duty of his allegiance, againft the form of the a& of Af: 
fembly in fuch cafe made and provided, and againtt the peace and 
dignity of the Commonwealth of PeahifyWania.” 7 


The Aitorney General offering a witnefs to prove, that the Defens 
dant had taken a’ quantity of falt from perfons whom he termed ‘Re-' 
dels, as they were pafling out of the city’of Philadelphia; and that he’ 
had a power of granting pafles ; his counfel objected, thit'this was" 
impertinent to the overt ué laid im the indi€tment, and ‘therefore’ 
not admiflible: 2 Wils. 148) 9. It’ was urged that“at’ common law,’ 
ho evidence could he given of a fact, whith was not ftatéd in ‘the 
declaration. Li N. P. 21.192. 3.") And” that’ this cadtion, with 
refpect to the alkegata et probata, in a'civil caulty t, a fortiori, ta 
be exercifed in a capital profecution:' “The overt aét mult be parti-" 
cularlv laid; and yt Pete tH Ae POP vari For, jak 
tice réquires that the Defendant thould be’ fully apprized Of the’ 
charge, fo that he may have’an opportunity of eneountring ‘it with’ 
his evidence. “When, indeed;’ one ober? af is cftadlified) “evi 4 
may be given of another cvért aéf, relative 'to the'fametreafon, but 
not before. The only overt aé! laid i the ’prefent -indi&tment; ‘is 


taking 2 commiflion ; and it is’ no proof of the Deferidant’s taki 


« commiflion,that he feized the falt in’ queftioh,or poflefled a stated 


authority to let le out of the city.—Mere fay, ‘likewife;’ 
that te Was siding ond aflifting the vir ewe 4 fayin ‘fome- 
thing more, is no offence; to ‘afcertain the crime, it muit be dy 
joining ‘the armies of '‘the’enemy ; ‘ty’ oo them with provi- 
fions ; dy enlifting, or procuring others to enlift in their troops, ‘of 
by carrying on a traiterous correfpondence with them. The aiding 
and affifting is the Treafon,' but thefe’are the over ‘acts, which muft be 
laid and proved, in order to convi& the Defendant of the charge?” ” 

The Attorney General, in reply, obferved, that by the pleadings in 
a civil adlion, the iffue muftbe redued*o a fingle point; and he*ad- 
mitted that in all indi€ments for treafon, an over? aff muft aps 


~ 
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roved. But, he contended, ‘that it was ‘unneceflary to fill the” 1778. 

ar? nt with a detail of the whole evidence. bt No of thie prd- 7. 
fecution; for, if the. charge is reduced to areal wits? (|. 
all that juftice can require, and-it is ali that js, to. be. » ahy: , 
former precedent. overt.aéis May, allo, be laid in the;fare » 
indiment ; and, hake ‘of,them are faulty, if one. be. well!» 

oved, it, is) fufficient to pa Commonwealth to a verdict. 
Where a perfon was, panel: with compailing the king rm Snags ed 
dence was allowed to be given of the prifoner’s ailembling wi Bh 
tymen, theugh that overt a? wasnot laid in the indiGntat, 

245. #, Q 10. 22: “As to what amounts to levyitig war, so 4 
i, 216. that the joining with rebels in an aét of rebellion; or 
cr gg t im an a&t of hoftility, > sai ake a ~~ a traitor. So, ike 
wife, fhutting gates againit t ing, or his troops, im. confederacy 
with enemies, , * rebels, comes within the fame deeeprion of treafon. 
Id. 218. andthe fame evert. 4& re be app lied. to feveral diftin®: 
branches of treafon; Jd. 196, 7. 8. where,. it appeats, that lord 
Prefton’s taking ‘boat at Surry ftairs, with the intention of i 
treafonable papers into France, for treafonable spy FJ 
cient evert,aét.in Middle/ex, to maintain, the widaétment there, MZ. 
217, 21% The form of the prefent indiétmencis fimilar to that: 


againtt Eneas M’Donald:_ 34.:5,.. Lhe charge of|levyingmwar is made 


in the fame manner, asim the .proceedings agaiaft the rebels in the 
year 1746. And thearraying and_marching are alfo laid ‘agreeably 
to the terms of all the awk ei 


The Cane Juarics. delivered, the oti af the Court taibe 
following 


M’Kean, Chief F; ice... Thete are * thtee {pecies of afon ir 

Pénnfyluania: Firft, Vo take.a commiffion or ifhions 

king of Gréat-Britain, or any under his auttiority ; "Jecandly, “To levy 
ar againft, the State or pk gee thereof, and. thirdly, Know- 

ingly and willingly to aid and affjft ny enemies at open war again{t 

this State, or ger United States oat cake ith refpeét to. this 


third treafon, the asus has further explained , a 
Teesniee Sth the words, aiding a ifing, tobe, “ by jo rng 


“ mies of the or b elif or procuring, 

“ others to ine et Be that Seen, — qe fu a 

“ with arms or ammunition, proviios or any a article ror 
* ticles, for their aid or comfc 

« refpondence with them.”-— het es oat rie cies of ar 
laid in this indi@ment. 


* An af of Alfembly paffed thezd December, 1782, has encreafed the number, 
of treafons, by declaring, that “ tre@ing, or endeavouring to eres héw and in- 
** dependant government within this Commonweslth—” and alfe ** fetting vp any 


** notice, written or printed, calling the people together for that pwrpofe,"’ are aS: 
of high treafon. See 3 St. Low, 192. 
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It is here particularly ftated, that the Defendant took a commif- 
fion, under the king of Great-Britain, to watch and guard the gates 
of the city of @hiladelphia ; and the offence is certain enough in this 
d efcripton, 't , without: fome overt aéf, itwould not be fuffi- | 
cient for a conviction. In order to prove an overt aé?, however, 
evidence has been offered to thew, that the — had a power of 
granting pailes into, and out of the city,’ which was at that time in 
the poiletfion of the enemy. In Fo: to. a witnefs fed, that 
one Berwick was contined in the roomrafligned for the rebel officers 
taken at Carlifle by the duke of Cumberland; and this was deemed 
a fufficient proof of his holding @commiffion. Fhe Court, on the 
prefent occafion, however, are of opinion, that the evidence which 
is offered, ought to be received, but not as conclufive proof of the 
Defendant’s having taken acommiflion. Nor will the evidence of 
feizing the falt, or any act of difarming the inhabitants whom the 
Defendant called Rebels, apply to this ies of treafon ,; however 
they may fi the allegation, of his having joined the armies of 
the king of Great-Britain. 

We think it is fufficient, alfo, to lay im the indi€tment, that the 
Defendant fent intelligence to the enemy, without fetting forth the 
particular letter, or itscontents: And, the charge of levying 
war is not, of itfelf, fufficient; yet aflem ing. joining and array- 
ing himfelf with the forces of the enemy, is a ient overt ad, of 
levying war. 

y THE Court :—Let the witnefs be fworn. 


The Attorney General and Reed, for the Commonwealth—Ro/s 
and Wiifon for the Defendant. ' 


The Defendant being convicted by the verdi&t of the Jury, his 
counfel filed'the following reafons in arreft of judgment : 


1ft. For that the indi€tment is vague and uncertain, there being 
no cvert-aét exprefsly or particularly afcertained, as the prifoner is 
advifed it ought to be. 

2dly. For that the formal part of the indi@ment is not drawn with 
fufficient ifion. ay 

3dly. For that the feveral faéts are fo uncertainly charged, ‘that 
= prifoner could not be apprized of the particulars urged againft 

im. ' 

4thly. That the whole wants form and fubftance. 

Thefe reafons were elaborately difcuffed on the sth of Ofober, 
1778, by the fame counfel on both fides: But, upon mature confi- 
deration, they were finally over-ruled sy rHe Court, who gave 
judgment for the Commonwealth; and the Defendant, a fhart 
ume afterwards, was accordingly executed. 


ResPuBLica 
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Respusiica verfus Joun Roserrs. 


| Frehley ds for High Treafon.—A witnefs was called te 
prove, that the Defendant had attempted to prevail upon him 
to enliit with the Britis army ; ‘but that he did not fi This 
gave rife to a queltion on thefe words of the aét ot Aflembly :— 
« That if any perfon or perfuas knowingly and willingly thal 
« aid or allift amy enemies at open war with this State &c. by per- 
“« fucding others to enliit for that purpofe dc. he fhall be adj 
“ guilty of high treafon” 2 State Laws p. 18. 19. 

fo upport of the profecution, it was urged, that the attempt to 
prevail, conftituted the crime; and that it was like the cafe of 
a man’s fending intelligeace to the enemy, which was an a& equal- 
ly criminal in the fender, whether the intelligences was ived, oF 


not. 

For the Defendant, it was argued, that perfuading implies fuecefs;, 
—fuadeo ‘ignifying to advife, and perfuades to advife thao gh or 
fuccefsfully: And, therefore, it cannot a be faid of any per- 

as 


fon, that he was perfuaded, unlefs he has done fome a& in confe- 
quence of his perfuafion. 


By tHe Court :—Thete is proof of an overt ats that the pri- 
foner did enliff, and evidence is now offered to thew, that he alfo 
endeavoured to perfuade others to enlift, in the armies of the enemy. 
But we are of opinion, that the word per/uading, ufed by the Legif- 
lature, means to fucceed ; andthat there mult be an actual enlittment 
of the perfon perfuaded, in order to bring the Defendant within the in- 
tention of the claufe. 2 Lord Ray. 889. 

The evidence offered, however, is proper to fhew quo anima, the 
prifoner himfelf joined the Britife forces. 


The counfel for the Commonwealth then offered to give in evi- 
dence, the confeflion of the Defendant, that he was going to the 
Head of Elk, in order to communicate fome information to Mr. Gal- 
loway, who had at that time, gone over to the enemy, 

But it was oppofed by the adverie counfel, who contended, that 
aconfeffion, unlefs in open Court, had never been evidence to con- 
vit. That, though under the 1 Adward 6. itis faid a man might 
be convicted of treafon, by the teftimony of two witneiles, or his vo- 
luntary confeffion; 2 Hawk. 256. yet, that ftatute does not extend 
to Pennfylvania, and by the 7 W. 3. c. 3. it is exprefsly declared, 
that no man can be indicted, arraigned, or tried, in a cafe of treafon, 
but by the teftimony of two witneiles, or the confeflion of the party 
made, without violence, in open Court. Fof. 10. 241. 2. 3. 
But the act of Affembly of Pennjylvania totally excludes a conviction 
by confeflion. See Prin. Pen. Law 149. A confeffion may, indeed, 
be given in evidence to corroborate a treafon that has already been 
eftablifhed by twowitneffes ; but not to prove the treafon itfelt. 


By 
























































































































































ia Cages ruled and adjudged Sc. 
By the Corr :—To plove the Defendant's tohteffiotr by two 


witnefles, is certainly not fufficient, under th 


him. But a confeffion'after the fag, is I ste d ees yA ra it dps she 


oo , fupply the want of tivo witneflés, Yet it 
goed ty wap eh entaenea ag fe) therefore, af ah bert “dh his 


been proved in the county of Ohefler by two witneflés, the evidence 


how offered will be proper, in confirmation of their teftimony. 
of the overt aéts, then, iaid in the ‘ifidvétment, is aiding and 


ing the enemy by joining their armies, and this has been legally- 


and fatisfactorily ‘proved, Notwithftanding, therefore, the other 
overt, aff of giving intelligence to the enemy, is not fupported by 
any evidence, but the ant’s own confeffion now offered, and 


which is in that refpect infufficient {' yét, it may be produced to fub- 


ftantiate another fpecies of treafon ; and on that grotind-we now ad- 

mit it to be proved. See Fofer to. 244. 5 Bacon’s Abr, 145.. Gregg’t 
Tha actin, “te, sahil = ¢ ‘oneal 

ittorney Gener @, for the Cormitonwealth—Ro/; 

and Wilfon, for the Defendant. | u 


The prifoner being convicted by the Jury, his counfel moved the 
Court to fet afide the verdi@, and grant a new trial, becaufe he was 
advifed, « that the evidence given refpeéting his declarations, or 
cénfeffions, was altogether illegal, and ought not to have been al- 
lowed.” 2 abi : 

After argument, by the fame counfel, on both fides, the motion, 
was refufed BY THE Court, whio pave judgment for the Common- 
wealth ; and the Defendant,-a fliort time Sherwa} Na 
ingly, executed, cm | 


ards, ‘was, accord, 
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SuPREME Court of Pennjfylvania, 


April Yerm, 1779. 











Respusrica verfus Cornerivs Sweers. 


T a Court of Oyer and: Terminer &c. held at Philadelphia in Ne- 
vember, 177%, the Defendant was indicted for #orgery upon 
two bills. The proceedings were removed by certiorari returnable into 
this Court, on the 5th day of December following ; and the iilues, on 
not guilty pleaded, were tried before a Special Jury on the 14th April, 
1779, when the Defendant was convicted upon both indiéments, 
Afterwards he filed reafons in grreft of judgment, of which a recapi- 
tulation will be found in the fentence of the Court; and thefe rea- 
fons were argued, and aver-ruled, on the tgth day of the fame 
month. , 


The fir? indi&tment was for altering a bill of parcels and receipt 
given by Margaret Duncan, for goods bought from her, — in- 
tent to defraud the United States; and the charge was fet forth in 
the following words : 


« Philadelphia County Tf. . 

“ The Jurors for the Commonwealth of Pennfylvania, upon 
“ their oaths and affirmations, do prefent, that Cornelius Sweers, 
“ late of the county aforefaid yeoman, on the 4th d-y of February, 
“ jin the year of our Lord 1778, and long before, and fince, was 
“ a Deputy Commiilary General of military ftores, in the armies 
“ of the United States of America, and entrufted and employed by 
* Colonel Benjamin Flowers, the Commiilary General of military 
“ ftores in the armies atorefaid, and by the honorable continental 
“ Congrefs, to make purchafes of military ftores, and of divers 
“ other articles, neceffary and fitting 11 \.e preparation of military 
“ ftores, for the ufe of the armies aforefaid, and to make payments, 
“ and take receipts, bills of parcels, and other vouchers therefor. 
“ And the Jurers aforefaid, upon their oaths and affirmations afore- 
* fad, do fay, and further prefent, thac the faid Cornelius Sweers, 
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on the fame 4th day of February, in the year aforefaid, at the city 
of Philadelphia, in the county atorefaid, having in his cuftody 
and poffeflion a certain bill of parcels or account, with a certificate 
and receipt, alk in writing, fer a parcel or quantity of flannel 
cloth, by him purchafed of ‘one Margaret Duncan, for the ufe of 
the Laboratory of the fame armies, and which faid writing was in 
the words, figures, cyphers and letters following ; that is to fay: 
“ United States of America 
" « ‘To Margaret Duncan Dr. 
1778, Feb. 4th To 57 & a qr, yard Flannel 32/6d £ 83 5 Y 
“ Tog yds Do. 35f I5 15 0 
“To 107 & 3 qr-yds Do. 52/6 282 16 10 


381 17 § 
« | docertify that the above was purchafed and de- 
« livered to me fer the ufe of the Laboratory at Carlifle. 
| Ijaac Coran, ‘Captain of the Artillery. 


and on the back fide of which {aid writing is indorfed and written 
the words following; that is to fay: Received the within con- 
tents in tull Adargeret Duncan: He the faid Cornelius Sweers af- 
terwards, to wit, on the fame day and year aforefaid, at Philadgl- 
phia aforefaid, in the county atorefaid, with force and arms, the 
faid bill of parcels or writing, falfgly, fraudulently, and deceit- 
fully, did alter, and caufe to bealtered, by falfely making, forg- 
ing and adding the figure 4 to and before the figure g, in the 2 
cond étgn vi the faid bill of parcels or writing, which figures and 
letters did, before fuch laft mentioned forgery, import and fignify 
nine yards, but by reafon and means of fuch lalt mentioned for- 
gery and addition, did beeome, impost, and’ fignify ng nine 
yards ; and alfo by forging and altering the figure 1, inthe fum of 
the f2id fecond stem in the bill of parcels or writing aforefaid, to 
the figure 8; which figures did, before fuch lait mentioned alte- 
ration and forgery, import and fignify fifteen pounds, and fifteen 
fhillings, but, by reafon and means of fuch laft mentioned altera- 
tion and forgery, did become, import and fignify eighty five 
pounds and titeen {hillings ; and alfo by falfely forging and alter- 
ing the figure 3 to the figure 4, and the figure 8 to the figure 5, im 
the {um total or amount of the faid bill of parcels or writing; 
which figures did, before fuch laft mentioned forgery and altera- 
tion, import and fignify three hundred and eighty one pounds, 
feventeen fhillings and five pence, but, by realon and means of 
fuch lait mentioned forgery and alteration, did become, import 
and fignily four hundred and fifty one pounds, feventeen fhillings 
and five pence, with intention to defraud the United States of Ame- 
rica aforefaid, of feventy pounds, of lawful moncy of Penn/yha- 
nia, to the evil example of all others, in like cafe offending, to 
the great damage of the faid United States, and againit the peace 
and dignity of the Commonwealth of Pennfylvania.” Th 
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The Second indi&ment was for forging a receipt, purporting tobe 147979. 
@ receipt from one Adam Foulke, with intent to defraud the Uniied en ps 


States. It was exprefied in the following words: 


: 
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is 
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ati 


‘ 
is 


iti 


‘ 
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““ 


“ts 
‘“ 
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Philadelphia County ff. 

“ The Jurors for the Commonwealth of Pennfjlvania, upon 
their oaths and affirmations, do prefent, that Cornelius Sweers, 
late of the county aforefaid, yeoman, on the firlt day of Fuly, in 
the year of our Lord orie thoufand feven hundred and feventy 
feven, and long before, arid fince, was a clerk to the department 
of the Commitfary General of military ftores, in the armies of 
the United States of America, and ertrulted and employed by Colo- 
nel Benjamin Flowers, the Commiffary General of military ftores 
in the armies aforefaid; and by the honorable continental Con~ 
grefs, to make payments, and take receipts, bills of parcels; and 
other vouchers, for military ftores; and for divers articles, necef- 
fary and fittirig in the preparation of military ftores, purchafed 
for the ufe of the armies aforefaid, arid to keep the accounts 
thereof: And the Jurors aforefaid, upon their oaths and affirma- 
tions aforefaid, do further prefent, that the fame Cornelius Sweers, 
on the fame day and year aforefaid, at thé city of Philadelphia, in 
the county aforefaid, contriving and intending, falfely and frau- 
dulently, to deceive and defraud the United States aforefaid, 
with force and arms, falfely, wickedly and unlawtully, did 
make, forge and counterfeit, and caufe to be ntade; forged and 
counterfeited, a certain writing, fe te to be @ receipt for 
one thoufand and twenty pounds and fifteen (hillings, and pur- 
porting to be figned in the name of one 4dam Foulk; in the words 
and figures following,to wit, “ 3 Rec'd. elt Fuly 1777 of Col. B. 
Flower, C. G. M. S. one thoufand and twenty pounds ts /. for 
820 bayonet belts, and 920 cartouch boxes; forthe ufe of the ar- 
my. 


£- 1ozo—1§ Adam Foulk. 


“ 
de 
“ 
“ 
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“ 
at 


to the evil example of all others in like cafe offending, to the 
great damage of the United States, and againft the peace and dig- 
nity of the Commonwealth of Pennfylvania. And the Jurors 
aforefaid, upon their oaths and affirmations aforetaid, do further 
prefent, that the faid Cornelius Sweers, contriving and intending 
the faid United States, falfely and fraudulently, to deceive and de- 
fraud, then and there, with force and arms, the faid writing, fo 
as aforefaid falfely made and counterfeited, purporting to bea re- 
ceipt for the fum of one thoufand and twenty pounds and fifteen 
fhillings, and purporting to be figned in the name of the faid 
Adam Foulk, wickedly, unlawfully and fraudulently, did publith, 
and caufe to be publithed, as and for a true writing and my of 
the faid Adam Foulke ; which faid talfely forged and counterteited 
“ writing 


177% 
en med 
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“ writing, is im the words and figures Schering to wit “ 3 Ree’g 
“ it Fuly 1777 of Col. B. Flower, C. G. M. S. one thoufan€ 
“ and twenty pounds 15/. for 820 bayonet bolts and 920 cartouch 
“ boxes for the ufe of the army. 


£ 1020—15 Adam Foulb. 


(he the faid Cornelius Stieers, at the time of publifhing the faid 
ialfe and counterfeit writing there by him in form aforeiaid, welt 
“ ‘knowing the faid writing to have been falfely forged and counter- 
“ feited as aforefaid,) to the evil example of all aon in like cafe 
“ offending, to the great damage of the faid United States, and 
avaintt the peace and dignity of the Commonwealth of Pennjylve- 


nia.” 


col 
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The prifoner being brought before the Court to receive fentence, 
M’Kean, Chie Fu/tice, addreiled him to the following effe&: 


Cornelius Sweers :—After a fair and full triol, you have been con- 
victed of the crime of Forgery, upon two indi&tments, by a Special 
Jury of your country. The offence ftated in the firf# indictment, is 
that of altering a receipt given by Margaret Duncan ; and the charge 
contained in the fecond indi&tment, is, that of forging a receipt, pus. 
porting to be the receipt of Adam Feulke. Your council have taken 
feveral exceptions to the form and fubitance of thefe indi€tments, 
upon a motion in arreft of judgment. 

The firf exception was, “ that, at the time of the offence charg- 
«ed, the United States were not a body corporate known in law.” 
But the Court are of a different opinion. From the moment of 
their allociation, the United States necetlarily became a body corpor- 
ate ; for, there was no fuperior from whom that charaéter could 
otherwife be derived. In England, the king, lords, and commons, 
are certainly abody corporate; and yet there never was any chartes 
or itatute, by which they were exprefsiy focreated. An indiétment, 
however, may be fufiiciently maintained upon “an intent to de- 
“ ceive my liege fubjects ;” and to that purpofe there is a pofitive 
authority, notreferred to by the council, where a perfon was indi@- 
ed, for having in his cuftody a piece ot bafe metal, in the fimilitude 
of a lix pence, knowing it to be bafe, with intent to defraud the 
hege fubjects &c. 

[he jecond exception was, “ thatthe charges in the indi€tments, 
“ were not direé& and pofitive, but only argumentative.” On this 
point we cannot hefitate to declare, that the charges appear to us to 
be as direct and pofitive, as it was poflible to exprefs them. 

[he ¢hird exception was, “ that the indictments do not a 
“ that any perfon was aétually defrauded.” But in the King verius 
Webb 2 Ld. Ray. 1468, all the Judges declarcd, that it the cheat 
be prejudicial, that is, of fuch a nature as may prejudice, an indid- 
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ment weuld well lie. In the cafe of forgery, properly fo called, 
which includes only records, deeds, wills, or public inftruments, 
jt may, perhaps, be neceffary that fome perfon fhould be a@tually 


prej udiced. 


his rule, however, does not extend to cheats of the 


refent defcription ; in which it is fufficient, that the a& be of a pre- 


judicial niture. 


Upon the whole, we are of opinion, that yourconvidtion has been 
legal, as wellas juft; and, therefore, it only remains to pronounce 
the fentence of the Court. ; 

Sentence, on the firft indi€tment :—A fine of “£. 70. and tmpri- 

fonment yntil the 4th of July, the anniverfary of American ln- 
dependence. 

Sentence, on the fecond indi&ment :—A fine off 020. Impri- 


' fonment until the next annual eleGion fer 
ftaudivg in the pillory for ene hour, 


ifylvanid, and 


3779 - 
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The following appointments took place ini the 
courfe of April and September-Terms 1780. 


The Honorable Gtorce Bryan, Efquire, was 
spptene a Jupce of the Supreme Court, on 
the 3d day of April, 1780. : 

* ery Dickinfon Sergeant, Efquire, having 
refigned the office of Attorney General on the 
2oth day of November 1780 : 


William Bradford, junior, Efquire, was ap- 


pointed Attorney General, or the 23d day of No- 
vember, 1780. ? 
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Respusiica verfus Powett. 


Re I S was an indictment againft the Defendant, a baker em- 
ployed by the army ot the United States, for a cheat, in bakin 

219 barrells of bread, and marking them as weighing 88 lb. each, 
whereas they only feverally weighed 68 lb. “The indi€tment being 


originally found at the City Court, in Odober Seflions 1779, was 

removed by Certi-rari into this Court. 
And now Lewis, for the defendant, contended, that falfe tokens are 

only indi€table by the St. of 33- Hen. 8. c. 1. which hasno ope- 

ration in Pennfylvamia; and he'cited 3 Burr. 1697. Burn. 291, 2 

Sefs. Ca.2.  _ 1 Eda : 

The Attorney General ( Sergeant} infifted, that the Defendant’s office 
was a public truft; andcited 2 Burr. 1125. 1 Hawk. 187. 


Tux Court faid, that this was clearly an injury to the public; 
and the fraud the moreeafily to be perpetrated, fince it was the cuf- 
tom to take the barrels ot bread at the marked weight, without 
weighing them again. The public indeed,’ could not By common 
prudence prevent the fraud, asthe Defendant was himfelf the officer 


of the public pro hac vice. “They were therefore of opinion, that 
the offence was indictable. ; : tT 


JAMzs’s Claim. 


HE cafe was this: Fibn Parrock was attainted of High Trea- 
Jon, and his eftate Seized and advertifed for fale. Abel ‘Fames 
filed a claim, according to the a& of Affembly, paffed the 6th day of 
March 1778, in order to obtain a decree eftablithing his right, to 
what, he alledged, was a velted remainder in him, after the expira- 
tion of an eftate for life, which, he contended, was all that John 


Parrock was pofleiled of in the premiiics, and he never had any if- 
fue. 


The 
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2780. The queftion depended on the due conftruGtion of the following 
W—  devife.—* I devife the refidue of my eftate to Fobn Parrock, during 
“ the term of his natural life, and if he leaves lawful iiiue, theg 

*« I give my real eftate unto fuch iffue: But, in cafe of his dying 

* without illue, or they dying under the age of twenty one years, 

«« then I devife all my real eftate unto Abel ‘fumes his heirs ond af. 

“ rt on condition that he, or they, pay the Lenn{ylvania Hopital 


“af, 300.”” 


After argument, the Cuser Justicg delivered the opinion of 
the Court as follows: } 


M’Kaan, Chief Fuftice: Theremainder in fee of this eftate is 
claimed by Abe! ‘Fames ; who alledges that, whether the eftate given 
to Parrock was ior \ile, or in tail, he is entitled to a velted remain. 
der in fee, which is not barred by the attainder of Parrock. The 
Court, however, are of opinion, that the word iifue in this cafe is 
a limitation, and that John Parr:ck took an eftate tail under this de- 
vife. Probably, indeed, no more than an eftate for life was intend. 
ed to have been given to him, but the law fupervenes that inten- 
tion. ‘There is a fecond intention, manifeft inthe will, which iste 
be carried into execution ; that is, that the iilue fhould take in fuc- 
ceflion, which they could not do, without a previous eftate of inhe- 
ritance in the father. 

‘The meaning of the teftator appears clearly to have been, that the 
eftate fhould not go over, while there was any iffue, and it is ex- 
prefsly provided, that all muft be extinct, and none have attained 
the age of twenty one years, before it thould pafs to Abel ‘Fames. 

This is not anewcafe; tor, it has been long fettled, that the 
words “ natural life,” make no difference. Sunday’s cafe g Co. Reps’ 
276. Helin and Fenings. 1 Freem. Rep. 509—2 Eq. Abr. 312. ca 
18 Csmyns’s Rep. 289. 1 Will. 600. 754 &c. Fortefe. Kep. 84. 
2 Ld Raym. 1437, 1 Barnard. Rep. in K. B. 6. 367. Such 
was the decifion. 

As therefore, John Parrock took an eftate tail, the land was for- 
feited by the attzinder ; and the claim of Abel ames rouit be difmil- 
fed. ~ 
' The claim difmiffed. 














AE US SRC BES RET RE EOS AE IOS ELAS 


HicH CourRtT of Errors and 
APPEALS, of Penn/ylvanta : 


ee ee ge ee 


oo 


April Seflions, 1780. 












Montcomery verfus Henry et al. 


HIS cafe, which was an appeal from a decree in the Adm’ 
ralty, having been elaborately argued on the 6th of Aday, the 
PresipenT delivered the opinion of the Court. 

Reev, Prefident :—Thecafe upon which we are now to give our 
judgment, comes before us under the following circumftances :— 
Captain Montgomery was mafter and commander of the thip, called 
the General Greene, defigned for a voyage to Martinico. While the 
thip lay in the river, a fevere froft happened, which occafiened 
a great delay, and the owners thought proper to alter their plan. 
Differences then arofe; they difmiit Capt. Montgomery, and took 
the fhip from him. Upon this he preferred his libel in the Court of 
Admiralty, complaining of the injury, 2s done to him in the port of 
Philadelphia, and within the jurifdiction of the Court of Admiralty. 
The anfwer of the owner to the libel is, that they had a right to 
remove their captain when they pleafed, and that they are willing 
to pay him any damages he se have received by the removal. 

wo general quettions arife: Fir#—Is the matter complained 
of within the Admiralty jurifdiGtion ? Secondly, On the merits, had 
the owners a nght to remove Capt. Montgomery ?, 

The firft queition is fubdivided intotwo others. Firf#—Had the 
Court of Admiralty cognizance of this caufe, confidering the place 
where the offence is charged to have been done ‘—Secondly, Is the 
fubje matter of Admiralty cognizance? ' 

All the proceedings are laid to have taken place within the port of 
Philadelphia. The refpondents fay, that the fiver Delaware is not 
within the Admiralty jurifdiGtion, and to prove this, they cite Ld- 
Raym. 1453-—But, it appears to us, that, from the rath and 15th 
Rich. 2d.. the Admiralty has had jurifdiction on all waters out of the 
body of the county—There has beea great debate as to what is 
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meant by high feas.—A road, haven, or even river, not within the 
body of the county, is high fea, in the idea of Civilians. ‘Therefore, 
if the river Delaware is out of the body of any county, we think it 
clear, that it is within the Admiralty jurifdiGtion. And the Court 
would endeavour to énlarge its jurifdiétion, rather than a place \ 
fhould remain fubject to no coutroul. The place when the fa& 
was done which is complained of as an injury, is exprefsly alledged 
in the libel, to be within the jurifdiction of the Admiralty.— 
This is not contradicted in the anfwer ; and we muft take up the 
matter as ite{tands upon the libel, not on the evidence; becaufe 
there is no opportunity to traverfes- On this point, therefore, we 
rather incline to fay, the jurif{di@tion is. well laid. 

But what we found our decree upon,’ is the other particular, the 
Subject matter.—It has been contended by the council for the refpon- 
dents, that the Court of Admiralty cannot carry an agreement into 
fpecific execution; and, alfo, that this is never done, even in 
a Court of Chancery, for one party, unlefs they could do it 
for the other, in cafe they wifhed for a fpecific performance. To 
this, it has been anfwered, that otherwife there is no compleat 
remedy, 

It was obferved, by one of the council for the refpondents, that 
it is difficult’ to know in what light to confider the application in 
this inftance. It appears to us, however, that it can be confidered 
in no other light, than as an application to compel a fpecific per- 
formance of an agreement: And to fhew that this can be done by 
a Court of Admiralty, Vent. 32, was cited; where, it appears, that 
a matter of a veffel in Spain, had been obliged to take on board his 
veffel forty butts of wine. But the determination of the Admiralty 
in England feems to be rather out of refpeét to the foreign court, 
than from an opinion, that they could do this by virtue of their al'= 
thority originally ; for, it is introduced by faying, that the judg- 
ment of a foreign court ought to be fupported, even as to what 
might not be cognizable originally there. : 

It has been faid that the Count of Admiralty aéts in rem, that is, 
only to make the objects of difpute refponfible. This, however, is 
a confidential truft, and we Ee no initances of any fuch jurifdic¢-. 
tion. Does the matter fhip himfelf on the credit of the fhip? Nos, 
It is no more than a contraét. Whether the do&rine of mutuality 
of remedies be a fixed rule in the Court of Chancery, I am not alto- 
gether certain ; but it is reafonable that the parties fhould ftand on 
an equal footing. No fuch remedy could be obtained by the own- 
ers againft the captain. It is faid he might be attached ifthe. failed 
of his duty ;—fo might the owners ;—ftill the thip would be liable 
as againft the owners. Indeed, I know of no cafe where an 4i- 
sachment has iffued, unlefs for fome contempt; nor does Carthew 
contradict this. ! 

If the libel is confidered as complaining of a Tre/pa/s, inftead of 
demanding performance of the agreement, 1 do net ice that this. will 
help the Appellant ; for, an Admiralty Court cannot give damages, 


This. » 
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This feems to be affigning to this Court a jurifdiction which it 
has not. We are, therefore, unanimoufly, of opinion, that from 
the object of the libel it cannot be fupported. 

As to the other paint, the difmiflion of the captain, we are of 
opinion, that upon a general retainer, for no particular voyage, 
the captain may be difmitled at any time without caufe affigned ; 
but that where there is acharter party, bills of lading, and a parti- 
cular voyage agreed upon, though the owners may difmifs the cap- 
tain, yet they would be liable ina Common Law Cqurt. Sufpi- 
cions might probably be fufficient to difcharge, without proofs ; but, 
if the difmitfion {hould appear to have been a wanton abufe, the Ju- 
ry would give great damages, otherwife, little or, as the circum. 
{tances might be—nothing. 


We therefore affirm the Decree with Cofts. 
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The Claim of Jacoss verfus Apams Executor 


4 2 I S cafe had been argued on the 3d of Fuly by Lewis for the 
Claimant, and Bradford for the eltate of Adams, ‘The forme 
cited 2 P. Will. 157. 154. Prag. Reg. Barn. 151. 3 Wils. 206, 
2 Burr 1083.—The /atter cited 10 Mod. 277. 6 Med. 167. 

And now, the 8th of Fuly, the Cuter Justice ftated the quef- 
tion, and delivered the opinion of the Court, to the following effea; 


M’Kzean, ©. F. The Teftator, Flowers, and Facobs, entered 
into an agreement for the fale of certain lands ; foon after which 
Flower’s died, and Facobs paid the purchafe money to his executors, 
The will, however, which a pointed thefe executors, was after. 
wards fet alide, having been checined by undue influence ; and Fa. 
cobs filed the prefent claim to recover the money that he had thus im. 
Properly paid. 4 

“he only queftion fubmitted to the confideration of the Court, is, 
whether under thefe circumftances, intereft fhould be allowed ? 

If there appeared, on the part of the executors, any thing likea fup- 
prefjis veri, or fuggeftio falfi, our decifion would, verhaps, he diifer- 
ent from that which we have formed. But on the prefent com- 
plexion of the tranfaction, we think nointereft ought to be allowed, 

In Ventris, it is faid, that no intereit is lawful, and, in many , 
othercafes, that itcannot be recovered, unlefs given by a pofitive fla. 
tute. When the St. of H. 7. c. was paifed, a queftion arofe, 
whether intereft might be allowed pending a writ of error; and it 
was refufed. In the cafe of promiflory notes, however, where 
aday certain is fixed for payment, intereft is allowed from the day of 
payment; and, where no day is fixed, it.is payable from the time of 
demand. But in the inftance before us, the money was received, as 
well as paid, in a miftake, and neither fraud or furprize can be 
imputed to either party. Therefore, 

Let the ciaim be allowed for the principal fum which Jacobs 
had paid, without intereft. 

Bee Henry Exer; verfus Ri, at. al, pelt. hs. 
Ge 
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Respusrica verfus Samurt CHAPMAN. 


B* a proclamation, dated the 15th Fune 1778, iffued by the 
Supreme Executive Council, in purfuance of the a& of Affem- 
bly, pailed the 6t4 of March preceeding, for the attainder of divers 
traitors, &c. the prifoner had been required to furrender himfelf 
onthe 1fol Augu/i following, &c. or to be attainted of high treafon 
agreeably tothatact. The time allowed for his furrender being 
elapfed ; the Attorney General filed a fuggeftion, in the ufual form, 
ftating that Samuel Chapman the prifoner was the perfon required 
by the proclamation to furrender himfelf, 8c. that he had not 
furrendered himfelf, &c. that he was therefore attainted ; and this 
he was ready tovenfy, &c. The Chief Juftice thenafked the 
prifoner, what he had to fay, why execution thould not be awarded 
again{t him. : 

Upon which the faid Samuel Chapman, the prifoner, faith, ore 
tenus, that he was born, and hath ever semained and continued 
a fubjec& of the king of Great Britain, and is now a prifoner of 
war ; and that he is not, nor hath ever been a fubjef or inhabitant 
of this Commonweaith; nor hath he, nor he never had, any real 
eftate in this Commonwealth ; neither hath heat any time owed 
allegiance thereto: Wherefore he prays that execution may not be 
awarded again{ft him, &c. 

The Atterney General replied, that the faid Samuel Chapman, the 
prifoner was an inhabitant and fubject of this Commonwealth, &c. 
and that he did owe allegiance thereto, &c. Whereupon iflue was 


joined. 


The evidence upon the trial ot this iffue was, that the prifoner 
was born in Bucks County in this State, and that be had relided 
there until the 26th day of December 1776, at which time he 
departed and joined the enemy. Whether, upon thefe facts hg 
was to be confidered as an inhabitant and Jubje& ot the Com- 
monwealth of Pennfylvania, at the time of his departure, was the 
great queftion to be decided. 

His counfel argued that onthe 26th December, 1776, there was 
no government eltablifhced in Penn/ylvama, from which he could 
receive protection ; and confequently, there was none to which he 
could owe allegiance—protection and allegiance being political 
obligations of a reciprocal nature, The doétrine ot perpetual al- 
legiance to be found inthe books, applies only to «ftabiifhed and 
fettled governments; not to the cafe of withdrawing from an old 
government, and erecting a diitin& one. Then every member of 
the communitv has a right of ele€tion, to refort to which he pleafes ; 
and even after the new fyitem is formed, he is entitled to exprefs his 
diffent ; and, diifenting from a majority, to retire with impunity 
unto another country. Upon this principle, it was afferted that _ 
the prifoner never was a fabjea of the State of Pean/ylvania ; and 

the 
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the following narrative of the meafures purfued in organizing the 
conftitution, was delivered in fupport of the atlertion. 

The firft a& of legiflation, under the conftitution was paffed on 
the 21/7 Fanuary, 1777- On the 28th day of the fame month, «te 
laws of the late Province, with certain reftrictions, were, fronf and 
afterthe roth day of February then next, to be revived ; and on 
the 4h of March following, the firit Prefident and Vice-Prefident 
were elected ; when alfo, the firft minutes were made on the re- 
cords of the Supreme Executive Council. So that the prifoner’s de- 
parture from this State, on the 26% December, 1776, was near a 
month antecedent to any legiflative act ; and near three menths 
before a// the branches of the government were organized and 

ut into actual operation.—Befides, the act for the revival of the 
fawd, exprefsly admits that they were not in force from the 14th 
May, 1776, until the 11th February, 1777; and the act for de- 
claring what fhall be treafon, which did not pefs till the laft men- 
tioned date, excludes every idea of retrofgect; declaring only, 
“that all perfons new inhabiting, &c. w an the limits of the 
« State of Pennfyludtiay or that thall veluntarily come into the 
“ fame hereafter to inhabit, &c. do owe and /baill pay allegiance, 
“ &c.”—The prifoner, at the time of pafling this act, was not 
an inhabitant ;- nor has he fince voluntarily become one. He 
does not, therefore, owe allegiance to the State, and cannot be de- 
nominated a fubject of Pennfylvania.—With refpeé& to the a& of 
the 64h March, 1778, on the authority of which the prefent pro- 
clamation iffued, it is evidently an ex poft faéto law, and as fuch, 
contrary to the words, and fpirit of theConftitution. But if the 
prifoner never wasa fubje& of the Commonwealth of Pennfylwania, 
this law cannot operate again{t him in the decifion of the iflue be- 
fore the court. 

The Counfel for the prifoner cited the following authorities in 
the courfe of their argument: Puff. 639. Lock. on 229. 168, 
227. Vatt. 23. 25. b. 3. p. 109. Burlimaqui 27. 33. 1 Blackf. 
45. FofterC. L. 55. Harvey’s cafe. 

The Afforney General {tated the queftion to be, in fact, whether 
Pennfylvama was a Commonwealth on the 26th day of December, 
1770? By the declaration of independence, on the 4th Fuly, 1776, 
every State in the union was folemnly declared to be free and 
independent. But even before.that period Congrefs had recom- 
mended, that new governments fhould be framed, adequate to the 
exigency of the public affairs ; and a Council of Safety, with 
other temporary bodies, actually difcharged the furiGtions of the 
State. See Fournals of Congrefs 10th and 14th May, 1776. 4th 
of June, 1776. 16th Fune, 1776. 24th do. and Fuly 14th. 

n confequenceof the declaration of independence, however, a 
' General Convention aflembled at Philadelphia on the 15th Fuly, 17763 
and on the 28+h of September following, agreed tothat focial compact 
under which the people of this State are now united. It appears 
that a quorum of the legiflative body, created by the conftitution 
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thus eftablifhed, met on the 28th of November, 1776, and then 
chofe their Speaker and Clerk. 1 Min. Aff: 98. On the fucceed- 
ing day the clerk was qualified, feveral public officers were ap- 
ointed, and votes were entered into refpecting the collection of 
fines from non-affociators, and the enacting of a Militia-law. id. 
On the 30th of November, the houfe having made fundry orders re- 
lative to the Militia, adjourned till the 1/2 of December; .and on 
the 5th of that month, when the houfe were. again affembled; 
a committee was appointed to bring in the draft of a Militia-law, 
id. 1co— With refpect to the Executive Council, it is true, that body 
did not enter upon any official bufinels, till the beginning of March, 
1777; but its members were chofen at the fame time with the 
members of the Legiflature, 

From this recapitulation, it appears, that, even. before the efta- 
blifhment of the conftitution, a government under the authority of 
the people was adminiftered by councils, committees, and conventi- 
ons., , After the eftablifhment of the conttitution,, however, the le~ 
iflative (which is the fovereign) body aflembled and proceeded to 
fifcharge its duties ; and it was not neceflary to the exiltence of the 
government, either that they, fhould have ena&ed a law, or that 
the Supreme Executive Council {hould have been convened. 

Under every change of the government, Samuel Chapman, re- 
mained here till the 26th day of December, 1776; and, at that time, 
he was certainly a fubject of the ftate of Pexnfylvania, under the 
conftitution agreed to on the 28th day of September preceding, what- 
ever doubts may be entertained with refpeé to the former eftablifh- 
ments. ‘That this was, likewife, the fenfe of the legiflature, is 
abundantly evident fromthe ac&t on which the lien a 30. is 
founded 5 for, Mr. Galloway, and others,. who joined the enemy in 


® the fall of 1776, are there confidered as fubjects.of Pennfylvania; 


and all the {tates are clearly deemed to have been free and indepen- 
dent from the declaration publifhed by Congrefs on the 4thof Fuly 
in that year. 

The Attorney-General, to thew the definition of a nation, the re, 
lation which a citizen bears tothe ffate, and the natural,connexion 
between a ftate of fociety and the inftitution of a government, cited 
the following authors: Va#t..92.. id, B. 1..¢.19. fed. 252. id. Sedki 
t. p..9. id. fect. 4. Burlem. 25. 1. Black. Com, 46. 47+ 43%.2%3¢ 
Vatt:p.15. fect. 26. id. 19. feet. 38. vor Sen 
’ Pur Cuier Justice, delivered a learned) and siexenieniial 
charge to the Jury. After ftating the proclamation, the iflue, and 
the evidence, he proceeded as follows. ' 3 

M’KEan Chief Fuftice:—The queftion that is to be,decided on 
the faéts before us, is, whether Samuel Chapman, the prifoner.at the 
bar, ever was a fubjec.of this Commonwealth? ‘The-reafon which 
has been priticipally urged to take him out of that defcription, #$ 
that on the 26th day of December, in the year 1776, when he- with: 


‘drew from Pennfylvania, no government exifted to.which he.cowld «4 
owe allegiance as a fubjet.—I hall, in the firft place, confiderhoys 
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far this defence, under the circumftances of the cafe, would avail 
the prifoner upon an indi€tment for High Treafsn. 


he Attorney-General, has referred to the declaration of indepen- | 


dence, on the 4th of uly, 1776, when the freedom and fovereignty 
of the feveral ftates were announced to the world; and alfo, toa 
refolution of Congrefs recommending the formation of fuch govern- 
ments, as were adequate to the exigency of the public affairs. The 
fifter ftates purfued different modes of complying with this recom- 
mendation. The citizens of Conneéficut, New-Hampfbire and Rhode- 
Ifand, confidered themfelves in a fituation fimilar to that which 
occurred in England, on the abdication of ‘Fames the fecond ; and, 
wanting only the form of a Royal Governor, their refpe@tive fyitems 
of government have ftill been continued: while the other ftates 
adopted temporary expedients, till regular, conftitutions could be 
formed, matured, and organizd. 

And here it is contended, that, prior to the conftitution under 
which we now live, the ftate of Pennfylvanta was governed by a 
council of fafety, and committees. But to this, it is anfwered, that 
until laws ies by a competent legiflative power, no govern- 
ment could be fail toexiit; and, as the a& of the 28th of Zanuary 
1779, tor the revival of thelaws, virtually declores that they were 
fufpended from the 14th May, 1776, till the 11th February, 1777. 
it is inferred, that during that period, no allegiance was due, and 
no treafon could be committed. 

Although I think this point immaterial to the prifoner, fince a 
government might have exilted, and yet not be of fuch a nature as 
to affect him, 't cannot be denied, that a kind of government, inde- 
pendent of Great Britain, was adminittered in Pennfylvania, antece- 
dent to the eftablifhment of the prefent conftitution. The powers 
of fovereignty were then lodged with Congrefs, under whofe autho- 
rity a council of fafety had been eleéted by the people, and were 
employed, in conjunction with other committces, to condud& the 
war, and to fecure, as far as fo imperfect a fyitem could, the rights 
of life, liberty, and property, withinthis flate. It iscertain, indeed, 
that a formal compact is not a neceflary foundation of government; 
for, if an individual had affumed the fovereignty, and the people 
had affented to it, whatever limitations might afterwards have been 
impofed, ftill this would have been a legaf eftablithment_-No ex- 
prefs provifion, however, has been at any time made, for defining 
what fhould be treafon againft thofe temporary bodies ; but it may 
be well enough to obferve, that’ treafon is a crime known to the 
Common-law. 

Afterwards, we find, that a General Convention, ele&ted by the 
people, met on the 15th day of Fuly, 1776, for the exprefs purpofe 
of framing a new government; and during the feffions of this body, 
its members, collectively, aflumed the powers of making ordi- 
nances, pei even, seer of Congrefs, and of defining High 
Treafon, and its punifhment—All their proceedings and injunétions, 
except the ordinance refpeéting treafon, were approved and,exe- 
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cuted; and the Conftitution which they eventually agreed upon, 
was incontrovertibly a diffolution ‘of the government, as far as re- 
jated to the powers of Great Britain, but not in relation to the 
powers which had been before exerci‘ed by councils and commit- 
tees. irl, 

The Attorney-General has urged that, at leaft, as foon as the Go- 
yernment, under the new conftitution was formed, which he fays 
was on the 28th of Nawember, 1776, the members of councilbeing - 
then chofen, and the legiflature actually afflembled, the fovereignty 
of the ftate was complete, arid allegiance followed by a neceifary 
confequence, without the intervention of any pofitive law. But 
the advocates for the prifoner again object, that the government can- 
not be faid to be eftablithed, until there is a meeting of all its parts, 
and that as the Executive Council never met till the 4th ef March, 
1777, the {tate was incapable of affording protection, and, therefore, 
was not entitled to allegiance, before that time. 

On this occafion, the fentiments of feveral eminent Civillians 
have been read to us; not as authorities binding upon our judg- 
ment, but as a means of information derived from the great learn- 
ing and abilities of the refpective writers, and, principally indeed, 
on account of the intrinfic weight of the reafons by which their 
doGtrines are fupported. Locke fays, that when the Executive is 
_ totally diffolved, there can be no treafon ; for laws are a mere nullity, 
unleis there is a power te execute them. But that is not the café 
at prefent in agitation; for before the meeting of Councilin March, 
1777, all its members were chofen, and the legiflature was com- 
pletely organized: fo that there did antecedently exift a power 
competent to redrefs grievances, to afford prote€tion, and, generally, 
to execute the laws; and allegiance being naturally due to fuch a 
power, we are of opinion, that from the moment it was created, the 
crime of High Yreafon might have been committed by any perfon, 
who was then a fubject of the Commonwealth. ‘The act of the 
11th ot February,t777 exprefsly authorjfes this opinion ; for, we find 
it there faid, “ That all and every perfon and perfons (except pri- 
« fonets at war) now inhabiting &c. within the limits of this ftate ; 
“ or that fhall voluntarily come into the fame hereafter to inhabit, 
&c. ds owe, and fhall pay allegiance, &c.’”’? This, therefore, contra- 
dicts the idea, fuggefted by the advocates for the prifoner, that alle- 
giance was not due till the meeting of the executive council on the 
4th of March enfuing ; and, although he cannotbe convicted upon 
that act, yet allegiance being due from the 28th of November, 1776, 
when, as' I have already obferved the legiflature was convened, 
and the members of council were appointed, treafon, which is 
hothing more than a criminal attempt to deftroy the exiftence 
ot the government, might certainly have been committed, before 
_the different qualities of the crime were defined, and its punifhment 
' declared by a pofitive law..1 Blackft. Com. 46. 

' Having thus difmified the preliminary queftion, whether the pri- 
foner’s defence would avail him upon anindictment for High Thea. 
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1781. fon, 1 thall proceed to enquire, if there are any circumftances that 
Ley take his cafe out of the general opinion exprefled by the court upon 


that point. ' 

The act for the revival of the laws, paffed the 28th of January, 
1777, was intended, I think, merely ta declare, that thofe laws, 
which were originally enaéted under the authority of George the 
Third, ceafed any longer to derive their virtue and validity from 
that fource. But there ts great inaccuracy in penning the aét; for, 
though it would feem, by the former part of the fecond fe€tion, to 
be the fenfe of the legiflature, that from the 14th of May 1776, to the 
roth of February, 1777,the operation of all the acts of affembly 
fhould be fufpended ; yet, in the clofe of the fame fe€tion, obedience 
to thofe aéts, to the common law, and to fo much of the flatutelaw of 


England, as have heretofore been in force in he ps is, with © 


fome exceptions in point of ftyle and form, exprefsly enjoined. We 
may, however, fairly infer from the general tenor of the aé, that 
thofe who framed it, thought the feparation from Great Britain 
worked a diifolution of all government, and that the force, not 
only of the aéts of Aflembly, but of the common law and ftatute 
law of England, was aCtually extinguifhed by that event. 

This, therefore, neceliarily leads to the confideration of a very 
important fubject. In civil wars,every man chules his party; but 
generally that fide which prevails, arroyates the right of treating 
thofe who are vanquifhed as rebels. . The cafes which have been 
produced upon the prefent controverfy, ae of an old government 


being difolved, and the people affembling, in order to form a new ~ 


one. When fuch inftances occur, the voice of the majority muft 
be conclufive, as to the adoption of the new fyf{tem ; but, all the 
writers agree, thatthe minority have, individually, an unreftrainable 
sight to remove with their property into another country; that a 
reafon:bie time for that purpofe ought to be allowed; and, 
yn fhort, that none are fubjeéts of the adopted government, who 
have not ireely aflented to it... What is a reafonable time for de- 
parture, may, perhaps, be properly left to the determination of a 
court and jury. But whether a man fhould be fuffered to joina 
party, Or nation, at open war with the country he leaves, is a quef- 
tion of fingular magnitude. The ground is hitherto untrodden, but 
there isiuch apparent injuftice in the thing itfelf, that I am inclined 
to think, it would amount to an act of treafon. Puffendorff. 639: 

This is not, however, the fituation of the prifoner. Pennfylva- 
nia, Was not a nation at war with another nation ; but a country ia 
a ftate of civil war; and there is no precedent in the books to 
fhew what might be done in that cafe; except indeed, where a 
prince has fubdued the people who took arms againft him, before 
they had formed a regular government, which is, likewife, inappli- 
cable here. ' 

but \this difficulty feems to vanifh by having recourfe to the opi- 
nion of the legiflature, in their a& of the 11th February, 17773 
jor, when defcribing from whom allegiance is due, they {peak only 
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ef perfons then inhabiting the ftate, or who fhould thereafter become 1781. 
jts inhabitants. Hence a defcrimination is evidently made between oe? 
thofe perfons, and fuch as had previoufly joined the enemy ;—mean- 
ing that this eleétion to adhere to the Britifh government, 
fhould not*expofe the party to any future punifhment. Itis true, 
that there are not any negative words to this effe&; but, taking 
the ad for the revival of the law alfo into confideration, we think 
the defire and intention of the legiflature fufficiently appears to have 
been, to allow a choice of his party to every man, until the rrth of 
February, 1777; and that no ac favouring of treafon, done before 
+ that period, fhould incur the penalties of the law. 
is conftruéction, it may be faid, is favorable to traitors, and 
tends to the prejudice of the Commonwealth. But we cannot -be 
influenced by obfervations of a political nature in the expofition of 
the law: it isour duty to feek for, and to declare, the true inten- 
tion of the Legiflature; the policy of that intention, it is their duty 
to confider. “The fentiments which I have now delivered, I always 
entertained. On the 13th of Augu/? 1779, the Executive Council had 
fixteen or feventeen perfons in their power, who, though not at- 
tainted, were in circumftances fimilar to the Prifoner’s. On that oe- 
y cafion I was confulted, and gaye the fame opinion; but with great 
at difidence, owing to the novelty of the queition. ‘Thofe perfons 
ig were, accordingly, treated as Prifoners of War. 
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But there is yet another important point to be examined in the 
at cafe before us. By ap aét, fubfequent to all thofe which have been 


w mentioned, it is declared, “ that all and every perfon and perfons 
ft “ being fubjefis or inhabitants of this fate, or thofe who have real 
1e « eftate in this Commonwealth, who now adhere to, and knowingly 
le « and willingly aid and affift the enemies of this State, or of the 
; “ United States of America, by having joined their armies within this 


State, or elfewhere,.or who hereafter fhall do the fame, and 
1 “ whom the Supreme Executive Council of this State, by their Pro- 
¢- “ clamations to be ifflued under the State feal, during the conti- 
a “ nuance of the war with the King of Great-Britain, fhall name 
3 “ and require to furrender themfelves, by a certain day therein so be 
-f- “ mentioned, to fome, or one, of the juttices of the fupreme 


ut * court, &c. and fhall not render themfelves accordingly é&c. fhall 
ed “ from and after the day to them to be prefixed by fuch proclama- 
9: * tion ftand and be attainted of high treafon to all intents and pur- 
a- “ pofes, &c.""—Under the-authority of this claufe, the Prifoner was 
ia duly required by proclamation to furrender himfelf; and, therefore, 
to his cafe feems to come properly within the ac, ; 
2a Generally {peaking, ex pof? facto laws are unjuft and improper ; 
“ but there may certainly be occ:‘ions, when they become acceilary 
ile 


for the fafety and prefervation of the Commonwealth; and_al- 
though no Legiflature had previoufly met, yet the ailembly that 


pi- peas this law, if they were impre:ied with the neceffity of the cafe, 
qs ad incontrovertibly a right to declare any perfon a traytor, who had 
aly gone over to the enemy, and ft.ll adhered to them. The validity 
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1781. and operation of the law, however, the prifoner is now precluded . 
4 from controverting, if, at any time before the date of the proclama- the 
tion, he wasa fubject of the State of Penn/ylvania. reg 

Here, then, the matter refts. Had, the iilue been in thé di/junciive, rep 

the prifoner would clearly have come within the defcription of an the 
inhabitant of Pennf{ylvania; but when the word /ubjec? is annexed, 7 

it means a fubjection to fome fovereign power, and is not barely tha 
connected with the idea of territory—it refers to one who owes obe- for 


dience to the laws, and is entitled to partake of the elections into 

















cor 

public office. On this point, therefore,. we mutt again advert to e 

the at of Ailembly, declaring what fhall be treafon, which has no wa 

retrofpect, and to the aét for the revival of the laws, which implies a fou 

79 gem of all the laws from the 14th of May 1776, to the r1thof fro 

Feb. 1777. If there were no laws to be obeyed during that period, Lh 

the prifoner could not be deeméda 22 of the State of Pennfyl- tin 

vania on the 26th day of December 1776. Whether the Legiflature nai 

meant to include this cafe we will not pofitively determine ;—it is.a ne! 

new one, and we ought to tread cautioufly and fecurely : But, at all fir 

events, itis better to err on the fide of mercy, than of {tri&t juftice, to 

The jury found a verdi&t of sot Guilty. ia 
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Respusica verfus Josnva BurrincTon. H 

B 

? I ‘HE Attorney General filed a fuggeftion, ftating, that Fobwe fr 

Buffington of the county of Chefler, yeoman, being a fubject, or fo 

inhabitant of the State, was by proclamation of the Supreme im 
Executive Council, dated the 2d ef O&ober 1780, required in pur- 

fuance ofthe attainder law, to furrender humfelf to a juftice ‘of fi 
the Supreme Court &c. on or before the 13th of November, 1780, 

to abide his legal trial for the treafons in thé proclamation men-. fe 


tioned, &c. That the faid Fofbua Buffington did not furrender him 
felf, &c. whereby he js attainted, &c. and he prays an award o He 
execution. : : é 
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F sfbua Buffington, the prifoner, pied, ore fenus, that he is mot 
the Fojhua Buffington, in the proclarhatién named, and was not 
reguired to furrender himfelf, &c.—On which the Attorney General 
replied, that the prifoner,at the bar is the fame Fo/bua Buffington.in 
the faid proclamation named; and thereupon iflue was jotned. 
The proclam:tion being produced on the trial, it “appeared, 
that Fi/oua Buffington, now, or late, of tre tnunfbip of Eaft Brads 


ford, yeoman, was therein required to furrender dinvelf, &c. ace 


cording tothe terms of the fuggettion. 

The evidence was this:—That onthe 16th of May 1780, a 
warrant iflued to apprehend Fo/bua Buffington ¢ that about three or 
four weeks before the date of the warrant, the prifoner had removed 
from Chefler County into the Delaware State , that he was born in 
Chefler County, and had refided there from the year 1776, to the 
time of his faid removal ; and that he was the only perfon of that 
name: inthe County. On the other hand, however, allthe wit- 
neifes agreed, that F:/oua. Buffington had never lived in Eaft Brad- 


ford, but always in Wet Bradford townthip, which ‘were diftin&® 


townfhips te every intent and purpofe. 
Lewis and Lugerfol, tor the defendant, contended that this va- 
riance between the proclamation, and the proof, was fatal to the 


proceedings; and cited 2 Haw. 186. /. 119. 120. tat. id. 189. ~ 


. 121. 

The. Attorney General infifted, however, that the only queftions 
to be determined, were, firf?, whcther the prifoner is the Fi/bya 
Buffington whom the Executive Council intended to call upon to 
furrender, &c ; and, fecondly, whether he is fo defcribed, that the 
defcriptign cannot apply to any other perfon ; atid he cited, Fof. 
79. 87. 3 Bac. 617. 107. 103. 

But, By THE Court-:—Although it may be allowed, that the 
legiflature is not bound tothe fame_ftrictnefs, that is,required in 
the detcriptions of all inditments ; yet, we are,inclined tothink, 
that the Executive Cotncil is fo bound. Even in the cafe ofa 
pardon, if the perfon intended to be benefitted were named of .a 
wrong townfhip, the effect of the pardon would be extremely 
doubtful. ‘ ' 

On the prefent occafion, though F/bua Buffington of Eaft 
Bradford was called upow to furrender himfelf; yet, Fcfbua Buf- 
fington of Weft Bradford certainly was not ; and there is ground 
for aprefumption, that the prifoner did not-think he was the\im- 
mediate obje& of the proclamation. 

The Court are, therefore, of opinion that the identity -is not 
fufficiently ‘e(tablifhed. . 

The jury found a verdi&, upon the iffue,’ in favor of ‘the ‘de- 
fendant ; and he was thereupon difcharged. =, : 

In Sepiember, 1782, however, he was “het fay the offencés al- 
jedged again{t him, and acquitted. But the Court ordered him to 
give fecurity to be of good behaxiour, and keep the peace, during 
the war with Greai-£8ritajn. M‘VEAUGRH 








€aszs ruled and adjudged in ghe 


M‘Veaucu verfus Goons. 


(on goods of Britifb manufaGure being imported inte 
the County of Philadelphia, contrary to the A& of Affembly, 
affed the roth of September 1778, they were attached, and this in- 
ormation filed againit them. The owners of the goods exhibited a 
claim, and the merits of the cafe were brought to trial, at an ad- 
journed court, on the roth of January 1782, when the following 
points of evidence were ruled. 

In fupport of the information one Scull was called as a witnefs, 
who, being examined on the vaire dire, faid that he affifted in making 
a feizure of the goods; and, in cafe they were condemned, but 
not otherwife, he expefled fome compenfation from Md‘Veaugh’s 
pencronty, although he had received no certain promife of that 

ind. 

Lewis, for the Claimants, contended againft the adiniffion of 
Scull’s teftimony ; and urged that if a man, who is not, in fa&, ine 
terefted, apprehends himfelf to be fo, he will naturally be biaifed 
in favor of that fide, on which he prefumes his intereft to lie; 
which is a fufficient caufe to difqualify himasa witnefs. Sce Stra, 
3129. 

Deesie for the informant, likened this to the cafe of an heir, 
who expedts to be benefitted by his Father’s eftate, yet as that really 
depends on the will and pleafure of the father, it is no ground to 

revent his being a witnefs. Scull has no certainty of reward ; 
= has not even a promife; and, whatever may be his expectations, 
the matter ftill depends entirely on the will and pleafure of the in- 
formant. 


But, By rue Court: It nearly concerns the adminiftra- 
tion of juftice, that witneffes fhould be tree from every kind of biafs. 
It is true, that Seull has no pofitive promife of a reward; but, we 
think, the expectation which he schagelatin in cafe the goods 
fhall be condemned, mutt create fuch an influence in his mind, as 
renders it improper for him to give teftimony on this occafion. 


Lewis offered in evidence a pafs from a juftice of New-Ferjey, 
permitting the ge in queltion to be conveyed thr that State. 
Sergeant objected, that the pafs of a juftice of New-Ferfey, could 
not be given in evidence to defeat an A&t of the Legiflature of Penn- 


fylvania. 


_ To this Lewis replied, that it was offzred merely te obviate any 
imputation of fraud in concealing it. 


But, By rue Coyrt it was declared, that the pafs was not ad- 
miflible as evidence. * 
P “ ’ » 
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Rapr verfus Le Bian et al. 


N an information for goods feized as Britifh goods, and im~. 
ported into the State of Penn/ylvasia, the following poinw 
were refulved: 
1(t. That the informer cannot be a witnefs. 
ad. That, although the informer releafes his right toa moiety of 
the goods, he cannot be a witnefs ; becaufe he is interefted in the 
event; he being liable to pay the colts of the claimants, in cafe a 
verdict is found for them. 
3d. That by the A& of Affembly, the judge who tries the caufe 
got being authorized to certify, fo as to exempt the informer from 
the payment of cofts to the claimants, he cannot certify. 
4th. That where the informer called a witnefs, who was con~ 
wradiGted by another witnefs of his own, he cannot call his fir 
witnefs to difprove what the fecond has faid. 
Lewis for the Claimants—JSlair for the Informer. 








April Term, 1782. 








M'Diru’s Leffee verfus M‘Drrx.* 


A DEED executed by two perféns, with one wax, and another 
ink feal, attefted by one witnefs only, and merely proved by 
ud before a juftice, without being recorded, was offered im evi~ 
nce. 
It was objected, that by the A& of Affembly, 1 St. Laws. 78.2 
Deed muft be executed before, and be proved by, two wi . 
and that even that kind of proof was not to be received, u the 
party was dead, osotherwile unable to appear and acknowledge the 


® This Cavfe was tried at Leneafer, N.P. on the 18th Bay 278x, before 
M’Kray,C. J Arica and Evans Fufices. 


execution 
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17§2. execution; which was not the cafe of the leffor of the Plaintif 
in when the deed was actually proved before the jultice. 
“——  Tothis it wis.anfwered, thatthe :Att-et- Aflembly only related 
to the proof which entitled a Deed to bé recorded, &c. that many 
Deeds might be given-in evidence, which were. not fo entitled; ag’ 
in the cafe of ajong poffeffion undcr an old Deed. Another ‘a 
declares‘that one, or more fubferibing withelles is fiifficient, 1 StL. 
520. and it iseftablifhed, that the atteftation of witneties is not of the 
eilence of the Deed. Before the Sfaf, of Frauds the neceffity “of 
fub{cribing witnefles to any inftrument, did not exift in Zagland ; 
and, there is no inftance in which the Legiflature of Penn—' 
fyivania has exprefsly called for the atteftation of twa withelles? 
but in that of the aflignment of a bond, 20 exc cceFi ore 


a will- 


By tHe Court:—The figning of a-Deed is now the material 
part of the execution; the feal has become'a mere form, and a 
written, or ink feal, as it is called, .is good.. Any. Deed undeg 
feal, when proved, is proper to be. given in evidence, 6° Mod, 
45. And, we-are.of opinion, that 2 Deed, the execution of which 
is [worn to by one witnefs before a mayiltrate, who certifies the 
fame, is within the rule. Befides, the laft A& of Ailembly cer- 
tainly allows the proof of one witnefs to be fufficient.* 


Ee — 
=: ae Rs 


Morris's Leffee verfus VANDEREN, 


r 


Medel eat points of evidence were determined in this caufe ; 
which was an Ejec?ment, brought for the recovery of a lot on 
the weft fide of Second ftreet, in Philadelphia. 

1ft. The Plaintiff, in order'to fhew that*the perfons under whom 
he‘claimed were original purchafers from William Penn, the propri- 
etary, offered in evidence a paper from the proprietary’s, (or rather 
furveyor general's ) office, containing the lift of names of fuch perfons as 
were original purchajersz and therein-were the names of .thoie from 
whom the plaintiff derived his title.” It was objected ‘to, becaule 
the deeds themfelves ought to be produced, as it did not appear that 
they had been deftroyed. But it was anfwered, that the lot in” 
queftion is appurtenant to a large tra¢t of land, and that, the deeds 
are in the poileffion of the owners of that large tract 5" for, onthe 
{ettlement of the province of Pennfylvunia, every one Who bou 
5000 acres of land in the country, was entitled to certain 16t3 with 
in the city, which became afterwards feparated, : 


And By tue Court :—The objection’ is over-ruled, 
paper allowed to be given in evidence.t © 


~ = 


and the 


* See poR Mamilten’s Leflec verfus Galloway. S. P. 
4 See ant. 20> Husf vertus Dippe~ 
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ad. The plaintiff produced the Propristary’s warrants to makepa 1782. 
furvey of the lands in queftion, for a perfon under whom he now 4 
claimed, without fhewing any actual furvey, but only @ paper in 
the nature of a certificate from a former furveyer. general, fiating that 
fuch furvey had been made. \t was oppoled, becaufe the prefent fur- 
veyor general (Lukens ) {wore that there was no fuch furvey in the 
office ; that furveys of other lots were wanting, and that this paper 
was ei a book in the office. as 

Tue Court ruled, that the paper fhould not be giventin evi- 
denice, being only the copy of a copy; but that the book from 
whichit was taken’ might be read to the jury: And it was faid by 
M’Kean C. 7. that the court has a difcretionary power to admit 
circumftantial evidence of the exiftence of ‘a record. Aleyn. 18 

3d. The plaintiff offered to prove that certain deeds, neceifary 
to make out his title, were in the hands of, and detained by, the 
heirs of one I/rael Pemberton, under whom the plaintiff infifted that 
the defendant was only a Leflee ; \and al{o to give in evidence fundry 
letters written by the faid Pemberton. It was objeéted, that the 
defendant is not to be affected by the condué of a third perfon. 
To which the plaintiff’s council anfwered, that they underteok to 
prove, that the defendant is no more than a Leffee trom the heirs 
of Pemberton; and the polleffion of the Leffee, is the poffeffion of 
the perfon entitled to the reverfion. But for the defendant it was 
ftill urged that his title is not to be made out by the plaintiff; that 
he refts upon his poileflion ; and that till the plaintiffcan make out 
a good title of his own, the defendant’s poffeffion is good againit 
him ; for the plaintiff muft recover upon the ftrength of his own, 
and not upon the weaknefs of the defendant's title. 

But by M’Kean, C. 7. The plaintiff does not mean to ‘ fhew 
the detendant’s title, but only his poffeffion,which is admitted by 
the record; if I/rael Pemberton was defendant, it would Be good 
evidence nent him, and, it the plantiff proves that ‘the detendant is 
in under //rael Pemberton, or his heirs, he may give the detention 
of the deeds in evidence, and alfo the letters, unlefs the ‘defendant 
fhews another title; 1 Ld. Ruym. 311. A bill of exceptions to this 
opinion was tendered and allowed ; but, I believe, it has never 
been profecuted. 

4th. The plaintiff proceeded to call a witnefs to prove that the 
defendant was only Leflee ; and it was fworn, that fince the com- 
mencement of the fuit (to wit, two days before the trial) the defen- 
dant told the witnefs, that he held under the heirs of - Pemberton. 
This teftimony was objected to, becaufe it is a general.principle, 
hot to receive evidence of any thing that happens after the fait. 
But it was anfwered, that this is only proof of am acknowledgment 
of a fat previous to the fuit. bi: . 

And by M’Kean C. 7. I recolle& one cafe in the books 
this point; and that is, That an acknowledgment of a debt after 
ae takes it out ef the ftatute of limitations. Let the witnefs pro- 


I sth. The 
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sth. The plaintiff produced the probate of a wiil, under the feal 
of the Prerogative Court of Canteréur y in England, to prove title to 
the lots ia qu«‘tion in thofe under whom he claimed; which probate 
was nit recurded in the office here. It was objeGted, that the probate of 
a will is no evidence as. to lands; but it was an{wered, that by an 
A& of Ailermb'y pafied in 1705,: it is: made evidence here; and 
THE Cour? allowed the probate to be read ; though excepted to, 
and admitted in the bill of exceptions. ~ 
6th. The plaintift produced-a-deed executed in England, and re. 
corded here ; which was read in evidence. 
7th. In order to prove fome;faéts, relative to the title of I/rael 
Pemberton, the plsinuid called one Hiljon, who objefted to being 
examined, alledging that what he knew of the matter, came to 
himin confidence. It appeared that. //rael Pemberton was, a mer- 
chant; that he took Wien into -his houfe when he was declining 
in bufineis ; that he did very little in trade afterwards; that /tl/on 
ufed tocopy deeds for Pemberton, and aficr fome time (having 
gained experience) to draw fuch deeds and writings as were necel- 
iary touching his eftates; that Wrijon lived in the houfe with Pem- 
bertcn, but sat he had leave to draw, and did draw deeds for other. 
people, Under thefe circumftances, his examination was objeGed 
to, becaufe, :t was faid, that,he was as much Pe crtake councjl, 
as any man could be. And Skin. 404. 3 Black. 370. Bull. Nifi Prius 
284—Giib. L. E. 148. 139- werescited. It. was ‘anfwered, that 
+ sljon was neither attorney, folicitor, or f{crivener, but only «ia 
the capacity. of aclerk to /emberton; that the reafon why the law 
wiil not allow a couneil, of attorney, to reveal his client's fecrets, 
is, becaufe a man is obliged to have recourfe to profeftional char 
racters.;in matters of) law ; and, therefore, the law proteéis the 
client againit chedanger, and the council or attosney againft the.im 
delicacy, ot a difclofure. Wéilfan’s evidence; . however, was di 
penfed with, on the plaintiff’s part ; not from an apprehenfion, that 
the point could not be fupported ; but, as it was fuid. by the coun. 
cil, under an impreflion of its great importance, and a with ‘to 
avoid drawing the court into a haity decifion; particularly as:it was 
found the evidence could be waved without, prejudice ta the caufey 
8th. In order to prove poileilion in one under whom. the:defen- 
dant claimed, the defendant ,offered to read a letter from Thomas 
Siory dated in 1745, although Stary himfelf was no way concerned 
in the title, to prove that he had the poffeffion for Ratcliff Meeting in 
London. . But this was ebje&ed to, and difallowed by the: court; ‘it 
being a particular faé, which ought to be proved by witnefles. on 
oath, records, &c. The defendant’s ona 4 cited, Omichund -verfus 
_Barker. 1 Atk. 21. Ld. Raym. 314, Ball. Nifi Prius:229.:290.— 
blackft. 308 —2 Wils. 273—3 Burr..1255. Gilbs. Lv Bs 102%. ad 
excepted to the opinion of ‘the. Court, which. was allowed: in the 
bill of exceptions. 
gth. A deed executed in England, and acknowledged here, thas 
mot recorded, was read in evidence. ¥; 
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It was faid in the courfe of this caufe, that no ac of parliament 1782. 
made in Enugland, previous to the fettlement of-the Province of CJ 
Pennfyluania, thall extend to the province, unlefs directed to be fo ex- 
sended either by acts of aifembly, adjudications of courts, or efta- 
blifhed ufage ; and, therefore, the ftatute 32. H. 8. e.g. againit 
embracery, does not extend here ; but the itatute of limitations 32. Hy 
8. 2. does. An act of aifembly 1 St. Laws, 88. proves'this doctrine. 

M‘Kean, C. 7. in his charge to the jury, laid down the fol- 
lowing politions : 
’ ‘The recital of one deed in another decd, is no evidence but 
againft the party claiming under it. Vaugh. 74. Grlb. L. E, 99. 

The ftatute of 32 H. 8. ¢. 9. againit embracery, does not make 
void the contrat; notwithitan?ing the cafes in 1 Hawk. 249. 
Carth.251. 2 Blac. 290; for thole cafes extend only to contracts 
where no penalties are infliéted. 

The ftatute of 32H. 8. ¢. 9. is not in force in Pennfylvania ; 
nor is the 21 Fac.1 c. 16; but the ftatute of limitations of 32 
H. 8.¢ 2. is in force.here.* This {tate hes had her govern- 
ment above a hundred years ; and the (tatute of embracery has never 
been extended either by law, or practice, during that period. I 
is the opinion of the court, however, that the comimon law of Eng- 
Jand has always been in force tn Pertnfylvania ; thatall ftatutes made 
in Great-Britain beford the fettlement of Pennf{ylvania, have no force 
here, unlefs they are convenient and adapted to the circumftances 
of the country; and that-all ftatutes made fince the fettlement of 
Peanfyivania, have no force here, unie/s the colonies are particularly 
named. ‘Lhe fpirit of the act of ailembly pailed in 1718 fupports 
the opinion of the court. 

The ftatute of limitations,.32 H7. 8. ¢ 2. has always: been 1¢ 
ceived in Pennfylvania, Fifty years poileflion has not been the 
rule; but it is agreeable to the practice that-tixty years poileffion 
fhould be a bar. 

An cjefment is almoft the only action for trying the:title to-lands 
in this ftate. 

The recitals, of, or, indeeds, with refpe& to a pedigree are evi- 
dence. - 

A baré perception of profits will not ouft a tenant in common 
and for the ftatute of limitations to operate as a bar, the poifeilion. 
mutt be adver/e. 

An interlineation, if made after the execution of a deed, ‘wilt 
avoid it, though in an immaterial point; nor is it to be prefumed 
to have been made before ; the sel deptiom is the contrary, unlefs 
etherwife proved. 


Vernicr for the plaintiff, as to one third of the lot in queftion, 
and for the defendant, as to the other-fuo thirds. : 


* See ant p. 15. Bhan of al. verlas Exe. . 
ra REsPUBLICA: 
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Resrusica verfus SHRYBER ef al. 


ORCIBLE ENTRY.—In this cafe it was refolved, on fe. 
lemn argument, that title could not be given in evidence 
by the defendant to prevent reftitution. 8 H. 6 ch, 9g. 1 Burns 
Fup. 411. fec. % 
And M‘Kean C, F. ruled that the wife of the profecutor might 
be examined as a witnefs to prove the force, but only the force; 
for, otherwife, the ftatutes might be eluded in fome cafes. 


The fame Caufe. 


EWIS moved in arreft of judgment, on two grounds: 1ft. For 
that the indi¢tment ftated, “ that the profecutor was feized in 
his demefne as of fee,” without faying when he was feized; fa 
that it might be he was feized at the time of the indiétment found, 
and not at the time of the forcible entry.--2d. For that the indi@- 
ment {tated “ that he was feized in his demefne as of fee,” and 
« his peaceable poffefion thereof as aforefaid continued until &c.” 
which is repugnant and inconfiftent, in as yauch as he could not be 
both feized and poffeffed at the fame time, es 


But THE Court over-ruled both objeftions: And M‘Keaw 
C. F. faid, that the words, “ his peaceable poffeflion thereof as afore. 
faid,”” were furplufage and ought to be rejected.* 


SHRIDER’s Leffee verfus NARGAN. 


‘FN this caufe, M‘Kean €. F, faid, that he had ruled it in a cafe 

at Lancafier, that the leffor of the plaintiff fhall not be obliged 

to fhew his title fursher back, than from the perfon who laft died 

feized, firft fhewing the eftate to be out of the Proprictarics, or the 
commonwealth. 

It was objected by Lewis and Clymer, that a therift’s deed of fale 
of lands, vnder a writ of venditioni exponas, not being: recorded in 
the Rolls Office, according to the A& of Ateanly of 1774, could 
not be read in evidence.—Sed xon allocaiur : Becaule it was acknowe 


@ See 3 Znf. 303. 
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ledgedin court, and the regiftring of it in the Prothonotary’s office 
{as is always done) is a futhcient recording within the act. 

Sergeant and Ingerfol oppofedthe reading a deed in evidence, upon 
this ground: that by the* aét of ailembly lait mentioned, all deeds 
not recorded in the Rolls Office, according to the particular dire€tions 
of that act, are declared void as again{t tubfequent purchafers, and 
therefore, though this deed was dated Jefare the theritf’s deed, under 
which the defendant claimed, yet as it was not recorded till after- 
wards, they infifted jt was void, and could be no evidence at all.— 
Sed non allocetur: And M‘Kean C, F.. faid, we cannot hinder 


1782. 


the reading of a deed under feal, but what ufe willbe made of it , 


js another thing: and he cited the cafe of Ford vu. Lord Grey 6, 
Mod. 44.+ ; 


Witcox etal. verfus Henry. 


os cafe was this :—In the clofe of the year 1777, one Stephaw” 
Backhoufe arrived at Philadelphia from Liverpool, the troops of 


the king of Gre: Britain being at that time in poileffion of the citys. > > 


Backhoufe brought with him a large and valuable cargo of falt, which.” 
he ftored in the warehoufe of one Pritchard, and atter a fhort fay 


in Philadelphia, he went to New-York, (then lixewife in the po 


fion of the Britifh troops) configning the falt to Mefirs, Fones, Batk= 


houfe, and Foulk, of Philadelphia, with dire@tionsthat they fhould 
fell it for him, ae the beft price they could get, but not under a dol- 
lar per bufhel. Backhoufe, ong of the confignees, was no relation 
whatever of Backhoufe the owner.—The confignees, accordingly, 
fold part of the falt to different perfons, and onthe 17th of June 
1778, they fold the remainder to Wilcox, the plaintiff. On the 
18th of June 1~78, (the day fucceeding the fale) the Briti/h troops 
evacuated Philadelphia. In Fanuary1779, it was feized for the com- 
monwealth as the property of the enemy. And ‘the queftion was, 
whether the falt was the property of Wilcox, the plaintiff; or be- 
came forfeited to the State of Pennfylvania, as being the property of 
a Britifh fubje&? 

It isto be obferved, that no money was paid by Wilcox to the 
confignees at the time of the fale, though the heyof the fore was deli- 
wered to him. ‘The price of the falt was to b¢ a dollar per buthel ; 
and the agreement, at the fale, was, that if the falt fhould be in the 
city when the American army entered it, then the money fhould be 
—_ for it within (I think) two or three months ; but that if the 
alt fhould be deftroyed or taken by the Britifh troops, in that event, 
the contract fhould be null and void. Thefe conditions were an- 


nexed to the agreement ficm a general appreheafion, that the Bri- 


* Seer St. L. 78. 520. 
¢ See am. p. 63. MM‘ Dili’s Leffee verfus MDa 
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tifh, on evacuating the city, would either deftzoy fuch flores as they . 
did not want, or take »with them thofe articles which they might 


ftand in need of. 
Thefe facts, likewife, appeared in evidence on the trial; that the 


confignees had been applied to by one of the plaintiifs Ave or fix , 


days before the evacuation, to purchafe the falt ; that ior three or 
four weeks before the evacuation, the Citizens of Philadelphia fuze 
pofed it was intended; that the whole of the Briti/> army did not 
tinally leave the city,till the. morning of the réth, though their 
fhipping, for a fortnight before, had been, from time to time, drop- 
ping down. the river ; that the. price of fait at that time was only 
three fhillings fer buthel ; and that the plaintiffs have fince, to wit, in 
Auguft 177%, paid the full value of the falt, at the rate of a dollar 
per buthel, to Faxes and Co. 

On behalf et the State of Pennfylvania three points were made : 
rft. ‘That the contract between Wilcox and ‘Fines and Co. was nota 
compleat one, inas much as no money was paid, nor any poifeffion 
delivered of the falt. If, therefore; it was not a compleat contract, 
the falt was the property of a Britifh fubje&t, and, confequently, 
forfeited to the ftate by the.rules of war, andthe law of nations.— 
ad. ‘That adinitting the contra& to be compleat, yet it was made 
to defraud the ftate of the forfeiture, and in contemplation of the 


jotended evacuation.—3d, That if it was incompleat, though to be 


made complcat by a fubfequent event (10 wit, the entry of the 
American army into the city, and the falt ftill remaining) yet the 
right of the itate to the falt attached, if not fooner, at lealt, as 
foon (to wit, when the American army entered) as the right of the 
plaintiffs ; and that, therefore, by the rules of law, the right of 
the ftate mutt be preferred to the private claim. 
itt. Point, To the firft point it was argued ;—that-all contracts 
fhould be mutual ; that each of the contracting parties fheuld have 
an equal remedy againft the other for the performance of the con- 
tract, or for damageson the non-performance of it; that, in this 
cafe, Backhqufe being an clien enemy, was entitled to no- action 
agzin{t the plaintiffs, but depended entirely on their liberality and 
honor for payment of the money, in cafe the falt fhould not be de- 
ftroyed or taken away by the Brits/b troops, 
it. Refp: pro: Quer:—At the end of the war Backhoufe will be 
entitied to his aGion againitthe plaintiffs for recovery of the money 
diie on the contract ; becaufe, shonigh all rights and credits beleng- 
ing to the fubjects of any power at war with another, are: during 
the war fufpended, as againit the fubjeéts of that power, with 
whom their fovereign is at: war, ftill on the reftoration of peace, 
thofe fights and credits are revived, and the fubje&ts of each na- 
tion, 2re@ in the {ame fituation with refpe@ to debts due to and from 
each other, as they were before the war. 
ad. Point..Tinis was argued on both fides, from the various cir- 
eumftances which appeared in the caufe ; the counfel for the ftate 
eontending, that the nature ef the tranfaction was evidently to Axe 
* 
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she ftate out of the forteiture, and the advocates for the plaintiffs 1782. 


ad. Point. Many cafes were cited, on behalf of the fate, to 
fhew the right of the itate, ought to be preferred ‘to that of am ins 
dividual, when they both accrue at one and the-fame time. 

3. Refp.. pro Quer. The contra was.compleaty’ thoug’ liable te 
be defeated by a iubfcquenr event ; and the delivery of the fal was 
alfa compleat by the delivery of -the key -of the {tore in‘which it 
was dzpoined. | The price-to-be paid, was, indeed, the objea’to 
pe aitzcted by the fubiequent event, and not -the falt’ itfelf.: The 
diitin‘tion between a condition: precedent, and a .condition fubfe- 
quent was taken to fhew, that the property being once’'vefted: in 
the bargainee, could not be taken out of him, by any condition to 
be periormed afterwards, which was impoffible, repugnant, or il- 
Jega! ; and it was urged, that although the sigh of the itate would 
have attached firit, if thé pliintiffs had not obtained a prior potfef- 
fion by the actual delivery of the falt; yet, that having a pollef- 
fion before the American army entered, and even before the evacu- 
ation of the Briti/b, nofuch right.could poflibly attach. 

The Cuier Justice delivered a chargé to the jury of the fol- - 
lowing purport. io 

M‘kKean, C. F. As the council or both fides have quoted many 
cafes, but have not appealed to the court for their opinion on the 
different points of law, the jury. muft take the. whole together, and 
form their own judzment upon the*fubject. 

When the Britifh army evacuated Philadelphia, there was a 
debate in Congre/s, whether all the property tound in the city, 
and belonging to the king of Great Britain, er any of his fub- 
jets, flrould appertain ‘to, the -United- States; of to the State of 
Pennfylvania only. It was at length agreed, however, that all pub- 
lic property, fuch as cannon, artillery, &c. fhould belong to the 
United States, and the private property of individuals, fhould belong 
to the: State of Pennfylvenia: TO a 

An alien enemy has no right of aQion whatever‘ during the-var.; 
but by the law: of nations, ‘confirmed by ‘univerfal ufage,’atiothe 
end of the war, all the right’ and :credits;'whieh the: fubjeQis'ot 
either power had againft the other, are revived § for,-during-the 
War, they are not extinguifhed, but merely:fufpended: -I yalfe, 
a conquered country is ceded, the old pofleffors ‘aré entitledto'their-  - 
eftates ; and when any. country is conquered, ‘the poffeffors: ‘are’ not 
deprived of their eftates, but only change their mafters. This‘is 
clearly the cafe between two independent powers; but, how will . 
the cafe be’ between this country and Great Britain at the clofe of 
the war? Why, had we been conquered, our lives and all our pro- 
perty would have been the forfeit; but even as the-bufinefs now 
itands, the fubje&ts of Great Britain may, perhaps, claim a revi- 
val of the debts due to them from the Citizens of America, whilft 
we, by their acts of parliament, are debarred of the like privilege. 

itis hard that the people of America fhould, during the war, re- 
ceive 
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| 4782. ceive continental money for fpecie, and, at the end of it, be de. 

lime prived of the debts due to them from abroad, whil{t they are oblig- ~ § ~ 
ed to pay the debts due from them to Briish fubjects. Unley 
fome care is taken, this may be the cafe . 1 would hope, therefore, 
that the affemblies of the different ftates will think {erioully of it, 
and, with a view it may be attended to, I have given this hint 
upon the prefent public occafion. 

With refpe& to the cafe before the court, the Cuizr Justice 
feemed ftrongly with the plaintiffs, and the jury founda verdi& 
for them accordingly. 

Lewis and Wilfon for the plaintiffs—Bradford and Ingerfol for the 
defendant. 
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Kennepy verfus Fury. | T 


fone 
CONVEYANCE was made to A. in truft for B. and B, The 


brought an ejeétment on his own demife. Blair contended oe 
that the demife ought to have been laid in the name of A. in-as- the - 
much as the legal eftate was in him. 7 


But by ATLEE Fopics, (M‘Kean C. 7. being abfent) the demife | 
by B. is well enough. We have no Court of Equity here; and, o 
-therefore, unlefs the cefiui que truff could bring an ¢jec?ment in his 
-own name, he would be without remedy, in the cafe of an obftinate 


truftee. ' 
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Over and TERMINER, &c. 
at Philadelphia: 


September Seffions, 1783. 











Respuziica verfus Mesca et al, 


| Rey was an indiétmetit againft four Italians for the murder 
of Captain Pickles; and, upon the arraignment of the pri- 
foners, the Court affigned Ingerfol and Swift as counfel for them. 
Thefe gentlemen then challenged the array, and moved for an 
award of a tales de medietate lingua; but the Attorney General con- 
troverted the propriety of the motion, and it was twice argued, on 
the 25th and 29th of September. 

The counfel for the prifoners urged, that the Stat. of Edw. 3. 
¢. 13. was a beneficial law, encouraging foreigners to. come into 
the country; that, in practice, it had been extended to Penn/yl- 
vania before the revolution, and found policy juftified its continu- 
ance. In the courfe of their argument the following authorities 
were cited: 1 Pen. Laws 89. 28. Edw. 3. ¢ 13. 4 Bl. Com. 352. 
2H. H. P.C. 271. 272. Dyer 304. Chart. of Ch. 2. to Penn. 
2 Wils. 75. Salk. 411. 

To prove the practice, Thomas Clifford, upon his folemn 2irma- 
tion, tiated, that in February 1764, a burglary was committed in 
his dwelling houfe in Philadelphia ; that one Brinkloe, being ap- 
prehended upon fufpicion, accufed William Frederick Ottenreed ; 
whereupon they were both imprifoned and tried; and to the beft of 
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the witneffes recolleCtion, Ossenreed was allowed to have a moiety 
of foreigners on his jury. 

The Astorney General obferved, that the queftion turned upon this 
point—how far the Engli/b>ttatutes were extended to Pennfylvania ? 
and by what authority they could be extended, whether exclufively 
by an act of the Legiflature, or, likewife, by the adjudications of 
the fupreme court #}—The fentiments of the foreign jurilts feemed, 
he faid, to be crude and undigefted upon this fubject; but certain 


principles, which had obtained the authority of a general affent, _ 


might ferve as a directory to form an accurate judgment. He then 
adverted to feveral aéts of parliament which did not extend, as the 
act of limitations, Fac. 2. the 28 H. 8. refpecting Pirates, &c; 
and urged, that, by the royal charter, the common law, and ftatute 
law, relating to felonies were extended; but that ftatutes merely 
relating to the mode of trial did not extend; on which account, 
laws were paifed in that refpedt, foon after the fettlement of the 
rovince, 

With refpe& to the ftatute immediately in queftion, he con- 
tended, that it had never been éxtended by the legiflature, becaufe 
it was thought unneceiflary, and might often be greatly inconvenient ; 
for in every cafe where foreigners were tried, the humane provi- 
fion of our laws, which allows them counfel, would then be defeated, 
A trial per medietatem lingue was never granted to Indians, or Ne- 
groes; noris it, indeed, pretended to have taken place in any more 
than once inftance ; and that too, refts entirely on the recolle&ion 
of a fingle witnefs. 

The Attorney General cited 2 Hawk. 420. Tri. per Pais 247. 
Dyer 357. a. Cro. E. 869. Smith's Hift. of New-York 24. 243, 
2 Pen. Laws. 2.1 Pen. Laws in App. 318. Votes of Aff. Vol. 1. p. 6, 
53- 106. id. in App. 11. 2 Pen, Laws 88. 114. Vites of Aff. Vel. 2. 
p- 22. 243. 234. Robina. view State of Europe 295- 

The Carer Justice delivered the opjnion of the court as fol- 
lows. 

M‘Kean, C. ¥. The point before the court has been well ar- 
gued; and, ona full confideration of the fubjet, we now find little 
difficulty in pronouncing our decifion. The firft legiflature under 
the Cimmonwealth, has clearly fixed the rule, refpecting the exten- 
fion of Brityh {tatutes, by enacting, that “ fuch of the flatutes as 
** Lave been in farce in the late province of Pennfylvania, thould re- 
** main in force, till altered by the Legiflature:” And it appears 
in evidence, that the 28. Edw. 3. ¢ 13. has been in force in the late 
province, fince a trial per medietatem lingue was allowed, in the cafe 
ot a burglary committed by one Oftenreed, in the manfion houfe of 
Mr. Clifford. 

Whether it was intended by the a&, to which I have referred, 
to include only fuch ftatutes as were in force, by an expre/s extenfion 

the Legiflature; or to comprehend, likewife, fuch ftatutes, as 
vad been extended by the judgment of the jupreme curt, or received 

re in ufage, feems to be, in fome degrce, uncertain. We 
know 
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know, however, that many ftatutes for near a century, have been 
pracitjed under in the laté province, which were never adopted by 
the Legiflature; and that they might be admitted Jy ufage, and fo 
become in force, was the opinion of the Briti/b parliament, declared 
in a {tatute pafled in the year 1754, enabling legatees to be wit- 
neifes to wills and teftaments. if, therefore, the ftatute in quef- 
tion has been, by any means, Jegallyin force; a neceffity is, feeming- 
ly, impofed*upon us, to grant the challenge to the array, which 
has been made on the behalf of the prifoners. 

But if this was a new cafe, the judgment of the court wuuld be 
different ; for, the reafons which gave rife to the 28 Edw. 3. do 
not apply to the prefent government, nor to the general circum- 
ftances of the country. Prifoners have here a right to the teltimony 
of their witnefles upon oath, and'to the afliftance of counfel, as well 


in matters of faé?, as of Jaw; which was not the cafe in England in , 


the year 1353, when that ftatute was enacted. We do not think, 
indeed, that granting a medietas lingue, will, at all, contribute to 
the advancement of juftice; and we know it is a privilege which 
the Citizens of Pennfylvania canfiot reciprocally enjoy, as, at this 
day, there are no juries in any part of Lurope, except in the &r'- 
tifb dominions. 

On the ground, however, of the precedent which has. been 
fhewn, we hold ourfelves bound, on this occafion, to allow the 
Challenge, and to grant atrial per medictatem lingua. 
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M‘Carty verfus Nixon et al. 


& Wate: action was commenced returnable to the enfuing term, 
and ‘now, Auguft 6th, previous to the return of the writ, the 
plaintiff moves for a ipecial court, under the new aét, for granting 
fpecial courts fo plaintiffs—Lewis and Ingerfel for the plaintiff— 
Wilfon and Wiicoeks for the défendant. ©“ —~ — 
HE Court denied the motion, the defendant not being in court, 
nor the action depending for this purpofe, till bail filed, or an ap-, 
memenne eupee fi Ses SF a ek ore r 
' Ingerfol in arguing on the expreffion in the laft a&t, “ aGtion de- 
nding,” ‘took this diftin&tion—Where the original writ is pur- 
chafed out of Chancery, the fuit cannot be faid- to be depending 
until the return ; becaufe the writ gives the jurifdiGtion, and before 
the return, the court does not know the caufe.—This is the cafe 
in 


* As the following cafe mzy give fome fetisfa@tioe ts our fitter fates, 1 hope 
the infertion of it here, will not be deemed an imiproper deviation from my in- 
tention, to confine the reports of decifions’in the Common Pleas, to thofe which 
have occurred fince the appoimtnmient of Mr. Profident Suirpen :—particularly, as 
J have reafon to believe, that the principle of this adjudication, met with the ap- 
probation of all the judges of the Supreme Court. °° . 

‘Common Pleas, Philadelphia County. 
September Term, 1781. 
Simon Nathan ver/us the Commonwealth of Virginia. 

A foreign attachment was iffued againft the comprionwealth of Virginia, at the 
fait of Simon Nathan: and a quantity of closthing, imported from rime be- 
onging 


Ca) 
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1784. in the Common Pieas in England—But where the original writ 
L.—— iflues out of the court, returnable into the fame court, as was the 
cafe 


longing to that ftate, was attached in Philadelphia. The delegates in Congrefs 
from Virginia, conceiving this a violation of the laws of nations, applicd to the 
fupreme executive council of Penntylvania, by whom the fheriff was ordered te 
give up the goods. 

The council for the plaintiff, finding that the theriff fuppreffied the wr't, ond 
made no return of his proceedings, obtained, September 20, 1781, a rule that 
the theriff fhould return the writ, unlefs cavfe wus thewn. 

They contended that the therift w:s a minifterial officer; that he could nor dif. 
pute the authority of the court out of which the writ iflues, but was bound to ex. 
ecute and return it at his own peril. 6 Co. 54+ , 

That thoie cafes in England, where the theriff was not compelled to returg 
writs iflued agaioft ambafladors or their retinue, depended upon the ftat. 7 Ann, 
c. 12. which did not extend to this ftate . 

The Attorney General, on the part of the fheriff, and by direCtion of the fupreme 
executive council, fhewed caufe, and prayed that the rule might be difcharged. 

He premifed, that though ‘the feveral ftates, which form our federal republic, 
had, by the confederation, ceded many of the prerogatives of fovércignty to the 
United States, yet thefe voluntary engagements did nog injure their independence 
on each other; but that each was a fovercign, ** with every power, jurifdiction, 
and right, not exprefsly given up.” 

He then laid down two pofitions. Fir: that every kind of procefs, iffued 
againft a fovereign, is a violation of the laws of nations; and is in itfelf null and 
void. Secondly: that a fheriff cannet be compelle.! to ferve or return a void writ, 

I. The fir point he endeavoured to prove, by confidering, firft, the nature of fo 
vereigoty : and, fecondly ,the rules of law, relative to procefs iffued againft ame 
bafladers, the reprefentatives of fovereigns. 

He faid, that all fovereigns are ina ftate of equality and independence, exempt 
from each other's jurifdiction, and accountable to no power on earth, unlcfs with 
their-own confent. 

That fovereigns, with regard to each other, were always confidered at indivi 
éuals in a Mate of nature, where all enjoy the fame prerogatives, where there 
could be no fubordination to a fupteme authority, nor any judge to define their 
rights, or redrefs their wrengs. 

That all jurifdi@ion implies fuperiority over the party, and autherity in the 
judge to execute his decrees: but there could be no fuperiority, where there was 
a perfe& equality—ne authority, where there was an entire independence. 

That the king of England, as fovereign of the nation, is faid to be independent 
of all, and fubje& to no one but God: and his crown is ftiled imperial, on pur. 
pefe to affert that he owes no kind of fubjeftion to avy potentate on earth. Ne 
compulfory action can be brought againft him, even in his own courts. 

That a fovereign, when in a forcign country, is always confidered by civil'zed 
nations, as exempt from its jurifdiction, privileged from arrefts, and not fubjed 
to its laws. 

Hence this inference was drawn, that the court having no jurifdiion over Vite 
ginia, all its procefs againft that fate, muft be coram non judice, and confequently 
void. 1 Fatt. p. 2. 133. 2. Matt. 158 1 Blackf#. 141. 5 Bac. 450. 

It was then obferved, that there being no inftance in our law boeks, of any pro- 
eefs againft a fovereign, it was proper to confieer the rules of law relative to pro- 
eefs againft their reprefentatives. 

The ftatute of Ann was read, with the hiftory ef the outrage that gave birth te 
it ; which a& declares that ail-procefs againft the perfon, or goods, or domeftics 
of an ambaflador fhal] be.null and void, and all concerned in iffuing or ferving it, 
fhould be punifhed as infra@ors of the laws of nations. 

That this ftatute was.not introdu@ory- of any-rule, but barely declaratory of the 
laws of nations. That there was nothingnew init, except the claufe prefcribing 
a fummary mode of punifhment. That it was a part ef the common jaw of the 
Jand before, and confequently extended to Pennfylvania. 4 Blachf. 67. 3 Burts 
1480. 4.Burr- 2016. 
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cafe in the ftar-chamber, and is the cafe in this court, there it is 
lis peadens from the purchafe of the writ—To this purpofe he 
cited 


Hence it was concluded, that if procefs againft an ambaflador be null and void, 
a fortiori, fhall it be void if iffued againf a fovercign. 

That the tree reafon of the minifter’s exemption from precefs is the indepen- 
dence and fovercignty of the perfon he reprefeats. And although by engaging 
jn trade, he may fo far diveit himfelf of his public charadter, as to fubje& theie 

ds to atrachment, yer in every cafe where he reprefents his mater, his pro- 
perty is facred. But a fovereign cannot fabject himfelf by implication: he muit 
do it exprefsly. ; 

That though the goods of a fovereign, as well as of an individual, might be 
Jiable for freight, or duties, or fubje& to forfeiture ; yet in thofe cafes, there was 
alien on the goods, they were anfwerable, and the precefs was ia rem: in this 
cafe, it was in perfonam ; and the goods were attached merely tocompel the party's 
appearance to anfwer the plaintiff’s demand. And no fovereign would iubmit to 
the indignity of doing this. 

Hence it was inferred that the writ was a mere nullity. 

Ii. Upon the fecond point, authorities were read to explain the cafe produced by 
the plaintiff’s council, and to fhew a diflinction betweea an erroncous and a void 
writ. "hat the theriff was bound to execute and retura the writ, al:hough erro- 
neous, if the court had jurifdi@ion. But when the court had no jurifdiGion, the 
writ was void, and the fheriff was a trefpaffer if he dared to obey it; a void au- 
thority being the fame as none. That in England, the theriffs were never obliged 
to return a writ, if upon thowing caufe, it appeared that the defendant was a 
public minifter, or one of his domeftics. 5 Bac. 431. Salk. 700. 2 Barnes. 1 Wils. 20. 

‘That fupprefling the writ was not making the fheriff judge, becaufe he was 
obliged to ailign a reafon for fo doing : and on the legality of that reafon the court 
was now to determine. 

He added, that if the theriff had attached the goods, he was liable to punifh- 
ment, andto compel him to return his proceedings, was to oblige him to put his 
offence upon record, and to furnifh teftimony again himfelf. 

He finally obferved, that the writ was void, or it was not. If void, the fheriff 
necd pay no attention to it: if not veid, he was obliged to execute it at all events; 
and if fo, thefe inconveniencies would follow. That aay difaffeted perfon, who 
happened to be a creditor of the United States, might injure our public defence, 
and retard er ruin the operations ef a campaign; that he might iffue an attach- 
ment againft the canuon of General Wafhington, or feize the public money de- 
figned for the payment of his army. That the ftates united or feveral, would never 
fubmit to put 1m fpecial bail (which muft be done to prevent judgment) and to an- 
fwer before the tribunal of a fifter ftate. . 

That the plaintiff was under no peculiar inconvenience. Every creditor of this 
ftate or of the United States lay under the fame. [f his demand was juft, Vir- 
ginia would, upon application, do what was right; if net, and flagrant injuftice 
was done him, he might (if a fubjet of this ftate, and entitled to its protection) 
complain to the executive power of Pennfylvania. 

He concluded with obferving on the importance of fupprefling fuch meafures as 
the prefent, at their fir appearance, and of preferving the rights of fovereign 
flates inviolate—and prayed that the rule might be difcharged. 

The counfe} for the plaintiff infifted, that though Virginia wasa figvereign ftate,- 
yet this ought not te exempt her property in every cafe from the laws and jurif- 
diXion of another ftate. That fovereignty fhould never be made a plea in bar of . 
juftice : and that the true idea of prerogative, was the power of doing good, and 
not, as it had fometimes been expreffed, ‘* the divine right of doing iil.” 

That every perfon, and all property within this ftate, was fubje& to its jurif- 
didion, by fo being within it, except a fovereign power, and the reprefentative 
of a fovercign power, with his domeftics and cffe@s, which hz holds as reprefco- 
tative. 

Phat if an ambaffador engages in trade, his property fo engaged is liable ta at- 
tachment, Yur B. IV f&. 114. and if a fovercign gate turns megghant, and 
draws or accepts bills of exchange, its property ought in like mannefto be fyi}: ct 
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cited 15 Vin. Abi. 127. pl. 3 §. 6.8. Cro. Eliz. 675. 5 Rep. 47.6. 
48, a.1 Vern. 318.-3 Black. Comm. 316. See1o Vin. Abr. 498. pl. 9. 
HunrTeER’s 


to the law merchant, and enfwerable in the ftate where it happens to be imported. 

That fovereignty is better reprefénted by perfuns than things 4 and as any or al} 
the citizens of Virginia would be amenable to the furifdiction of this fate, if they 
were to come within its bounds, fo there is no reafon why property brought here 
fheuld not be attached as well as the citizen arrefted. 

That one fovereign may Jay duties upon the goods of another: aed this appears 
te have been the fenfe of Congrefs, by their exprefsly ftipulating in the articles of 
confederation, that no daties fhould be laid by one ftate, on the property of another, 

That the goods, which were attached, were certainly liable for their freight : 
fo if they had been imported contrary to Jaw, they were fubjeé to forfeiture: pros 
eefs againft them might iffue out of this court, and jurifdiStion over them be ex~ 
ercifed, the fovereignty of Virginia notwithftanding. 

That if a veffel belonging to Virginia, fhould be taken, as prize retaken, and 
libelled here, Virginia muft fubmiit her claim to the decifion of the admiralty of 
Pennfylvania, and could not claim an exemption, on sccount of her fovereiguty. 

That afovereign ftate may wave its rights—and by the very aét of importing 
merchandize, it fubjedts itfelf to the jurifdidtion of the country. 

That all property in this fate is under the protection of the government, and 
therefore fhould be anfwerable in its turn, and amenable to its laws. 

That the Ratute of Ann, though declaratory, is only declaratory of the ideas 
which that parliament entertained of the laws of nations. Thefe were often cr- 
roneous, and could not be binding on as. 

That whatever might be the cafe with regard to foreign minifters, by the arti- 
cles of confederation, the delegates from Virgima were privileged only iu their 
perfons, and not in their goods: and as they reprefent the flate, it was to be pre- 
fumed, they enjoy every exemption that their fovereign expected or claimed. 

They faid, that whether Virginia was fubject to, or exempt from, the jurif- 
diction of this ftate, in the prefent inffance, was not the poiut now in queition : 
it was euly, whether the theriff fhould or fhould not obey the command of the court, 

That by the writ, he was dire@ted to return it to the court, and he was not to 
withhold the procefs in contempt of this order, and to ftiffe the proceedings im 
their birth. 

That the theriff was to act under the judgment of the court, and if he had any 
doubt about the validity of the writ, he ought to return ic. Them the court 
might, if caufe was thewn, quafh it as illegal. 

That his not veing obliged to return procefs againft ambaffadors was owing to 
the ftatuts of Ann: and this exemption was fingular, and not to be extended here. 

That though a writ might be void, where the court had no juridi@ion of the 
eaufe, or iffued a writ, which they had ne authority to iffue; yet the caufe here 
was trefpafs upon the cafe, of which the court may hold plea, and the procefs was 
a foreign attachment, which they certainly had aothority to iffue. 

That co fuffer the theriff to fupprefs writs at pleafure, was eftablifing a dan- 
gerous precedent, which in fature would be greatly abufed. 

That the queftions upon which this caufe depended, were important, and de- 
ferved the fullett confideration: and that an appeal from one tribumal to another, 
was the right the fecurity of the fubje&. But if the writ was now to be 
fuvprefled, therp Could be no record to be removed, and the plaintiff was left 
without reme 

They finally obferved, that this mode of applying to a court of judicature, te. 
decide on the juftice of the plaintiff's demand, was every way preferable to that 
propofed by the attorney general, of fending him to complain to the executive 
power, who could give him no redrefs, but by appealing to arms, and involving 
the ftate in a war. 

They therefore praycd, that tke rule might be made abfolute. 

Tue Court held the matte~ fome days under advifemeat—and at their next 
meering, THe ParsipenT delivered it as the judgment of the court « 

“Phat the rule made upon the fheriff, to return the writ iffued againf the 
‘ omaioa iad of Virginia, at the {wit ef Simon Nathan, fhould be difcharged.”” 
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Hunter’s Leffee verfus Kennepy. 


N motion to put of the trial of this caufe, Sergeant tendered 
the a‘fidavit of Fsbn Adams (who called himfelf the landlord 
of the defendant, and declared himfelf interefted in the iuit) to 
rove the abfence of a material witnefs. 
Lewis and Coxe objected, for the plaintiff, that the affidavit fhould 
be made by the defendant himfelf. 


But THE Court received the affidavit, and ordered the trial off. 


Rivers verfus WALKER. 


T was ruled in this caufe, that notice of the time and place of 

the meeting of referrees, mut be ferved on the party him- 
feif, and not on his attorney; unlefs it be otherwife fpecifed in 
the rule of referrence. 

For a contrary practice, the report, in the prefent inftance, was 
fet afide, on motion of Lew’s, in behalf of the defendant, op- 
poled by Ingerfol, for the plaintiff. 


. 


CARLISLE ef ux. verfus CUNNINGHAM. 


EVY obtained a rule to fhew caufe, why a houfe which had 
been delivered to the plaintiifs on a liberari factas, that iffued 

‘jn this caufe, thould not now be furrendered to the vendee of the 
defendant, upon his bringing into court, the principal, intereft, 
and colts. ’ 
Un the gth of Auguft, Lewis and Sergeant thewed caufe, and the 
rule was difcharged; THe Court being unwilling ,to go into the : 
matter in a fummary mode, upon mere motion, @nd expreffing 
their diflike of the ampliare jurifdictionem. ‘The principal queftion 
was, therefore, left undetermined. * 4 Maa 
' L Leis 


® This motion was made when houfe rent was rifing very rapidly, and the de> 
fendant’s houf:, in the prefent inftance, was extended at a very moderate valua- 
tion : the refidue of the term was, therefore, a great obje@ to both parties. f 
have not heard, however, of any other atrempt being made by the defendant 5 
but, I think, the Court recommended the Venire Facias ad computandum, which jif- 
iues in Zaglsad, where tenant by Biegit holds over, after being fatisfied forgixdt 
and coits, é 
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Leis verfus BOLTON. 


MOTION was made, the roth of Nvember, on the part of the 

deiend.nt, to fet alide the return of the jury of inquiry, on 
affidavit of irregular proceedings; and the Court granted a rule, 
to thew caufe &c. 


And how two of the jurors attended and depofed, that Leid’s” 


book, fupported by his own oath, had been admitted as evidence 
ot the delivery of a quantity of leather by Leib, to the order of 
Bolton, in part difcharge of an agreement between them. But 
being - afked, whether they founded their inqueft in any degree 
upon that evidence, they faid it was founded upon that, and con. 
current teftimony. 

In fupport of the motion it was contended, that, though the 
admiffion of books in the manner above ftated, had becn cuftom- 
ary ; yet that the cuitom ought mot to be carried farther than to 
prove work done, or wares delivered ; that the purpofe for which 
they had been introduced, on the prefent occafion, arofe upon a 
collateral point, to eftablifh a fett off in diminution of the da. 
mages, and that it was, theretore, irregular to admit them. With re- 
fpect to the concurrent teftimony mentioned by the jurors, it wag 
faid, that as neither the nature, or effe€& of it, appeared to the 
Court, it might have been even more improper than the allow. 
ance of the books as evidence; but that, in all events, the inqueft 
ought to be fet afide, as what did appear, thews it to have been 
taifed fo {ar upon an erroneous foundation. 


But, By tHE Court: We will not fet afide the verdidts of ju. 
rics of inquiry ; nor the reports of referrees, upon frivolous grounds, 
Nor, will we examine into the efteét of any particular piece of evi- 
dence upon the minds of the jury; for, unlefs it appears, that there 


was no proper evidence before them, we mult prefume that they 


had fufhicient grounds for their inquelt. 
‘ ; The Rule difcharged. 


Sergeant for the plaintif—Lewis and Levy for the defendant. 
See Cajes Temp. Hard. 381. 
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HAGNER verfus MusGROVE. 


; 

the HE plaintiff having had a verdift in the abfcence of the de- 
on fendant, and having agreed to withdraw it, and fubmit to a 
ule. referrence, three perfons, nominated by the Court, accordingly 
_- met. . Upon entering into the cafe, the parties, whu were prefent, 
18's began a wart altercation, which proving troubleiome to the ree 
— ferrees, they ordered the difputants to withdraw, ard called the 


witnelles one aiter another, examining them feparately out of the 
But hearing of both plainuft and defendant, and finally scpurted in fae 
ree your of the former. . 


on- Thefe facts being eftablithed, the report was. fet afide, on mio- 
won ot the defendant’s counfel. 

the Levy for the plaintiffi—Lewis for the defendant. 

7m 

a to 

my Snowpen -Affignee verfus Hawiine. 

da- 

| Te Soh i 

be N an aétion of debt upon a bond, judgment being obtained, and . 

the execution iffued, Wi/cocks. nvoved to itay proceedings upon this 

OW- round ; that, though the bond was dated im ‘une, the contidera- 

weft on, for which. it- was given, arofé befare the’ 1/t of March 17815 

been and, therefore, He contended, that-his client! was’ within the ptos 


tection of the A@.of Affembly, pailed the. 27th of Decembar 17844 
which entitles a defendant to a ftay of execution, for a certain 


F ju time, upon tendering the intereft and colts to the fheriif. 

nds. Bradford, for the plaintiff, was prepared with an affidavit to con- 
eVie trovert the facts advanced in fupport of the mottons but he» forborg 
here reading it, and infifted ‘that the Court-could:not traveb into a confi- 


they deration of the tranfaCtiors for which the bond was given. 


_ By tHe Court:—It would occafion Wifinite trouble and con- . 
fufion were the defendant’s doétrine to be admitted, and itis im- 
vollible to fay where the mifchief would end. It is true, that be- 

dant. fore a jury, proof may be made of the confiderition, and of the 

time of delivering a bond; but this A& of Ailembly which, in par- 

ticular cafes, grants a delay of execution tothe defendant, upon the 

tender of the intereft and cofts, mwit, furely, at the fame time, re- 

cognize the written inftrumeat as conclufive evidence of the con- 

tract; and we cap enquire no farther. - 

Wileock: took nothing by his motion. 


ER 
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HE Honorable Tuomas M‘Kean, E/quire, 
D. L. L. was re-appointed Curer Justics 
of the Supreme Court, on the egth day of 


Fuly 1784. 









The Honorable Witt1amM-Aucustus ATLEE, 
Efquire, was re-appointed a Jupce of the Su- 
PREME Court, on the gth day of Augu/t 1784. I 


The Honorable Jacoz Rusu, Efquire, was apy pr 
pointed a Jupeer of the Supreme Court, on 
the 15th day of February 1784; in the room of 
the Honorable Joun Evans, E/quire, deceated. 
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SUPREME Court of Pennfylvania. 


September Term, 1784, 











Ropman ¢ét al. Ex. verfus Hoops’s Ex. 


N this caufe, the defendant's offered in evidence an entry made 
in the books of the teftator,of money paid in difcharge ot a 
promiffory note. This was acknowledged to be the origna entry 
- there was no proof by whom it was made, or, whether the 
perfon who made it was dead, or alive. 


By tHe Court, Let it be read to the jury ; not as evidence. 
that the defendant has paid the note, but merely that fuch an entry 
‘was made nineteen years ago, of the payment of a note of twenty- 
three years ftanding; and to fupport the general prefumption of 
payment after fuch a length of time. Nor is this to be drawn into 
precedent ; for our allowance of the evidence is founded on the 


' particular circumftances of this cafe. 


To prove another point in the fame caufe, a book was offered, 
in the form of a ledger, containing, in fome inftances, referrences 
to a wafte-book.— Notwithftanding this, it was infifted, on the one 
hand, to be an original, and not a tranfcript; but denied on the 
other; and the perfon, who, it was faid, could prove it, was in- 
capable of attending on account of ficknefs, 


Tue Court ordered the book to be read; leaving it to the jury 
to determine, on the face of it, whether it was an original or a 
tranfcript ; and dire&ting them in the latter cafe, to pay no regard 
to it. 


RESPUBLICA 


1784. 
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Respusiica verfus Doan. 


i DOAN, being attainted of a robbery in the county 
d of Bucks, by procefs ot Outiawry, he was brought before the 
Court on the 24th day of September 1784; and, after hearing his 
Counfel upon feveral exceptions to the outlawry, (which were ail 
over-rule!) execution was: awarded againit him on the oth day 
of OGeber. “Vhe following correfpondence then took place “be- 
tween the Honorable the Supreme Executive Council, and the judges; 
in the courfe of which feyeral important points of law were itated 
and confidcred.* 


Onthe 22d of November 1784, the Prefident and Supreme Ex- 
ecutive Council addreiled the tollowing letier to the Judges. 


Gentlemen, 

Wa have perufed, and attentively confidered, the tranftript of 
the record tran{mitted by you, of the attainder of Aarsn Doan; and 
as. it appears tous, a cafe of a novel and extraordinary nature, 
which, being once eftablifhed as’ a ptecedent; may greatly affe@ 
the lives, liberties, and fortunes, of the Freemen of this Comrion- 
wealth, we cannot, confiftently with our ideas of duty, iffie q 
warrant ‘tor his execution; until the doubts and difficultiés that’ pres 
fent themfelves to our view, are removed. i 

Te take away the life of a. man without a fair and open trial, 
upon an implication of guilt, has ever’ been régarded as {6 dan- 
gerous a practice, that the law requires all the proceedings in fuch 
a mode of putting to death, to be “ exceedingly nice and circum- 
ftantial” as Blackfone fays, and-“ any fingle minute point omitted,’ 
or mifconduéted, renders the whole outlawry illegal, and it may bel 
réverfed ; upon which reverfal the party accufed is admitted to plead 
to, and defend himfelf againft the indi€{ment.” 4. Blackfime 315.) 

This liberality of fpirit feems to have advanced with the im- 
provemest of the human mind, and of thofe laws, from which 
our own arecompofed : For, by the ftatute of 4 5 W.&F M.c. 22% 
wifely and benevolently reciting, that, “ it is: agreeable to juftice, 
that proceedings in out-lawries in criminal cafes, fhould be as pub- 
lic-and notorious, as in civil caufes, becaufe the confequences to 
perfons out-lawed in criminal cafes, are more facal and dangerous’ 
to them, and their pofterities, than in any other caufes;” it was 
enaGed, that, “ upon iiluing an exigenf in a criminal cafe, there 

fhould 


* As the opinions given, upon thi- eccafion, have governed feveral_ fubfeqvent . 


cafes; 1 am perfuaded, it will not be thought improper te infert them here, 
though they do oot come within th- ftri@ idea of judicial decifions. 
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SuPREME Court of Penn{ylvanta. $ 


thould iffue a proclamation, according to the form of the ftatute 1784 


made in the one and thirtieth year of Queen Elizabeth” &c. And 


"the firft mentioned ftatute was made perpetual by the 7 7 8 WH 3 


z. 30. 

I: is our defire to regulate our condu& by the jult maxims, and 
generous principles, that have been eltablifhed, for keeping under 
proper directions, and re(training within proper limitations, this 
menacing part of jurisprudence: 

We hail, therefore, be obliged, if you will be pleafed to take 
the queftions now propofed into your confideration, and to favor 
us with your anfwers. 

Firft.—Whether the proceedings in this cafe are founded on 
common law, the A& for the advancement of juitice, or on any 
other, and what acts of Ailembly, or of Parliament? 

Second —Whether there have been any, and what modern in- 
ftances in England, prior to our Declaration of Independence, of 
perfons being executed upon outlawry dy judicial proceedings alone? 

Third.—Whether there has ever been any, and what inftance in 
Pennfy/vania, of a perfon being executed upon outlawry by judicial 
proceedings alone ? 

Fourth.—Is fuch a mode of attainder compz-tible with the letter 
and {pirit of the Conititution of this State, which eftablifhes, with 
fuch (trong fan@ions, the right of trial by jury ?—See fe&tion the 
ninth of the Declaration of rights——fe@ion the twenty-fifth of 
the Frame of government, &c. 

Fifth_—What authorities and precedents are confidered as moft 
applicable to the prefent cafe ? : 

Sixth.—If this outlawry is principally founded on the aé& for the 
advancement of juftice, do not thefe words, “ attainted of thecrime 
whereof he is fo indited or appealed as aforefaid, and from that 
time fhall forfeit and lofe all his lands and tenements, goods and 
chattels ;” imply by force of the copulative, “ and,” that this for- 
feiture was the penalty defigned to be incurred by fuch an ontlawry, 
and may not the word “ execution” in the following part of t 
claufe, as it is conneéted with the word “ trial,” be reafonably ap- 

lied to the other criminals there mentioned, fo as to render it con- 
fiftent with the preceding penal expreflions? And is not this con- 
ftrution, in favor of life, ftrengthened by the improbability, that 
the legiflature of Pennfylvania intended to make the law in this cafe 
more fanguinary here, than the law of England at that period, 
which, it is apprehended, required one or more writs of capias—an 
exigent—five exaclions—at five different county courts—a proclama- 
tion at the door of a place for divine worfhip, &c. beforean outlawry 
could be incurred, Tremaine’s P. C. 281. &c.—Statutes before mea- 
tioned— Hale— Hawkins—Bacon—Black/ftone. ° 

.. Seventh.—As the perfon was brought into the Supreme Court by 
Habeas Corpus, ought not judgment to heave been expre/sly pronounced, 
as the reafon affigned ot judgment not being pronounced “‘ afrefh,” 
in Rateliffe’s cafe, whe was brought into the King’s Beach by fi. 
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beas Corpus is, ** it having been pronounced before :’’ And ih the 
cafes ot Stafford, Bariflead, Okey, and Corbet, who were attainted 
by act of parliament, (cafes nearly refembling this) “ the Chief 
Juftice pronounced the u/ual judgment as in cafes of high treafon.” 
Fofler 44. 

Tight. 16 all the proceedings in the prefent cafe are as rigidly 
exact as the law requires, in this uncommon mode of taking away 
life, ought Council to form a new kind of warrant for execution, 
thereby ordering, that on a certain day the offender be hanged -by 
the neck till he be dead, or order in the warrant, that on a certain 
day execution be done upon the offender, leaving the fheriff to 
decide what is the punifhment by law to be infli€ted ? 

It would be agreeable to us, if you, gentlemen, would alfo be 
pleafed to confider, wheth:r the outlawry in the prefent cafe, may 
not be legally reverfed, and the offender brought fo a trial, for 
thefe defects in the, proceedings. 

Firft.—By the a for the advancement of juftice it is dire&ted, 
“ that the capias thall be returnable before the juftices of that court, 
where fuch party fhall be indiéted or appealed, at the Supreme 
or Provinciai Court next after the taking of fuch indi€tment or ap- 
peal ;”’ and that the party fhall be called on by proclamation “ to 
appear before the fatd juftices at the faid Supreme Court ;” and it is 
fet forth in the indi&tment in the prefent cafe, thar it was taken at 
“ a Court of Oyer and Terminer and general Gaol Delivery ;” but, the 
capias in the prefent cafe directs the party to be called on by procla 
mation, to “ appear before the jujtices of the Supreme Court.” *Tis 
true, the fame perfons are juftices of both courts ; but, the title of 
“ that court where the party hall be indiéted,” expcelsly required by 
the act, is omitted. 

Second.—It is not returned by the fheriff, that the party was 
called on by proclamation, “ to anfwer #2 t/e Commonwealth,” as 
by. the act aforefaid, and by the capias is directed. 

Third.—It is notfet forth that the capias was “ delivered to the 
fheriff three montis before the return thereof,’’ as the fame a& re- 
quires: Nor does the ther.ffeven return, that he made the procla- 
mations dy virtue of the faid capias. 

The proclam:tions might be made without the writ; and 
though it may be inferred, that they were not, ought inferences 
againft the accufed to be admitted in a cafe fo highly penol ? 

Fourth —Is not the form ot the proclam.tion preferibed by the 
a&t aforefaid, and ought it not to have been {triétly purfued ? and 
does not the firft line of that form require the proclamation tox 
begin with a fetting forth of the indi&tment? 

Fifth —Owught it not to appear, when, and how, the party was 
“ for the caufe aforefaid BEFORE committed to the cultody of the 
theriff of the City and County of Philaaelphia,” or at leaft, that it 
was fubfequent to the proclamations in Bucks County ? 

Sixth—The a&t beforementioned, and the capias, order the fhe- 
riff to “ make proclamation im every Court of Quarter eaten: &e. 
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but the fheriff returns that he ‘‘.caw/fed public prédlamation to 
be made af two feveral courts of quarter feilions,” &c,... Tite word 
« gf” is uncertain. So is the word “ public.” . Neither of them is 
ufed in the a&. The requiring “ the /heriff to -make'the prociama- 
tions,” appears to have been intended to oblige his attendance in 

rfon at fo folemn a tranfadtion, leading to fuch fatal confequences. 
it is not returned, that he was prefent. As to the other, words, pro- 
clamations might be in fome fenfe faid to be * public,” and “ at. 
the courts,” and yet not “ in the courts.” Where life:depends on 

roclamations, it feems fcarcely poflible to adhere with too-fcrupu- 
~~ an exactnefs to inpenvens politively dire&ted by law, for 
giving them their deftructive efficacy. 

Seventh.—It does not appear by the return whe was called on by 

rociamation to appear. 

The offender has reprefented to us by petition, that, at the time, 
when the outlawry was fued forth againft him, he was in New- 
York, then in the poffeffion of the Britith army. What regard 
ought to be had to that circumftance, you, gentlemen, can de- 
termine. : 

I am with Refped, 
Gentlemen, 
Your mott obedient 
And very humble Servant, 


John Dickinfon. 


To thefe enquiries the following anfwers were returned, addreffed 


to his Excellency the Prefident in Council} on the 15th of Fa- 
nuary 1785. 






Sir, 
We had the honor of receiving on the agth of November \att, 
the letter from your Excellency, and the Honorable The Supreme 
Executive Council, dated the 22d of the fame’month, refpecting 
the cafe of Aaren Doan, who ftands attainted of a robbery in the 
county of Bucks, by Outlawry, and againft. whom execution has 
been awarded. In this letter the council exprefs difficulties with 
regard to their ifluing the warrant for his execution, and have de- 
fired the opinion of the judges on nine feveral queftions. Before 
we gave our anfwers to thefe que(tions, it was expected that all the 
judges might confult together, in court wpon them ; but, as we 
now defpair of this for fome months, we fhall offer what'we think 
sar be material on the occafion without further delay. 
revioully to the giving our anfwers, we beg leave*to obferve, 
that the judges do not hold themfclves bound to affign any reafons 
for their judgments ; and when they do give reafons, it is always in 
pudlic.* This is mentioned, that the prefent proceeding may not 
be drawn into a precedent. ' 





* Kel. 54. 
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We would next obferve generally, that an outlawry or felony, is 
conviftion and attainder of the offence charged: in the indi&ment, 
and has been as long in ufe as the Jaw itfeli. The intention of it 
was tocompel all men to fubmit to the laws cf their country, and 
to prevent their efcaping juftice, by flying, and ftaying away, until 
all the witneffes are dead. It is a very important part of the cri- 
minal law ; and we do not find an occafion, where any queftion of 
law, upon a writ of error to reverfe an outlawry in a criminal cafe, 
ever underwent a fericus litigation, before that ot ohn Wilkes, 
Efquire, in t770.* 

If there be any thing waves in taking away the life of a man 
upon cn attainder by a judicial outlawry, it belongs to the legiflature 
to alter the law in this particular; the judges cannot doit. But 
council can intespcfe their mercy. 

In our anfwers, we fhall refer to the queftions, in the order they 


ere placed in your Excellency’s letter, without in‘erting them 
here 


Anfwers to the Queftions. 


Firf. The proceedings in this cafe ate founded on the Aé& of | 
Affembly, intitled, “ An 2& for the’advancement of juftice, and 
mv re certain adminiftration thereof.” 

Second. Our law books do not inform us, except very rarely, of 
the executions of capital offenders ; they are gencrally to be found 
in the hiftories of the times, or in the pericdical publications ; and, 
therefore, we cannot mention with certainty any modern inftances 
in England, prior to our Declaration of Independence, of perfons 
being executed upon outlawry Ay judicial proceedings alone ; but Lord 
Chief Juttice Mansfeld, in Wilkes’s cate, expreifes himfelf thus: 
“ Flight, 1m criminal cafes, is itfelf a crime. If an innocent man 
“ flies for treafon or felony, he forfeits all his goods and chattels. 

Outlawry, in a capital cale, is as a convidiiontor the crime: And 
many men, who never were tried, Lave been executed upon the out- 
lawry.”” 4 Burrow. 2549. ; 
Third. We do not know of any inftance in Pennfylwania, of a 
oer being executed upon outlawry by judictal proceedings alone: 

ut acertain David Dawjon was executed, fince the Declaration 
of Independence, in coniequence of an attainder by virtue of a 
proclamation of the Supreme Executive Council, and judicial pro- 
ceedings thereupon. In that cafe, the Court awarded execution, by 
pronouncing the ufual /entence of death ; no judgment having been 
given before. 

Fourth. We conceive, fuch a mode of attainder compatible with 
the letter and {pirit of the Conftitution of this State, and that it is 
no infringement of the right of. trial by jury; for, that the party 
had not that trial, was owiug to himfelt ; he was’ not deprived of 
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the right. As well, indeed, might an offender, who confeffed the fa@ 


in court, by pleading guilty to the indi&tment, after fentence, com- 


lain that he had not a trial by jury. By refufingto take his trial, 
fe tacitly feems to have admitted himfelf guilty. 2 Hawkins fe, 
170 Chap. 23. fec. 53. 2 Hale 208. , 

Fifth. We conceive, all the authorities and precedents of out- 
Jawries in capital cafes at common law in England, as applicable to 
the prefent cafe ; there being no difference, but in the form and 
masner of proceeding to the outlawry, which is made by the be- 
fore-mentioned Act of Allembly. 

In particular we would refer council to 4 Burr. 2527 and to 2577, 
where almoft all the authorities are colleéted together and fully 
confidered. 

Sixth. In the A& for the advancement of juftic@, &c. fec. 17. the 
Legillature have declared, * that the party indicted of a capital of- 
fence, not yielding his body to the fherift at the return of the capras, 
fhall be, by the Trltices of the Supreme Court, pronounced out- 
- jawed, and attainted of the crime whereof he is fo indiéted. And 
from that time fhall forfeit all his lands and tenements, goods and 
chattles: which pr dag ger after debts paid, thall go, one half 
to the Governor for the time being, &c and for d-traying the 
charges of profecution, trial and execution of fuch criminals.” Had 
the claufe ceafed at the end of the words “ attainted ot the crime 
whereof he is fo indiG@ed,” no doubt remains with us, but that the 
party was liable to fuffer all the pains of death prefcribed by law 
for the offence fpecified in the indictment ; and the words follow- 
ing, fo far from altering this conftruction, in our opinion, thew, 
by the moft neceflary, evident, and {trong implication, that the 
party was liable alfo to be executed ; for the expences of the execu- 
tion are to be defrayed out of his forfeited eftate.—We therefore 
have no doubt, that 4aion Doan, befides the forfeiture of his 
eftate, has forfeited his life. 

Seventh. We conceive, that, where a perfon is attainted by an 
A& of Parliament or Aifembly, and is brought betore the court, 
and execution awarded, the practice m/f generally has been to do 
fo, by pronouncing the ey fentence ; and the reafon given for 
it, is, becaufe no judicial fentence had been pronounced before ; 
but in cafe of an outlawry by judicial proceedings only, no expre/s 
fentence is given upon the party’s being brought before the court, 
but merely an award on the roll, thut the sheriff do execution at his 
peril, or execution awarded by the court ; becaufe a judgment had been 
ws before. Judgments in criminal eafes are divided into two 

inds—1. By exprefs fentence to the punifhment proper for the 
crime. 2. Judgments without any /uch fentence. Ot the latter 
there are two kinds, 1. Outlawry. 2. Abjuration. Judgment of 
outlawiy in England is given by th Cironer, and-is in thete words, 
* Therefore the faid A. B. by the judgment of the Coroner vi 
our Lord the King of the county aforcfaid is outlawed,” The 
party is thereby as much attainted, and {hail forfeit and loofe as 
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much, as if fentence had been given againft him upon a verdict of 
confeffion. Finch of Law, 467. 3 Inf. 52. 212. Cro, Coro. 260. Se, 
Aud after fuch ‘outiawry, if the party. is brought before the court 
of Aing’s Bench, “ execution fhall be awarded againft him, but ne 
** fentence pronounced, becaufe the outlawry is a yudgment, and no 
««' man fhall havetwo judgments for one oftence.”* 2 Hawk. chap. 48. 
fec. 23. fo. 447» and thecales there cited, But in the prefent cafe, 
the judgment was pronounced before by this fame Supreme Court, that 
Aarcn Doan is outlawed and attainted of the crime whereof ke is indi€ted, 
and we do not think, that it would have been formal to have given 
a fecond exprefs judgment. This matter was mentioned, and well 
cuntidered by the judges, at the time they awarded execution in 
the prefent cafe of Aarcn Doan. 
Lighth. “Lhe judgment againft 4aren Doan is, that he is outlawed 
avd aliainted of the crime whereof he is indiéted—TVhe record thews 
that he was indicied of a robbery ; in which cafe, the exprefs, judg. 
ment is, ‘ that he fhall be taken back to the place from whence he 
came, and from thence to the place of execution, and there be 
h. ged by the neck until he is dead.” ‘The judgment of . outlawry 
i piies ail this, We therefore think, that a warrant for the execu» 
tion may properly iflue, giving thefe fpecial dirc€tions to: the fheriff, 
We tnd, thatexecutions have been commanded to be done by the 
Court witheut writ, fometimes by writ and that the King in Eng- 
lana bas, by {peciel warrants, frequently remitted: part of the pu- 
niil nent and direéted the reft, and changed hanging for. behead- 
ing, though fome. have doubted of his authority to do fo,-in the 
Javccs inft.nce. 2 Hawk. chap. ¢1. fee. 4. §. fo. 463. Finch of law, 
478. 3 Micd. 42. Cro. Fac. 496. - 2" 4 
Ninth. We do not think, that the Outlawry, in thesprefent cafe 
can, at this {tage of the bufinefs, be legally reverfed. “The feveral 
critical and verbal. objections, now ftated by Council, as well as 
moft of thofe preceding were made at the bar, in » behalf of the 
prifoner, by his counfel learned in the law, anfwered by the profe- 
cutor for the Commonwealth, and. over-ruled by the Court, upon 
full difcuffion and mature confideration. “The Court cannot make 
errors, nor reverfe for errors which do mot exif?, or which they can- 
not fee: “They mutt be fatisfied, that there are errors. There may, 
perhaps, be fome. {mall miftakes in the tranfcript of the record by 
the Prothonotary, as we have not feen it, but there is no: error in 
the record itfelt, that we have’ been able to difcover: There has 
never been a queftion ferioufly litigated.in Wefminfler-Hall upon a 
writ of error to reverfe an Ouélawry;in.a capital cafe. ‘Such a writ 
‘was never granted, but from juftices where: there really was etror, 
or from favor, where the King waswillng the Outlawry fhould be 
reverfed: They are grantable merely ex gratia Regis, and when 
granted, there never was any oppofition made, and the Courts re- 
verfed them vpon flight and trivial objections, which could not 
have prevailed, if oppofed, or the precedent had been of any con- 
fequence, which could not be, as the King had the power to reef 
the 
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the writ. All was by confent of the King, andthe reverfaltook 1734. 


place, though there was really ng error at all. 

It is as much a breach of duty, to reverfe a good, as it would be 
to affirm a bad outlawry. The mifchief goes farther than an un- 
righteous fentence in the particular cafe; for, to reverfe without 
an error, is to abolifh that part ofthe law. Ue 

Your Excellency further informs us, that the offender has al- 
Jedged in.-his petition to Council, that he was im the city Ney 

Bt 4 


. York at the time the outlawry was fued forth againft him. 


{wer to this, we can only fay with certainty, that if he had put any 
material fact in ifiye, it would have been tried. 

Upon the whole, three indictments for robbery have been found 
againit him in Bucks county , by the. examinations ot fle Vickers, 
Solomon Vickers, ‘John Tomiinfon, lfrael Doan, Jofeph Doan, &c. he 
was a principal in’ thern, and eight or nine others in that county, 
and the counties of Philadelphia, Chefier and. Lancafier; he has bees 
duly outlawed for one of them, and execution legally awarded, a+ 
eording to our judgments, © ; th 

We have thehonor'to'be, with the greateft refpeet, ? 
Sir, ' —~ 
YourExéellency’s and the Cotncil’s, 
‘''Moft obedient humble Servants, 


) Thomas M* Kean. ' 
. George Bryan. Facob Rufh. 


Hami.ton's Leffee verfus GALLOWAY. 


A DEED proved by the affidavit of one of the witneffes before 


a Juitice of the Court of Common Pleas, but not recorded, was 
offered in evidence. © 
__It was objedted, however, that this atteftation.is no proof of the 
deed at common law, unlefs it be an ancient deed, and. poffeffion is 
‘proved to have gone along with it ; for, the wituefs ought to appear 
in Court.—Nor is it admiffible under the 44 of Affembly, for that 
exprefsly requires it to be recorded, 


Yeates an{wered, that the point had already been ruled in MDill, 


verfus M‘Dill.* 


And, By tHe Court: The deed may be read in evidence ; 
for, the recording does not contribute to the proof of the deed, 
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which is eftablifhed by the oath before the juftice ; the orem 
only gives the deed a fpecial operation by the exprefs provifions 
the A& of Affembly.* 


Burke's Leffee verfus Ryan. 


Wee the trial of this caufe, in deducing the 
plaintiffs’ title, a fheriff’s deed was produced, but no part of 
the record recited therein. 

Sergeant contended, that if the title was fet forth, it was necef- 

fary to prove every part of it, that between the parties, the Fi. fa, 
and Vend. Exp. may only be fhewn-; but that againft a ftranger, the 
Tg verdict, and judgment, ought to be produced. Gilb. L. 
of E. 9. 10. 
T Oak ueftion from the oppofite counfel, Sergeant admitted that 
in New-Yerfey, it was not the practice to produce more than the 
fheriff’s deed ; but infifted that, of late, it had -been frequently re- 
quired, and that in ftritnefs, it was indifpenGbly neceilary. 


But, sy THE Court:—As the poffeffion has gone more than 
twenty years along with the deed, it is unneceffary, in this cafe, to 
require farther proof. And the Cuter Justice added, that with. 
in his knowledge, it had not been cuftomary, in any cafe, to pro- 
duce the record. 


Lewis and Mifflin for the plaintiff.—Sergeant for the defendant. 


Hicut verfus Witson. 


6 ke was a feigned iffue to try the validity of 2 will, againft 
the probate of which, a caveat had been entered in the Re- 
gifter’s Office. The plea was infanity in the teftator ; and evidence 
was given of habitual drunkennefs, old age, weaknefs of, body, 
fhortnefs of memory, anda few incoherent expreflions, The jury 
however, in a very fhort time, gave a verdi& for the plaintiff jn the 
iffue, who was the devifee in the will, 

The Cuigr Justice, in his charge to the jury, informed them, 
ft. That it was not neceflary thata will, devin real eftate in 
this Commonwealth, thould be fealed. 2d. Nor that all the fub- 
{cribing witnefles fhould prove the execution. 3d. Nor that the 
proof of the will fhould be made by thofe who fubfcribed as_wit- 
nefles. 4th. Nor that the will fhould be fubfcribed by the wit- 
neiles.t 

Hicu 


* This eaufe was tried at Carlife N.P. om the agth of May 1784, before 
M‘Kran, C. J. Arcee and Rosn, Fufices, 
¢ See pof. Lewis Appellaat werfus"Asris Appellee. 
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Tatsor quit tam, &c. verfus The COMMANDERS 
and Owners of three Brigs.* 


lowing cafe:—Silas Talbot, commander of the armed floop 
Argo, belonging to, and in the fervice of thefe States, duly com- 
miilioned, failed from New-London, in the State of Conneticut, the 
twenty-ninth of Augu/?, 1779, on acruife. On the fixth of Sep- 
tember, after an engagement of three hours, he took as prize upon 
the High Seas, an armed Letter of Marque veflel, called the Bet/ey, 
of two hundred tons burthen, with a valuable cargo, belonging to 
fubje&ts of Great-Britain, not being inhabitants of Bermuda, and 
bound for New-York, then in poffeflion of the Briti/h naval and land 
forces. He took the commander and eleven of the people out of 
the prize, leaving three in her, and put on board a Prize-mafter 
and eleven other hands, with inftructions to proceed to New-Loncon. 
The firing was heard, and the engagement for more than an hour 
feen by perfons on board three Letter of Marque Brigs that had 
lately failed trom Philadelphia. During the engagement the Bet/ey 
was perceived from the three Brigs, bearing towards them. Her 
furrender was alfo feen from on board them. The prize-mafter in 
obedience to his inftruétions, proceeded on his voyage in company 
with the Argo for New-London. Some time afvex the three Brigs 

were 


* For the decree in the Acmiralty in this cafe, and the evidence upon which it 
was principally founded, I beg leave to refer the Reader to a {mall volume of Re- 
ports of Cafes in the Admiralty of Pennfyloania, publithed by the Honorable 
Francis Hopkinfon, Efquire, the Judge of that Court ; and printed by Dob/on in 7°2i- 
ladelpbia. \n this book will, likewife, be found’ feveral important dccifions upon 
q" tieos of My pothecation, 
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\ - 
were difcerned from on board the Bet/ey. Towards evening they 
chafed the Argo and Betfey. The next day, early in the morning, 
the prize being in tow ot the Argo, the three Brigs were feen from 
on board the Prize -and the Argo, chafing them. ‘The Brigs ap. 
proached faft under Brith colours. Captain Talbot ar it ime 
practicable for the prize to efcapé, with a trumpet hailed ‘her, dj- 
recting the prize-mafter to throw off the rope, and lye too with the. 
= until the three Brigs fhould come up with her, adding, that 

e with the Argo would run a little to leeward and lye too alfo— 
end that if the brigs fhould prove to be American, the prize-mafter 
fhould endeavour to obtain permiflion for the prize to come down 
by herfelf and inform him of the brigs being fricnds. In a thor 
time the brigscame up, and /rom one or two of them under Britifh 
colours, the Bet/ey was fired at twice, fhe then bearing Briti/b cos 
lours reverfed, according to the cultom of prizes, and being in the 
latitude of 39 degrees 4 minutes, and the longitude of 71 degrees 
24 minutes. When firft hailed, the people on board the Bet/ey an- 
{wered, fhe was from Montferrat. Perfons from two of the bri 
one ot which had fired at the Bet/ey, boarded her. Among thefe 
was W. D. from the ‘Jaft mentioned brig. ‘Fhe commander 
this brig was informed by the prize-mafter on beard the Besjey, that 
fhe was a prize to the Argo, commanded by ‘Captain Talbot; that 
the veffel then in fight was the Argo; that he was put on board the 
Betfey as prize maiter by Captain Talbot; he thewed him his 
written initructions as. fuch.; but, faid the Betfey had been taken 
ahree days before. W. D. from on board the Betfey told the faid 
commander, that the prize-maiter denied having feen’the brigs the 
day betore, or that fhe was then captured ; but from every circum 
fiance, and from the report of one of her Lygl:/h failors, he was 
convinced, fhe was the fame vellel feen engiged the day before, 
On board the brig, to the commander of which this information 
was given, were a boatfwain and fail-maker, who had been taken 
by Captain Ya/bot about ten days before in-a veflel from Londen, 
and fent by him prifoners to Philadelphia, and thipped there.. One 
of the perfons put into the Bet/ey by Captain Ze/b:t, knowing them, 
mentioned this fact in converfation on board the faid brig, to 
W.D. The perfon thus put on board by Captain Talbst alfo faid, 
that the Bet/ey had been taken three days before. The papers on 
board the Betfey were examined by W. D. in behalf of the three 
brigs, and the number ot names fpecified in the Englifh papers, wab | 
found to correfpond with the number of perfons then on board. 
Froin thefe papers it appeared, that fhe was a Britifb vellei bound 
trom Maontferrat to New-York. W. D. made feveral other exam 
nations on board the Beifey on behalf of the three brigs, and im 
the courfe of them was informed by a feaman who belonged to her 
while poffeifed by the Britifh, that the was taken the day before. 
This Liloe alfo faid, the failed from Adsatferrat. Before W. D. 
left Philadelphia, he had hex: in the coffee-houfe there, a fewdays . 
sefore he failed, that the Argo a New-LEngiand privateer had taken 

the 
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fie Dbht Gutter, fitted: ottt full of men of wat’s mien. While 1784. 
ghefe examinations were made, the two other brigs chafed WW >— > 
the Argo, under all fail, — which Captain Taibo, contlvdi 
they mult-have been Briti/) cruifers, made fail before’ the wind, 
and foon left them. The commanders of the three brigs took the 
ize-mai fter dnd hands out: of the Betfey, who were carried to 
pain, except one or two of the lea(t confiderable, and alfo took 
out of Ker two cannon, friall arms, powder, ball, two coils’ of 
gordage, and fom: other articles. They then put-aperfon on'board 
fier as prize-maiter, and men from each of the brigs, with written 
Orders, dated the 7th of September 1779, and figned by thent all, 
direGting him to’ “ take charge of her as prize’ to the brigs Achille, 
Patty and Hibernia’> carry her into’ Delaware; Chefapeat, Ezz-Har- 
pour or Bo/ton', but to’ get her if poffible into Delaware, fe apeak, 
or Egg-Harbour, for tear of the {loop Arzi’s falling in with her, 
fegzing him'to ftand to’the fouthward that night, and ftrive hard 
for Philadelphia.’ “Fhiefe’ orders were figned on board: the brig, 
@iecommander of which-had dire&ted the examfinations before men- 
tioned on board'the Betfey. Fhe Bet/ey failed’ off clofe by the wind 
tothe fouthward, was afterwards retrken, carried into New-York, 
ghd reftored to the former owners. Qn the 17th of September, 1779, 
Gongrefs refolved, “ that in confideration of the diftinguifhed merit 
of Colonel Silas Talbot, a sommiffion of Captain inthe navy b= 
giverhim, and that the marine’committee be dire&ted to’ prévidea 


an veifel for him as foon’as poffible:”” On the fir of March, 

1780; Congrefs refolved, “ that any interet The United States may 

have in‘ the capture of the Betfey by the floop’ Args, Captain’ Silas 

Falbit, be relinquithed to the faid apttal and the officers, feamen, 
t 


ghd marines, under his comimand:at the time of the’capture.” . On 
ghe'13th of Murch, 1780; Captain Talbot, quitam, Sec: filed’ his 
Pill in‘the Gourt of Admiralty for this State; againft the three’brigs, 
their owners and commnders. Procefs iffued accordingly. On 
the 2*th the owners came feverally before the Court, and entered 
jnto’ {tipulations: for the perforinance of the decree. Auguf? 29th, 
2‘Plea to the jurifdiGtion filed, “ for that in ¢afes of damages to bz 
affeifed’ or recovered to make fatisfaction for a ‘wrong or trefpafs to 
perfon or property, the profecutions ought to bein Courts of Com- 
mion'Law.” Replication, “ that the caufe of a€&tion’ was within 
the jurifdiGtion of the Admiralty.” Pleadifntitied, Re/pondeant 
Oufter awarded, and plea of Not Guilty filed. Fuly 19th, 1783, 
decree, that the Libellants have and recover of the Refpondents 
£ 12,79 5. o+ with Cofts, and on the 22d‘ the Refpondents: ap- 
peal. 


Bek Rs 
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see 


The caufe was ably argued on feveral days, and now, at an ad- 


journed feffions, held the r4th of Fanuary 1785, the PaESIDENT 
delivered the refolution of the Court. 


Dicxenson, PrestDENT :—Thefs arg two principal que’tions 
Soncerning jurifdiction in this caufe; fis 
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Firft. Whether the Couzt-of Admiralty for'this State had jurif§ 
diction ? 

Second. Whether this Court has jurifdiction ! f 

The firft has been fub-divided into thefe fecondary. queftions: 

Firft. Could the Court of Admiralty for this, State take cognis 
zance as an Jnflance Court, fuppofing this caufe not to be a caufe of 
Prize ? 

Second. Did that Court take cognizance as a Prize Court ? 

It is acknowledged by the Council for the Appellants, that if thig 
is not a caufe of Prize, the Court of Admiralty might take cogniy 
zance as an /nflance Court, it being now fettled that damages may 
be aileiled in the Admiralty—if it was not for an objection arifing 
from the A& of Affembly forregulating and eftablifhing 4 dmiralty 


: 


* 
i 
2 


jurifdiétion in this State. By that A@ the Judge of the Admiralty’ 


fhall “* have cognizance of all controverfies, fuits, and pleas of ma; 
ritime jurifdiction, not cognizable at the common law, and thereupog 
fhall decree as the maritime law, the law of nations, and the laws 
of this Commonwealth fhall require.” The objection .made,. ig 
that the prefent controverfy is cognizable at commen law. j 
It is manifeft from this AG, that in framing it, the legiflature 
took into confideration the Engii/b ftatutes relating to things done 
upon the High feas, and particularly the ftatutes of the 13th of 
Kichard the jecond, ch. 3, and 5, and the 2d of Henry the fcurth, 
ch. 12. by which, “ Admirals and their deputies are prohibited 
from medling with any thing done within the realm of England, but 
only with things done upon the feas, according to that which hath 
been duly ufed in the time of Edward the third,” and it is “ des 
clared, that the Court of the Admiral hath no manner of .conw 
fance, power, or jurifdiGtion of any contrat, plea or quarrel, of of 
anyother thing done or rifing within the bodies of counties except 
in cafes of death or Mayheme done in great fhips being in the maiz 
ftream of rivers beneath the * puints of the fame.” . ‘, 
It is clear even from thefe cautions again{t encroachments of the 
Admiralty upon the Courts of common law,.and from the well 
known difpute mentioned in -Cooke’s 4th inf that the jurif- 
diction of that court, as to “ things done upon the fez,” is acknowe 
ledged to be proper: and, that asto them the jurifdiGtion of the com- 
mon law courts was not prefer, but only acquired by a Fiéiion in fup- 
poling them to have beendone inthe fame county, when they were 
not. 4 /nf.134 to 143. 3 Black. 43, 106, &c. Forte/cue de Lave 
dibus 67. et in notis. [he common law courts had a great advan- 
tage. They ufed it. There was no fupericr Court to prohibil 
them. They went beyond the “ Credo quia imprfitle eff ;” tox they 
upon certain fuggeltions, without ** believing’’. them,, but kncwihg 
them to be both falje and impofitie, aflumed jurifdiGiion ; and would 
not 


* De@or Zeuch, in his * JuriféiGien ofthe Admiralty,” p. 2s urges freng 
teatons againtt this corflreGicn ; end iv Caven’ Reports, p.i22 «it is fait ty the 
Court, that the flatute of the 1sth ef Richard the a0. is miipri:ted te: thetraa- 
flater miflook bridges for points, that isto fay the Lands: En 
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fiot permit evident truth to be regarded, . With fuch laboured inge- 1784. 


fuity has the jurifdiction of ‘common law courts, as to acts upon 
the High Seas, been fuftained, to the great! mortification of Sir 
Thomas Rydlye and other learned Civilians, * the former,’ with much 
commendation from the reft, very gravely undertaking “to prove, 
that a fhip could not fail in Cheapfide in the city of London,t the 
place ufually afligned in fuggeftions, as the fcene of naval tranf- 
actions. in 

Yet, notwithftanding .thefe ftatutes, mariners have in. England 
heen allowed to fue for wages in the Admiralty, upon .contracts 
made there within the body of a county, “ againft the ftatute ex- 
reffy,”’ as was held by the Judges, when that great man, Lord 
Chief Juftice Hit, orelided in the King’s Bench. Salk 33... Lhe 
reafons were, that the remedy was eajfer, becaufe they could, jom 
in the fut; and de/ter, becaufe the fhip would be anfwerable. 

Inthe prefent cafe, the owners, mafters and failors of the three 
brigs could not be jointly fued at common law. If they could not, 


“what a multiplicity of a€tions muft be brought. Suppofing the 


owners, commander and men of the Argo could join m a fuit at 
common law, one of them might dejtroy the action by a ; releafe. 
The vetiels are not liable in the fame manner at common law, as 
they are ina Court of Admiralty. 

If the Court of Admiralty for this State cannot take cognizance 
of things which courts of common law may draw into their cog- 
nizance, it feems to have been nugatory in the legiflature to have 
given that Court any other jurifdi€tion than in cafes of Prize; /tor 
even in the cafe of wages, juftly a favourite obje& of Admiralty ju- 
rifdiction, mariners may fue for them at common law. 

It appears to have been the intention of the legiflature, that juftice 
fhould be done in the eafieft and be{t manner, and that by the words 
“not cognizable at common law,” thould be underitood, ‘* net 
properly cognizable at common law.” | 

he next /econdary queition is fo connected with the definition of 
acaufe of Prize, let the treating of shat fubje& introduces fo.many 
ConsIDERATIONS CONCERING RELATIVE CIRCUMSTANCES. IN 
‘THESE STATES, AND THE Law oF Nations, and thefe again aré 
fo COMBINED WITH ENQUIRIES AS TO THE JURISDI7TION OF 
‘THis Court, that they cannot be convenieutly, at leaft, not ea- 


fily feparated. We will at prefeat therefore pafs to the fecond 


principal queftion, referving till that fhall be difCuiled, what pecu- 
liarly relates to the queftion we now leave. 

This State has all the powers of Independent Sovereignty by the 
Declaration of Independence on the 4th of Fuly, 1776, except what 
were refigned by the fubfequent Con/ederation dated the gth of Fuly, 
1778, but not completed by final racilication until the fr of March, 


1781. 
N:; By 
* Fi&'o, eft in recerta, ejus quod ¢? pollibile, adverfus veritarem, pro yeritate 
*a jure facta affumptio. Doétor Godelp'in's view of Admiralty Jurifdiction, p. &4- 
t Zouch, p. 3%. Godp. 105. 3, Blackflon:, 107. 
$3, Lev 355+ 
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By the Confederation, The United States are vefted, among othe¢ 
things, withthe “ {cle and exclufive power of eftablithing rules for 
deciding in all cafes what captures on Jand and water fhall be le 
and in what manner Prizes taken by Lind or Naval Forces in the 
fervice of The United States thall be divided or appropriated ; of 
granting Letters of Marque and Repriza) in times bf peace ; ap. 
pointing Courts for the trial of Piracies and Felonies committed on 
the High Seas, and eftablifhing Courts for receiving and determining 
finally appeals in all cafes of Captures,” 

Such a Court was eftablifhed by the ftile of “ The Court of Ap. 
peals in cafes of Capture.” Aéts of Congrefs, Aday 24, 1780. By 
the commiflion, the Judges are “to hear, try and determine 
appeals from the Courts of Admiralty in the States refpeQiively, j 
cales of capture, which now are, or hereafter may be duly mel 
-" = inany of the faid States.” Aéts of Congrefs, February 

» 1780. 

It was refolved by Congrefs, May 24th, 1780, “ that all matters 
sefpeéting appeals in cafes of capture, now depending before Con. 
— or the Commiflioners of Appeals, confilting of members of 

songrefs, be referred to the newly ereéted Court of Appeals to be 
there adjudged and determined accordingto Law.” =" 

It is neceflary to enquire, what is the reafonable and legal mean- 
ing of the words of the Cuufederation, and of Congrefs in theig fe- 
veral ads relative to this fubjeét, for that is the true meaning. 

‘thus we fhall be led into a conftru@ion, by which the pofitive 
words may be properly and juftly modified. 

What are tlie foundations of fuch a conftruétion here? Firf— 
The Council for the Refpondent, are themfelves compelled to qua- 
lity the generality of the expreflion, “ eftablifhing Courts for re- 
ceiving and determining finally, appeals in all cafes of captures,” 
by adding, as prize. “The addition is indifpenfably necefiary ; fog 
without it, the words would comprehend every kind of taking, on 
Jand and water, in peace and war. Having been obliged to go fo 
far, in qualifying the extent of the original exprcilion, we are 
under the fame neceflity of explaining the terms of qualificcticn them 

Jfelves ; and certainly we have the fume right, founded on rcafon 
and law, to explain them, that we had to introduce them. In doing 
this we fhali find, Secondly—That “ captures, as prize, by citizens 
of The United States, may be carried into foreign ccuntries, and be 
legally proceeded again{ft in the Courts of Admiralty there; and 
therefore it is to be inferred that the Confederation intended only fuch 
captures,” brought infra prafidia of The United States. ‘That this 
was the intention thereof, further appears, as 7 ii d/y—Congrefs, in 
the commiflion and refoluticn before mentioned, have feewn their 
fenfe of the words “ Cafes of Captures,” by ufing them in reference 

. to appeals “ in cafes of capture, which thcn were duly entered and 
depending,” as well as to iuture cafes; but none were * then en- 
tered and depending,” except wherethe “ Capiures” were brought 
infra prafidia ot The United States. This fenle of Congrefs, will 
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appear {till more plain from their feveral following refolutions, prior 
to the Confederation ; which were in force at the time of the cap- 
ture made by Captain Talbot, and which were the ground-work of 
the ninth Bion of the Confederation, “ 25, 1775 
That it be recommended to the feveral Legiflatures, as foon as pofs 
fible to ere&t Courts of Jultice, or give Jurifdiction to the Courts 
now in being, to determine concerning captures to be made.—If 
the capture be made on open fea, the profecution fhall be in the 
Court of fuch colony as the captor may find moft convefilent ; pro- 
vided, that nothing in this refolution, fhall be conftrued fo as to 
enable the captor to remove his prize from any colony competent 
to determine concerning the feizure, after he fhall have carried the 
vellel fo feized, within any harbour of the fame. _Thatin all cafes 
an appeal fhall be allowed to Congrefs, or perfons appointed: by 
them.—That when veflels are fitted out by private perfons, the cap- 
tures made, fhall be to the ufe of the owners. j, be 5. That 
in cafes of re-captures, the re-captors fhall retain for falvage, ac- 
cording to the time, &c. March 23, 1776. That all veflels and 
goods belonging to inhabitants of Great Britain, taken on the high 
eas, by armed veffels of private perfons, and commiffioned, being 
libelled and profecuted in any Court ere&ted for trial of maritime 
affairs in any-of the colonies, fhall be deemed and adjudged to be 
lawful prize.—Veffels and goods taken near the fhores of a colony, 
by the people, or a detachment of the army, fhall be deemed law- 
ful prize, and condemned in the Court of Admiralty of that co- 
lony.—Commiffions to be obtained, and bonds to be given for ob- 
fervance of inftructions from Congrefs. Initructions to the Com- 
-manders of private veffels of war: You fhall bring fuch veffels, 
&c. as you fhall take, to fome convenient port of the United Co- 
lonies, that proceedings may thereupon be had in due form, before 
the Courts which are or fhall be there appointed to hear and deter- 
mine caufes civil and maritime.—You {hall bring one or two of the 
rincipal perfons of* the veilel, as foonas may be, to the Judge of 
Fach Coust to be examined, and deliver to the faid Judge all pa- 
pers, &c.—You fhall keep and preferve every veflel, &c. by you 
taken, until they fhal!l, by fentence of a Court properly authorized, 
be adjudged lawful prizes, not breaking bulk, nor futfering fuch a 
thing to be done.”  Fourthly—By the maritime law of nations, 
the appropriation of jusifdigtion to a particular Coust of rsacude 
depends upon the capture being injra prafidia, 3 Black/lone, 108. 
that law regarding proceedings in rem, the acquittal or condemna- 
tion of the thip or goods; Anfwer of the Britifh Court, to the 
memorial delivered by order of the King of Prujfia, Expsfition des 
gitifie 11.12. Mod, 343. It would be injurious to nations if it 
was otherwife; for it would caufe competition of jurifdictions, and 
would occafion frauds. The ufual method is fimple and fair. 
Fifthiy—The articles in the treaties of The United States with France, 
the United Netherland; and Sweden, with relation to prizes, refer to 
the cafes of prizes ccnuucied ints ibe ports of the contracting powers, 
relying 
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felying on Cautions againft malverfations and contiaventions tu be 

given by commanders of private veflels of war, rules and reguia- 

tions for deciding the legality of prizes, and trials in Courts of Ad, 

iniralty generally. © Sixth—An authority to “ eftablifh rules for 

deciding in all cafes, what captures on Jand or water fliall be legal, 

grid Courts for receiving and determining finally, appeals in all 

cafes of captures,” as prize, brought infra prafidia ot The United 

States, together with the other powers vefted in Congrefs, will fuf- 

ficiently obviate the mifchiefs apprehended from the irregularities - 
of citizens of Confederated America upon the high feas, 

Foreigners are prote€ted by the confederation, from the irregula- 
rities mentioned ;for, Congrefs can, “ exclufively, appoint Courts 
for the trial of piracies and felonies committed on the high feas,” 
and can fend out a naval force to cruize for and feize the offenders, 
Tf the Refpondent was a Frenchman, and the decree goes againft 
him, he could not juftly complain ; for he inftituted his fuit in an 
American Court, If the appellants were Frenchmen, and the de- 
cree goes again{t them, they could not juftly complain, for they 
took, without battle, by force and violence, froma friend and ally, 
that which in their fight, according to their own allegations and 
pet he had before fought for and captured, and afterwards vo- 

untarily put themfelves within the jurifdi€lion, precin& and power 
of an American Court. What are the fentiments of learned au- 
thors, treating, of the law of nations, upon fuch an occafion? 
“ Quz ab holtibus capiuntur, fatim capiéntium fiunt; which is to 
be underftood, when the battle is wer. Voel, and many writers he 
refers to, maintain with great ftrength, per folam cccupationem do- 
minium predz hoftibus acquiri. One argument ufed to prove it, 
is, that the inftant the captor has got poffefion, no friend, tellow- 
foldier, or ally, can take it from him, becaufe it would be a violation 
of his property.” Lord Mansfield, delivering the refolutions of the 

ourt, in the cafe of Gofs and another, again{t Withers. In cither 
cafe, and in the ftrongeit light in which the affair can be viewed, 
it is no more than a matier to be treated of between their Sove- 
reign and The United. States. 2. Shower, 232. Raym. 473. If tt 
be faid that Congrefs fhould have a legal mode of making com- 
penfation, by reétifying improper decifions againft foreigners, there- 
by to prevent difagreeable confequences, it is a doétrine that can- 
not be univerfally admitted, for reafons too plain to be infifted on. 
If it be confined to aéts on the high feas, provifior has been mace by 
the Confederation, in the cafes where it was judged neceffary. What 
the Rulers of nations defire and ftipulate for in treaties, as to tranf- 
actions on the high feas, is to fecure their people from being 
plundered by the citizens or fubje&s of thofe with whorh they 
treat. That great point being guarded, and it is guarded here, the 
danger of confequences from cafes that rarely occur, complicated 
with a variety of circumftances, and decided upon in open Courts, 
are not to be apprehended. When Sovereigns “are determined to 
quarrel, they will never want pretences; but while they revere the 
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facred obligations of juftice and humanity, or the precious fenti&® 
ments of the good and wife in their own and fueceeding ages, they 
will not diiturb the repofe of the world, by-violating the law of 
nations, upon flight claims of their fubjects, or “ in ré¢ minime du- 
bia.” Anfwer of the Britifh Court. 23. Vattel, bo. 11, ch. 4) 5,73 
Neither can one of thefe States prey upon another, without violating 
the Confederation, for by that, «‘ No veifel of war flall be kept'up 
in time of peace by any State, except fuch number only, as thall 
be deented neceifary by The United States in Congrefs affembled} 
for the defence of fuch State, or its trade; nor fhall any State en- 
gage in any war without their confent, unlefs invaded by enemies, 
or certainly advifed of an intended tnvafion by Tidians: Nor grant 
commiffions to any fhips or veifels of war, nor letters of marque, of 
feprifal, except it be after a declaration of war by The United States 
jn Congrefs affembled, and then only againft the kingdom or {tate, 
and the fubjects thereof, againft which war has*been fo des 
glared, unlefs infefted by pirates, and then only until Zhe United 
States in Congrefs affembled, fhall determine otherwife.” Befides, 
« All difputes and differences conceriing any caufe whatever, are 
determinable by Courts to be eftablifhed under the authority of 
Congrefs.” 
Let us now enquire whether the prefent cafe is fuch a caufe of 
rizé as is mentioned in the many cafes quoted by the Council for 
the Refpondeot. ’ 

In what circumftances is any of thofe cafes like this? Does it 
appear from any of them, that the Prize Court in England, would 
decide fuch a cafe as this is? Does it appear that the Courts of We/- 
minfier-Hall, in any action for fuch a tre{pafs as this, would refufe 
to take cognizance, becaufe the original taking was a capture as 

rize? Does it appear that they would refufe to take cognizance, 
under colour that the fecond taking was a capture as prize ? If they 
fhould, ought any fuch decifion to have weight with ys in this 
seafe?Whiat are the cafes quoted? A juftification by perfons of 
ORIGINAL captures made by themfelves, becaufe made as prize. What 
sis this cafe? A juftifcation by perfons of their conduét, after a cap- 
ture made in battle, by others in their fight, under pretenfion of right, 
founded on that circumftance. If they fay, the fond taking was 
‘an original capture as prize, their affertion is falfified by their own 
proofs, that they faw the capture made by others, the day before. If 
they fay, their proceedings were united with the original capture as 
prize, by being in fight at the time, let them take care that their 
pretenfion of right is well founded. Comb 367. If it is not, their 
proceedings are difiinét from the original capture, and they are 
-plainly T'refpaflers, and muft abide by the confequences. We are 
clearly of opinion, that their pretenfion of right is utterly unfounded, 
and that the wholeconduct of the Commanders and Crews of the 
Brigs, was ctuel, unprovoked, wanton, and mala fide. In this 
very fingular and extraordinary cafe, they have exerted themfelves 
to difable the Refpondent from proving the-capture to be_ prize ; 
and 
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and is the fole queftion afterwards, to be, prize or not ? Whatne, 
ceflity is there for determining whether the Beé/ey was prize or not? 
Is it not ag from the cafe of Combs, againit the Hundred 
Bradley, im Salkeld’s Reporis, and of Gofs and another, again 
Wither, in Burrow, and many other no that an action wil} 
lye on poffeffien by the plaintiff? and. with what peculiar force doey 
the reafom apply in this cafe, for the action being maintained merel 
on the polletfion? This Court, and the Court of Admiralty are 
competent, not only to dire& proceedings, but to afcertain fa 
judge of them, and the law upon them, and affefs damages, ag 
juftice may require. As tothe notion of mifake excufing, it isa 
petitio principii. “The miftake does not appear—=the crime does. Sg 
far from behaving as partners in the capture, avth the Arg, the Come 
manders of the three Brigs, who faw the furrender to her, chafe 
her off ; fend the Bet/y as prize to themfelves only, for a port diftang 
from. the home of the captors, and in the eye of the wind, though ina 
part of the fea where fhe was é pene expofed to dangers from 
the enemy, with orders to avoid certain ports, for feur’ of the’ Argo’ 
falling in with ber. oa fa&, it was not. a real but a pretended-cap: 
ture, as prize, by them. Are we then bound, in /uch’ a cafe, tg 
call it a = of prize becaufe the original taking was a capture} 
as prize ? Orare we to refufe to call it a ¢ré/pafs though the fecondg 
taking was mot a capture, as prize? 


How far foever, the learned Judges in England,. have carried the’ 


juftification of captures, from the circumftance of their being madg 
as prize, yet they never have carried it as far as this cafe: extends, 
That they have gone a great way is‘evident. In the cited cafe of 
Vanderwscdft and others againtt Thompfon, the defendant, in an action 
of trefpafs, having a letter of MJargue, took a vetlel that made 
fome refiltance, and carried her t6 Neweafile, where the was feized 
by the Cuftom-Houfe Officers, for’ having /muggled goeds on boards 
and the was afterwards condemned in the Lxzhequer. It was’ Cotte 
tended for the plaintiff, that the capture was walawful, beciufe the 
detendant did not belong to the Cuftom-Houfe, and he could not jutti 
the feizure under the hovering a&t of 6 Geo. I. ch. 11. as Kins 
foips ve can feize under fuch circumftances.. It washeld, “ As there 
was reafon to /uppojé that the fhip was a pirate, though the 
Should be fatisfied fhe was not really {2, yet the ation would not lye.” 
Afterwards, “ there was a motion for a new trial, which UPON COI, 
fideration, was denied by the Court.” 

If that caufe was cognizable in the Prize Court, and’ it that 
Court determines folely by the law of nations and treaties, as 1s‘Jaiq 
down by the Judges, how were other nations interefted in the prine 
ciple ot fuch a decifion? If it was. mct cognizable in the Prizg 
Court, how ¢an it be applied to the prefent cafe, in favor of thg 
Refpondent? 

o proceed—If the Courts of Wefminifier Hall, in an a€tion 
for fuch a trefpafs as this, /bould refufe to take cognizance becaufe 
the original taking was 2 Capture as prize, or under colour ar the 

fecong 








Tecor 
have 


Eng! 
éafe: 
as pi 


not | 
Cou 
or d 
ralty 
erro 


of . 
grie 
rule 
tion 
ort 
re 
to j 
ralt 
gov 
tion 
cau, 


Cor 
flan 





FSR SB wmhWMi sw BRaAWDZ BRS, 


raw 


“Means 2 T- aa e eZ ae 


~~ 4 ee 














Wicw Covar of Errors and Aprcats of Pennfylvania. 105 










fecond taking was a capture as prize, ought any fuch decifionto 1784. 
have weight withys in this cafe ?—It ought not. 

Such a decifion mutt turn entirely upon the municipal law of 
England. 1t muft be founded upon this principle goverming in the 
éafes cited by the council for the refpondent; “ that, of a feizure 
as prize, the Common Law does not take notice as a trefpafs.” 
Le Caux and Eden. Aduit the principle. It appliesnot. his is 
not a Common Law Court. The A& of Affembly eftabiit ing this 
Court, makes ita “ a Court of Appeals from detinitive fentences 
or decrees of the Admiralty.” eare therefore a Court of Admi- 
ralty. “ Ifthe fentence of the Court of Admiralty is thought to be 
erroneous, there is, in every maritime country, a Superior Cou:t 
of Review, &c. to which the parties who think themfelves ag- 
grieved, may appeal; and this Superior Court judges by the fame 
rule which governs the Court of Admiralty, viz. the law of na- 
tions and treaties. ‘This manner of trial and adjudication is fup- 
ported, alluded to, and enforced by many treaties.” Anfwer of 
the Briti/h Court, &. Weare a Court of Admiralty, competent 
to judge by that rule. The a& of Ailemb!'y eftablithing Admi- 
ralty JurifdiGtion in this ftate, declares, that the Court fhall be 
governed by “ the law of nations.” Whatever in the law of na- 
tions relates to a Court of Admiralty, relates to this Court, de- 
caufe no treaty has diverted the applicakm. Anfwer of the Briti/h, 
Court, &c. Vattel. b. 2, ch. 7. 3 Black/. 69. 

Much has been faid of a diftinction in £ngland, between the In- 

ance Court and the Piize Court, though the powers of both are 
exercifed by the fame perfon ; and it is urged that only the latter 
judges by the law of nations and treaties. We are told, “ itis no 
more like a Court of Admtralty, than it is to any Court of Wefimin- 
fer-Hali; that the manner of proceeding is totally different; that 
the appeal is different—to Delegates from the Admiralty—to Com- 
miffioners confifting of Privy Councellors, from she Court of 
Prize. —T hat to conittitute the authority of the Prize Court, or to 
call it forth in every war, a commitlion under the Great Seal iffues, 
-&c.”* Such a diftinction may prevail in England, but is it known 
or regarded in other nations? The words “ to call it forth,” are 
material. It feems only a folemn, official, notification tothe Ad- 
miralty, that thereis a war, and that it may proceed accordingly, 
asa declaration of war is a notification to the people in general. 
But this declaration does not make the war in the one cafe; nor, 

erhaps, does the commiflion conititute the authority in the’ other. 
i is confeffed, “ that the maf? antient inftrument thews a Prize Furif- 
diétion either inherent or by commitfion in the Admiral. It isa letter 
from Edward the Third to the King of Portugal.” And, “ tha 
fince the reign of Queen Elizabeth, the Fudze of the Admira!:,. 
either by virtue of an inherent power, or the King’s comm! ~., 


{ 


* Lord Munsfeld delivering th: refolu‘ion of the Court, in the cafe ©” 
againit Rodney and another. 
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or both, has folely exercifed the jurijdidtion of Prize—and that as fag 
back as particular cafes can be traced, which isgor a century, the 
Admiralty has judged of and condemned goods ‘taken on land, as 
prize, as well as goods taken on fea.” Lord Mansfeld, delivering 
the refolution of the Court, in the cafe of Linds againft Rodney and 
another. * ; 

What do treaties, antient and modern, ftipulate for, in order to 
guard againft violences on the feas? A trial in the Court of Admi- 
ralty, as foon as pofiible, before the effects taken are in any manner 
to be difpofed of. Why? becaufe, by the maritime law of nati- 
ons, that court judges by the law of nations and treaties. Sir George 
Lee, Dotor Paul, Sir Dudley Ryder, and Mr. Murray, now Lord 
Mansfield, in their report, which forms the principal part of the an- 
fwer of the Britifh Cont, and is fo celebrated by Meflrs Mentef- 
quien and Vattel, + fay, “ By the maritime law of nations, univerfally 
and immemorially received, there is an effablifhed method of determ- 
nation, whether the capture BE, OR BE NOT, LAWFUL PRIZE. Be- 
tore the fhip or goods can be DISPosED OF by the ceptor, there 
mutt be a regular judicial proceeding, wherein both parties may be 
heard, and condemnation thereupon, as prize, in a Court of Admiral- 
ty, judging by the law of nations and treaties. “The proper and re- 
gular Court for thefe condemnations, is the Court of that ftate to 
whom the captor belongs.” 

Are we then, becaufe in England they call the Admiralty Court a 
Prize Court when it aéts in a caufe of prize, and it then proceeds 
in a different manner, with an appeal to Commiffioners of the Pri- 
vy Council, to reject the “ univerfal and immemorial” compaé of 
mankind? There was a time————when we liftened to the lan- 
guage of her Senates and her Courts, with a partiality of venerati- 
on, as to oracles. It is paft—we have aflumed our ftation among 
the powers of the earth, and muft attend to the voice of nations— 
the fentiments of the fociety into which we have entered. 

Lord Mansfield, in the caufe ot Lindo againtt Redney and another, 
faid, “ The end of a Prize Court is to fufpend the property till con- 
demnation ; to punifh every fort of mifbehaviour in the captors; 
to reftore inftantly, velis levatis, if upon the moft fummary examin- 
ation, there does not appear a fufficient ground ; to condemn final- 
ly (if the goods really are prize) againft every body, giving ev 
body a fair opportunity of being heard:—A captor may, and mu 
force every perfon interefted, to defend ; and every perfon interefted, 
may force him to proceed to condemn without delay. Thefe views 
cannot be anfweredin any Court of Wefminfier-Hall, and therefore 

the 


* The very great antiquity of the Court of Admiralty in England, and the extent 
of its jurifdidtion, may be known frem the learned Se/den’s notes on Fortefewe de 
Laudibus p 67. Zouch 44, &c. Gedelph. p. 22, &c, Tho’ the authority of this 
Court, with refpect to matters in which foreign nations may be concerned, and 
particularly to captures jure belli, is treated of, yet no diftinGion is made by tthefe 
authors, as te the Court of Admiralty and the Court of Prize. 

t+ Monte/quiew's Letters, 5 March, 1753. Mattel, bo. 2,ch. 7- § 84. 3. Blachfi 70 
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the Courts of ¢/minfler-Hall never have attempted to take ¢og- 
nizance of the queftion—Prize or no Prize; not from the logality 
of being done at fea, but from their incompetence to embrage the 
whole of the fubject.” 

“ Thefe views are anfwered” here in the Court of Admiralty, and 
with as good cautions as in England; and as far as a Court of Ap- 
peals is concerned, they can be anfwered in this Court as fully as 
in a Court of Appeals to Commiilioners there. 

It rag od here, to take notice of the objection againft the 
authority of this Court, founded on the words of the law by which 
it was eltablifhed, prior to the completion and final ratification of 
the confederation. It is conftituted “a Court otf Appeals for re- 
viewing, re-confidering, and correcting, the definitive fentences and 
decrees of the Court of Admiralty, other than in cafes of capture 
os water in time of war, from the enemies of the United States 

e. 

The conftru€tion of thefe words depends upon the refolutions of 
Congrefs, the Confederation, and the law by which the Admiralty 
Jurifdiction is eftablifhed, taken together. Ifthe principles of our 
preceeding conftruction are right, they apply as aptly here, and the 
appeal is regular. If it isnot, there will be a defe&t of juftice. 
The Legiflature intended to give this Court an authority to receive 
all Appeals from the Judge of Admiralty, where they were,not re- 
figned to a Continental Court of Appeals. ‘This was not refigned. 
It therefore belongs to this Court. We will endeavour to pro- 
mote juftice, according to the -intentions of the Commonwealth, 
conveyed in the laws; and not demit any part of her fovereignty, 
unlefs we are convinced beyond a doubt, that it is our duty todo 
fo. 

We now return to the la? of the fecondary queftions. Did the 
Court of Admiralty take cognizance as a Prize Court? In confi- © 
dering this queftion, a very {trict attention muft be had to the pro- 
ceedings of the Court of Admiralty in this cafe.—That Court was 
alfo ereted by an act of Affembly, prior to the completion and 
final ratification of the Confederation. It is, to be fure, a Court 
of Prize, and an Inftance Court, if that mode of expreflion be pre- 
ferred; or in other words, the Judge who has but one commiflion, 
may try caufes of Prize, and other matters of Admiralty Jurifdic- 
tion. There is a difference in his proceedings for condemnation in 
caufes of prize, and thofe in other cafes. His flile by law is, “Judge 
of the Admiralty.”” The reafonable and legal meaning of the 34, 
4th and 6th fections of the law under which he aéts, is, that in try- 
ing a caufe of prize, the veflel or goods taken, muft be within his 
jurifdiction, precin& and power. ‘They are thefe,—* That in cafes 
of prize, capture or re-capture upon the water, from enemies, or by 
way of reprifal, or from pirates, the fame fhall be tried, adjudged, 
and determined, as well as to the queftion whether prize or not, as to 
the claims of the parties interefied or pretending to Le interefted in the 
fame, by the law of nations and the ats and ordinancesiof Con- 
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grefs, before the faid Judge, by witnefles, according to the courfe of 
the civil law ;”? and—* ‘That the Captain or Commander of any 
{hip or vefiel of war, or Prize-Matter, or other perfon, having charge 
of any cepture or re-capture, or other property feized upon the wa- 
ter 2s aforeizid, who thall condu@ or bring the fame into port, thall 
immediately deliver the fame, withcut diminution, to the Marfhall] 
of the faid Court of Admiralty.” 

‘Lhe law then goes on to dire&t the mode of proceeding to the 
concemnation, ordering, “ That the Judge fhall caufe notice to be 
publiihed immediately in fome news-paper of the day appointed for 
the trial ot juch prize, inferting thercin the name, fize or burthen, 
and cther defcription of the faid vetlel, /a taken and braight into port, 
the name and fur-name of the mafter, the place fhe laft failed from, 
the port for which deftined, and in cafe of a re-capture, by what 
ihip or vetlel taken, to the end that all perfons concerned may ap- 
pear and fhew caufe, if any there be, coo! ert capture, OF rem 
capture, goods, merchandize, or other property, fhould not be con. 
demned and adjudged to the Libellants.” 

Does the prefent cafe in any manner refembie the “ cafes of prize” 
defcribed in this lew ? Where are “ Claimants interefied or pretending 
io be inierefied?”’ Claimants are voluntary Applicants for Juftice. 
Shall trefpallers, compelled to anfwer for their wrong, cover them- 
felves with that character? Can there be “ Claimants,” but in a pro- 
ceeding ‘in rem? How would the publication before mentioned 
fuit uch Claimants as the appellants? Were the proceedings of 
the Judge in this cafe, fuch as he conflantly has objerved in cafes 
of prize? They werenot. Application was made to him for da 
mages. He preceeded in that line. Here is neither libel nor pro- 
cc{s again{t the capture.—no monition,—‘ no noticc”” under the 
act ot Aflembly. 

What could give the Judge of the Admiralty for this fiate, jurif 
diction to preceed as a Court of Prize upon a capture contefted be 
tween citizens of different flates, which is the cafe here, rather than 
any Court of Admiralty in any other ftate, when the property cap- 
tured was not within the power of his Jurifdiction? Becaufe, it 1s 
faid, {ome of the offending Captains and their veffels came into this 
port. Does the jurifdiction of a Court of Prize depend on cer- 
tain offenders, with refpe&t to the capture coming into a port? 
Where are the authorities of law to fhew that this circumflence cam 
give fuch jurifdiction, or, that there can be an inftitution of a caufe 
of prize, according to the maritime law of nations, for damages only? 
‘The authorities cited, that were thought molt appofite, and were 
moft relied on by the Counfel for the Refpondent, were thofe of 
Brown and Burton agzintt Franklin, the King’s Protor ; ard of the 
King againft Broom. But they are not in any manner applicable. 
In the firft, the Plaintiffs, Matters of two veffels, but having no re- 
gular Letters of Marque, teok a French fhip, cargo and money, upon 
land, in the Zaft Indies— they being Engiifh fubjeQts, it was held, 
that they acquired no right by this capture, but that it was a ras 
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fite of the Admiralty. The King’s Proétor, upon the ufual_ moniti- 
on, got a fentence of condemnation for the whole, in order to make 
them account. In briet, they had effects in their hands, which by the 
maritime law of England, belonged to the King or his Admiralty, 
and they were obliged to account for them according to that law. 

2 Mod. 135. Lord Mansfield calls it a proceeding in rem. Le 
Caux and Eden, in the notes. The fecond cafe was of the fame 
kind, aud was decided on the fame principles. It was further faid 
by the Council for the Refpondent, that the Court of Admiralty that 
fir proceeds in fuch a cafe as the prefent, acquires an exclufive 
right ot deciding upon it, in the fame manner as the nation that firft 
commences a judicial procefs again{t pirates, may pronounce fen- 
tence againft them. To fay no more on this comparifon, it is fuf- 
cient to obferve, that fuch a right may be attributed to the attroci- 
ty of the guilt, as the offenders are hofles humani generis, 

Ifthe coming of Trefpaifers, or ot the veiiels in which they 
trefpaffed upon the high Seas, within the power of*a Judge’s ju- 
rifdiction, authorifes him to proceed againit them, to what confu- 
fion may it lead? A capture is made from an enemy; afterwards 
friends trefpafs again{t the prize, and arrive in different ports, the 

| fate of the prize being unknown, ‘They are profecuted in one or 
more Courts of Admiralty. The prize at length arrives in a dif- 
ferent port, and is libelled in a different Court of Admiralty, for 
condemnation in the ufual manner. What contefts for jurifdiction 
mutt enfue? Quod incanveniens eft non Icitum eft.” 


We are unanimouily of opinion, that the Judge of the Admiralty 
for this ftate, had jurifdiction in this caufe, and that the appeal to 
us is regular. We decree, that the Refpondent recover and have 
of the Appellants, 1,141]. 5s.4d. with cofts, except thofe in this 
Court, of which each party is to pay a moiety.* 


bo See Pf. Purviance we Anguts 
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Respusrica verfus KEATING, 


| Bom KEATING was indiéted for forging a promifory note 
payable to Fohn Meng, with a forged indorfement of Fohn 


, J Meng & €o.—Lewis, for the defendant, obje&ted to the admiifion. 


of Meng’s teftimony ; contending, that if Afeng could prove that the 
note was falfe, it would difcharge him from the payment; and if 
he proved it to be a genuine note, his evidence might be given 
againft him in acivil aGtion founded upon the note ; in either event 
he was aninterefted witnefs, and, confequently, an incompetent one, 
Salk. 283. Hardr. 331- 2, Hawk. 433. Stra. 728. 1043. 1104. 

Ingerfol (who profecuted on this occafion for the Attorney General) 
argued, that, to prevent an interruption and failure of juftice, and 
the efcape of offenders, the injured perfon was in all cafes of in- 
dictment a competent witnefs. Vent. 49. 78. Vin. tit. Evid. pl. 26. 
2, Stra. 1229. and Abrams vs Bunn eftablifh this doétrine. 
4 Burr. 2252. He infifted that the evidence given by Meng on. 
the prefent trial could not affect him in a civil a€tion; and obferv- 
ed, that if any thing relative to the civil action fhould decide the 
cafe before the court, the probability was, that Aeng’s teftimony 
would be favourable to the prifoner; for if Meng fwears the note 
to be falfe, he can gain nothing ; ‘but if he proves it to be true, he 
teftifies again{t his own intereft. 

Lewis, in reply, acknowledged that the evidence given on this 
trial, could not be offered in tavour of Meng on another; but he 
urged, ihat if the note itfelf were proved to be forged, it might be 
detained by the court and not fufhered afterwards to be fued; on 

the 
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the fame principle that it is faid in 6 Go. 45. “the court will damn 
a bond, on which the obligee has recovered.” 

M‘Kean, Chief Fuftice. The court will not detain a note or 
bond in the circumitances mentioned. With refpe&t to the com- 
petency of the witnefs, I remember a cafe before Curw, err Pad 
fice, where one Chapman was indi€ted tor playing with falfe ‘dice, 
and the perfon cheated was admitted to be a witnefs. On the au- 
thority of that decifion, in a recent trial at Lancaffer, the injured par- 
ty was allowed to give evidence, after a full argument upon the 
prefent objection. We have, therefore, no doubt that Meng is a 
competent witnefs. 


Respusiica verfus De LonccHampes. 


HARLES JULIAN DE LONGCHAMPS, commonly cal- 
led the Chevalier De Longchamps, was indi&ed, that “ he on 
“the 17th of May, 1784, in the dwelling-houfe of his Excellen- 
«cy the French Minifter Plenipotentiary, in the prefence of Fran- 
« cis Barbe Marbsis, unlawfully and infolently did threaten and 
“ menace bodily harm and violence te the perfon of the faid Fran- 
« cis Barbe Marbois, he being Conful General of France to the 
“ United States, Conful for the State of Pennfylvania, Secretary of 
« the French Legation &c. refident in the houfe aforefaid, and 
“ under the protection of the law of nations and this Common- 
“ wealth.” And that “ afterwards, to wit on the tgth of May in 
“ the public ftreet &c. he the faid Charles Fulian de Laaichiidss un- 
“ lawfully, premeditatedly and violently, in and upon the perfon of the 
“ faid Francis Barbe Marbois under the proteCtion of the laws of nati- 
“ ons, and in the peace of this Commonwealth, then afid there be- 
* ing, an aflault did make, and him the faid Francis Barbe Marbois 
“ unlawfully and violently did ftrike and otherwife &c. in violati- 
“ on of the laws of nations, againft the peace and dignity of the 
“ United States and of the Commonwealth of Péenxfyluania.”—To 
thefe charges the defendant pleaded not guilty. 

The evidence, in fuoport of the firft Count, was, that on the 17th 
of May, De Longchamps weat to the houfe of the Minifter of France, 
and te fome converfation with Monfieur Marbois, was heard to 
exclaim-in a loudand menacing tone, “ Fe vous defbonnerera, Policon, 
Coquin’’, addreffing himfelf to that gentleman. That the noife bein 
heard by the Minifter, he repaired to the room from which it if- 
fued, and that in his prefence the defendant repeated the infult of- 
fered to Monfieur Marbois in nearly the fame terms. 

In fupport of the fecond Count, it appeared, that De pre 24 
and Monjieur Marbois, having met in Market Street, near the Coffee 
Houfe, entered into a long converfation, in the courfe of which, the 
latter faid that he would complain to the civil authority,’and the 
former replied, “ you area Blackguard.” The witnefles generally 
depofed that De Longchamps {truck the cane of Monfieur Marbcis, 
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before that gentleman ufed any violent geftures, or even appeared 
incenfed ; but that as foon as the ftroke was given, Monfieur Marbes 
employed his ftick with great feverity, till the fpectators interfered 
and feparated the parties. One of the witneiles, indeed, faid, that 
previoufly to engaging with their canes, he obferved the two gen- 
tlemen, at the fame inftant, lay their hands on each others fhoulders, 
in a manner fo gentle, that he, who had heard it was cultomary 
among the French to part with mutual falutations, imagined a ce- 
remony of that kind was about to take place, and was furpyized to 
fee De Longchamps ftep back, and {trike the cane ot Monfieur Mar- 
bois. ; 

On the part of the defendant, evidence was produced of his 
having ferved with honour in the French armies, and his commif- 
fion of Sub-Brigadier in the dragoons of Noailles, was read. It ap- 
peared that the occafion of his calling on Adcnfeur Marbeis, was to 
obtain authentications of thefe, and fome other papers relative. to his 
family, his rank in France, and his military promotions, in order to 
refute feveral publications, which had been made in the news-pa- 
pers, injurious to his charaéter and pretenfions. The refufal of 
Monfieur Marbcis to grant thé authentications required, was the 
ground of De Longchamps’ refentment, and the immediate caufe of 
his menaces at the Minifter’s houfe. 

With refpe& to the affault, one witnefs (a Frenchman) fwore 
that he faw Monfieur Marbois give the firft blow, and his Excellen. ’ 
cy the Prefident of the State, teftified, that Monfieur Marbois, having 
complained to him of the infult received in the Minifter’s houfe, he 
fent a méflage to De Longchamps, requefting to fee him; that the 
defendant readily attended, when his Excellency explained his rea- 
fons for apprehending, that he meditated fome perfonal violence 
upon Monfeur Marbots, and requefted him to pledge his parol of ho- 
nour, that he would profecute the matter no farther. ‘This he de- 
clined in polite, but pofitive terms ; when his Excellency propofed 
to Monfieur Marbois that the Chevalier fhould be bound over for 
his good behaviour; but that gentltman would not accede to the 
propofal. : . 

Sergeant and Vannoft, for the defendant, contendea, that the ex- 
preffions laid in the firft part of the indi€tment, were too equivocal 
to be conftrued into menaces of corporal harm. “I will dithonour 
you”, is a fentence that conveys more than one fignification ; and 
the threat would have been fully accomplifhed, had the Chevalier 
defcended to any of thofe very libellous publications, with which 
his own character had been atperfed. The eftablifhed maxim, that 
words ought to be taken in their mildcft fenfe, operates, therefore, 
in favour of the defendant ; and, at all events, that they do not a- 
mount to an aifault, and are not the fubject of an Indi€tment, are 
principles incontrovertibly eftablifhed. 3 B/. Com. 20. Finch L. 202. 
4 Inft. 108. They infifted, that the Prefident offered Monfieur Mar- 
bois the only fecurity which the law will allow on fuch occafions, and 
which would effectually have reftrained any future violence intended 

to 
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to be committed upon his perfon. That therefore his having fuffer- 


1784. 


ed a fecond infult, muft be imputed to his refufal t6 accept that fe« UC. 


curity. 

iis pretended, that by the menaces at the houfe of the Minifter, 
the law of nations was violated ; yet, it muft be rememiembered, that 
the reparation fought, and the remedy offered, are confined to the 
municipal law of Penmfylvania, where the offence was committed ; 
and, in all cafes of menaces, the law of Penm/ylvania yields no fur- 
ther relief, than the impofition of a legal reftraint on the execution of 
thofe menaces. ‘The degree of outrage is, likewife, to be comput- 
ed by the quality of che perfon offended; and as the application of 
the defendant was to procure a certificate from the Cinpl of France, 
if Monfieur Marbots has been at all infulted, it is enly in that cha- 
saéter, which is not protected by the law of nations. Vat, lib. 4. 
§..75- and confequently there is no redrefs, but what the law of 
the State provides. ‘> 

On the fecond (Count, of the Indi€tment, they argued, that it was 
not futfictently proved, that De Longchamps was the aggreflor. One 
witnefs has fworn pofttively, that the firft blow was given by Mon- 
fieur Marbots, and another defcribes the parties to have laid their 
hands on each other, at the fame inftant. Though other witneiles 
did not fee thefe circumftances, yet they are grounded upon af- 
firmative teftimony, which cannot be deftroyed by that which is 
merely negative. Gilb. L. E. 157. If, therefore, the evidence for 
the defendant was entitled to credit, it appeared, that Monfieur Mar- 
bois was the author of the outrage; and, it is fo well eftablifhed 
that no elevation, rank, or immunity of character, can abrogate the 
right ot felf defence, that if a Sovereign Miniter offend tide 
the latter may oppofe him, without departing fromthe refpect due 
to his ftation, and give him a leffon chat fhall both efface the flaim 
and expofe the author of the outrage. Vatt. kb. 4. §. 80. 

The Attorney General, affifted by W:/fon, fupported the profecution, 
The neceflity of fuftaining the law of nations, of prote&ting and 
fecuring the perfons and privileges of Ambaffadors; the connecti- 
on between the law of nations and the municipal law; and the 
effe&t which the decifion of this cafe muft have upon the honor of 
Penn{ylvania, and the fafety of her Citizens abroad, were ftated at 
length from 3 Burr. 1480. 1 Bl. Com. 253. 4 Bl. Com. 70. Vatt. 
pref. 6. page 203. Vat. lib. 1. §. 6, lib. 4. §. 84. §. 80. Ayliff’s Pare 
deft. lib. 2 132- 

On the firft part of the Indi@tment, they obferved, that the meaning 
of the menace ufed in the Minifter’s houfe, was to be fought for in 
the opinion of the French nation. With them, the phrafe extend- 
ed farther than colloquial difhonor (that Monfieur Marbeis had al- 
ready fuffered) it implied perfonal violence. This was the idea, 
likewife, of his Excellency, the Prefident of the State, and the event 
confirms it beyond adoubt. If, therefore, the menace had been ate 
tended with ite natural effet, imprefling Monfieur Marbois with 
an apprehenfion for his own fafety, the Conful General of — 

an 
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and-the Secretary 5f the French Legation to the United States, mu 

have been prevented from paying a proper attention to his appoint- 
ments, which is certainly a violation of the law of nations. Vait. 
Ub 2. §. 218. Uponthe fame principle that the infringement of a 
Statute, is an indi€table offence, though the mode of punifhment is 
not pointed out in the Aé itfelf, an offence againft the laws of Na- 
tions, while they compofe a part of the law of the Land, muft ne- 
ceffarily be indi€table. . 

With refpe& to the affault, they contended, that the weight ot 
the teftimony proved De Lorgrhamps to be the aggreffor ; and the re- 
fpetive characters of the parties tend to confirm it: Monfieur Mar- 
bois preferved ‘during the whole tranfaétion, his conftitutional tem- 
perament—cool, deliberate, and felf-pefleffed ; while De Longchamps, 
naturally captious and impetuous, became incenfed at the imagina- 
ry injuries he had received, and, by his own declarations, was deter- 
ntined to be revenged. 

The Cuter Justice,after minutely recapitulating the evidence, 
and applying it to the charges in-the indictment, exprefled the fol- 
lowing fentiments: 

M‘Kean, Chief papas “Fhis is a cafe of the firft impreffion in: 
the United States. It muft be determined on the principles of the 
taws of nations, which form a partaf the municipal law of Penn= 
Jylvania , 2nd, if the offences charged in the indi¢tment have been 
committed, there can be no doubt, that thofe laws have been vio-~ 
lated. “The words ufedin the Minifter’s houfe, (which is to be 
confidered as a Forergn:Domnicil, where the Minifter refides in full 
reprefentation of his fovereign, and where the laws of the State do 
not extend) may be compared to the fame words applied to the 
Judges, in a Court of Juftice, where they fit iu reprefentation of. 
the majefty of the People, of Pennfylvania. In that cafe, the offend. 
er would be immediately committed to jail, without the prelimma- 
ry procefs of an indi€tment by a Grand» fury ; and, in the cafe be- 
fore us, if the offender is convicted, he may certainly be punithed 
by fine and imprifonment. 

In actions of Slander, words were fosmer}y conftrued in the mild- 
eft fenfe they would admit; but reafon has fuperceded fuch furced 
interpretations, and words are now to be taken according to their 
ordinary import-and meaning. ‘Thofe expreffed by the defendant, 
are evidertly of a tendency fo opprobrious and violent, that they 
cannot fail to aggrevate the outrage which has been committed. 

As to the affault, this is, perhaps, one of that kind, ia which the 
infult is more to be confidered, than the aétual damage; for, though. 
no great bodily pain is fuffered by a blow on the palm of the hand, 
or the fkirt of the coat, yet thefe are clearly within the legal difini- 
tion of Affault and Battery, and among gentlemen, too often induce 
duelling, and terminate in murder. As, therefore, anything at- 
tached to the perfon, partakes of its inviolability; De Longchamps’ 
friking Mafier Marbo? cane, is a fufficient jultification of that 
. atleman’s fubfequent condu&. 
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Court of Overand Terxminer &c,,at Philadelphia. 


Bryan, J sfiice The diftinG@ion, between a Conful and a 


member of the Legation, is not warranted in thjs cafe ; for, Monjeur 


Marbois never ceafed to be the latter. As Secretary tothe Legation, 
his authority defcends from a high fource, his commiffion being 
amade out in the fame ferm as the Minilter’s, and figned in the 
fame manner, by the King his matfter. 

The Jury, at firft, found the defendant guilty of the ATaylt only ; 
but, the Court defiring them to re-conlider the matter, they return- 
ed with a verdi& againft him on both Counts, 

The fentence of the Court was fufpended, in confequence of a 
«afe ftated by his Excellency, the Prefident, and the Honorable Su- 
preme Executive Council, for the opinion of the Judges. It was 
argued in open Court, on the roth and rath of Filly, by five Coun- 
cil, two for the affirmatiye, and three for the negative; and on the 
i of O&ober, the prifongr being ‘brought before the Court, the 

HIEF Justice ftated the cafe, repeated the anfwers of the Judges, 
and, finally, pronounced the judgment of the Court, in the follow- 
ing manner. 

"Kean, Chief Fuftice.—Gharles-Fulian De Longchamps :—Y ou 
haxe been indicted for unlawfully and violently threatening and 
menacing bodily harm and violence to the perfon of the honorable 
Francis. Barbe ¢ Marbois, Secretary to the Legation from France, 
and Conful General of France to the United States of America, in 
tne manfion-houfe of the Minifter Plenipotentiary of France; and 
for an Affault and Battery committed upon the faid Secretary and 
Conful, in a public {treet in the City of Philadelphia. To this In- 
diétment you have pleaded, that you were not guilty, and for trial 

*put yourfelf upon the country ;—an unbiafed Jury, upon a fajr trial, 
and clear evidence, have found you guilty. — 

Thefe offences having been. thus legally afcertained and fixed 
upon you, his Excellency, the Prefident, and the Honorable the 


.. Supreme Executive Council, attentive to ‘the honor and intereft of 


the State, were pleafed to inform the Judges of this Court, as they 
had frequently done before, that the Minifter of France had earneit- 
ly repeated a demand, that you, having appeared in his houfe in the 
uniform of a French Regiment, and having called yourfelf an off- 
cer in the troops of his Majefty, fhould be delivered up to him for 
thefe outrages, as a Frenchman to be fent to France; and wifhed us 
in this {tage of your profecution, to take into mature confideration, 
andin.the moft folemn manner. to determine :— 

ft. Whether you could be legally delivered up by Council, ac- 
cording to the claim made by the late Minifter of France? 

adly. If you could not be thus legally delivered up, whether 


your offences in violation of the law of nations, being now afcer-’ 


tained and verified according to the laws of this Commonwealth, 
you ought not to be jeapeifoted, until his moft Chriftan Majefty 
fhall declare, that the reparation is fatisfaCtory ? 

And 3dly. If you can be thus imprifoned, whether amy legal act 
ean be done by Council, for caufing you to be fo imprifoned? 


L. 
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To thefe 
writing :— 


Cases ruled and adjudged in 2 
queftions we have given the following anfwers ig 


compliance with the requeft of his Excellency, the Prefident, 
and the Honorable the Supreme Executive Council, we poftpon. 
ed pafling fentence upon Charles-Fulian De Longchamps, ‘until 
v.e had maturely confalered the three queftions above propofed 
for our determination. On the roth and 12th days of July the 
ictcret quediions were argued before the Court by five Counfel, 
two on the affirmative and three on the negative fide. We have 
kept the matter under advifement until this day, and now deli- 
ver our opinion gre 
1. “ Apdasto the firft queftion, we anfwer, That it is our 
opinion, that, in this cafe, Charles-Fulian Dé Longchamps cannot 
be leg. lly delivered up by Council, according to the claim made 
by the Minifter of Fxance. ‘Though, we think, cafes may occur, 
where Council could, pro bono publico, and to prevent attrocious 
offenders evading punifhment, deliver them up to the Juftice 
of the Country to which they belong, or where the offences were 
committed. 
2. “ Punifhments muft be infliéted in the fame County wher 
the Criminals were tried and convi&ted, unlefs the record of the 
attainder be removed into the Supreme Court, which re. award 
execution in the County were it fits; they muft be fuch as the 
laws erg) prefcribe ; or where no ftated or fixed judgment 
is directed, according to the legal dijcretion of the Court; but 
judgments muft be certain and definite in all refpeéts. “Therefore, 
we conclude, that the Defendant eannot be imprifoned, until his 
moft Chriftian Majefty thal] declare, that the reparation is’ Tatis- 
factory. 





3. “ The anfwer to the laft queftion is rendered unneceffary 
* by the above anfwer to the fecond queftion.” ' 

The foregomg anfwers having been given, it only remains for 
the Coust to pronounce fentence upon you. This fentence muft 
be governed by a due confideration of the enormity and dangerous 
tendency of the offences you have committed, ‘of the wilfulneds, de- 
liberation, and malice, wherewith they were done, of the quality 
and degree of the offended and offender, the provocation given, and 
al’ other circumflances which may any way aggravate or extenuate 
the guilt. 

‘The firft crime in the indi€iment is an infraCtion of the law of 
Netions. This law, in its full extent, is part of the law of this 
State, and is to be colleéted from the praéfice of different Nations, 
and the authority of writers. 

‘T he perjon ot a public minifter is facred and inviolable. 'Who- 
ever offers any violence to him, not dnly affronts the ee he 
reprefents, but alfo hurts the common fafety and Well-being of nati- 
ons ;—he is guilty of a crime againft the whole world. - 
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0’ All the reafons, which eftablifi the independency and inyiolability. >478 4. 

of the perjon of a Minifter, apply. likew(/¢ to fecure,the immunities ay 

o) of his-bouje: It is code defended from all outrages it és(uader a — 
peculiar proteGion of the laws ; to invade it’s freedom .is\ aicsime 

againtt the St-te. and albOther nations: © socivied hoon We x 
4.0: The Comites ot a Minifter, or thofe of his ‘train, partake Bifo of 
his inviolability. Lhe independency-of a Minifter eytends.to all - 

his houthold , the/e are fo.conneGted with himy that sheylenjoy his 
«privileges and toliow his date, The Secretary to the: botly has 
rs commiffion from the Sovereign himfelf; hé:ia the. moft diftin- 

ifhed character in the fuite of a public Minifter, and is in fome + 
initances conlidered as a kind cf public Minifter himfelf. Is it not 
then an extraordinary infult to ufe threats of bodily harm to his 
perfon in the domicil oi the Minifter Plenipotentiary? If this is 
tolerated, his treedom of condu& is takemaway, the bufinefs of his 
Sovereign cannot be tranfacted, and his dignity and grandeur wil] 
be tarnithed. 

You then have been guilty of an-attrocious violation of the law of 
nations ; you have grofsly infulted gentlemen, the peculiar objets of 
this law (gentlemen of amiable characters, and highly efteemed bv 
the government of this State) in a moft wanton and unprovoked 
manner: And it is now the intereft as well as duty of the go- 
yerment, to animadvert upon your conduct with a becoming feveri- 

»—fuch a feverity as may tend to reform yourfelf, to deter others 
te the commitlion of the like crime, preferve the honor of the 
State, and maintain peace with our great and good Ally, and the 
whole worid, 

A wrong opinion has been entertained concerning the condu& 
of Lord Chief Fuftice Holt and the Court of King’s-Bench in En- 
gland, in the noted cafe of the Ruffian Ambaffador. They detain- 
ed the offenders, after conviction, in prifon, from term to term, une 
til the Czar Peter was fatisfied, without ever proceeding to judg- 
ment ; and from this it has been inferred, that the Court doubted, 
whether they could infli&t any puni/hment for an infraction of the 
law of nations. But this was not the reafon. The Court never 
doubted, that the law of nations formed apart of the law of England, 
and that a violation of this general law could be punifhed by them; 
but no punifhment lefs than death would have been thought by the 
Czar an adeyuate reparation for the arreft of his Ambaffador ; 
This punifhment they could not inflict, and /uch a fentence as they 
could have given, He might have thought a frefh infult. Another 
expedient was therefore fallen upon. However, the Princes of the 
world, at this day, are more enlightened, and do not require imprac- 
ticable nor unreafonable reparations for injuries of this kind. 

The fecond offence charged in the indi€iment, namely the Af- 
fault and Battery, needs no obfervations. 

Upon the whole tHE Court after a moft attentive confiderati- 


on of every circumftance in this cafe, do award, and dire& me. to 
pronounce the following fentence :— 


eas YaRR 
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That you pay a fine of one hundred French Crowns to the Com, 
monwealth ; that you be imprifoned until the 4th. day of Fuly 1 
which will make a little more than two years imprifonment in the 
whole; that you then give good fecurity to keep the. » and 
be of good behaviour to all public Minifters, Secretaries to Em. 
baffies, and Confuls, as well as to all the liege people of Pennjyh 
vania, for the {pace of feven years, by entering into a recogni 
yourfelf in a thoufand » and two fecurities in five hundr 

nds each: that you pay the coits of this profecution, and remaig 
committed until this fentence be complied with. 


. 
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ComMMON PLEAS, Philadelphia. 
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December Term, 1784. 












Youne verfus RevBen 





NDER a rule’ Of this Court, Referrees reported, “ that the. 

J furn of ‘iI 5. was due the 3d. of March laf, with intereft on’ 

the fame’”’. ‘The time mentioned was feveral months before the 
meeting of the Referrces ; and, on motion, THE Court fet afidethe ~° 
report for the uncertainty ; asthere might have been a fum due on the 
34. of March, and nothing due at the time of making the report. 










we 
Gerarp verfus Basse et al. 






HE defendants declining in their circumftances, and being 
much preffed by their creditors, Baffe fled, and Soyer was im- 
prifoned at the fuit of the Plaintiff. During his confinement, he 
executed a bond and warrant to confefs judgment, to which there 
was ene feal, and the fignature was in this form, “ Fobw Abraham 
Ssyer for Baffe &F Soyer.” 

And now a motion was made to fet afide the judgment, at the 
inftance of the creditors in general, in order that an equal diftribu- 
tion might he made of the effects under a domeftic attachment, which 
had iffued againit Baffe and Soyer. 

Sergeant and M:ylan, in fupport of the motion, argued, that th: 
band was a paymznt of the debt in the eye of the law; and t')»: 
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although Bapetis isle to Seyer’s a€tion for acontribution, yet not has " 
ving figned the warrant, he was not fubjeé tothe execution of Gerard, 
the plaintiff. 2 Black. Com. 295. 3 Bac. Avr. 590. 2 Bac. Abr, 
227. 358. 2 Vern. 293. 2 Ch, Cafes. 228. They faid, that the ex. 
ecution of deeds was not to be regulated by, nor does the effet of 
them depend upon, a particular cuftom of me but’ they are 
derived from a fuperior fource, to wit, the law of the land; and 
they infifted that Bafé not having joined in the warrant, the judg- 
ment, being joint, muft fall to the ground. 2 Black. Rep. 294. 
Shep. 69. 

ngerfol, in fupport of the judgment :—It is regularly true, that, ” 
according to 3 Bac. dbr. 611. one merchant may bind his partner, 
by accepting a bill drawn on both. If, then, in fubitance, the a& 
of one obliges the other, what difference arifesfrom the circumftante - 
of the delivery not being formally executed? That queftion 
was agitated in the cafe of Kim vs. M‘Farlan: there Levinz in- 
dorfed a note of M'Farlan’s to M‘Kim; but being indebteds to 
M‘ Farlan, he thotght it proper to give him previous notice of the — 
tranfaction, and, accordiggly, threw the note into his defk with 
that defign. During his abfence, M‘Kim, who hid given a valu- 
able confideration for the note, perfuaded Mrs. Levinz to give it up 
to him, and afterwards fued J/Farlan upon it, who ground- 
ed his defence upon this, that the note was never. delivered — 
over. 

Sergeant. Improper and falfe fuggeftions were ufed to induce 
Mrs. Levinz to deliver the note. 

Ingerfol. True: but the voint in difcuffion was the delivery; 
and the jury found for the plaintiff.—-Cowp 2 Any proot of in- 
tention to aflent to a delivery is fufficient ;—no particular mode of 
action, no form of expreffion, are neceflary. The prefent queftion, 
however, is, whether the Court will confirm the judgment as to 
the partner who fealed the warrant, and vacate itas to the other. 
The adverfe Counfel have cited 2 Bacs Abr. 227. 358. to thew 
that the judgment, being an entire thing, muft be wholly fet afide, 
if atall. But this doctrine is fully retuted by r Cro. 32292 
Black. Rep. 1133- With re{pe@ to the warrant’s being executed while 
Soyer was in prifon, it may be obferved, that an Attorney was pre- 
fent ; and in Sluyter’s cafe, the Court determined that it was not 
neceffary the Attorney fhould be for the party ; but that it was” 
enough if the bufinefs was fairly tranfa&ted in the prefence of an 
Attorney. Here neither fraud nor violence are fuggefted. 

Lewis, on the fame fide, ftated two queftions = 1ft. Whether, 
upon the facts, this judgment can be fet afide as to both Baffe and 
Soyer ; and 2d. Whether it can be fet afide as to one, and continu- - 
ed againft the other ? 

rift. Point.. As this was a joint debt, juftice naturally requires 
that the judgment fhould be confirmed ; and it being admitted, that 
a contract not under feal made by one, would bind both partners, 
we alledge that the feal creates no difference, for the caufa con- 
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Fd igethe fole- ¢rigtion, Seals are of the fame etfe in Lex 78s, 
1 Cat oriaas a Common-law fand there is no authority to mtat in © Ce 
the oppofite @otrinc, fory S: is mot the cafe of jomt coa- , 
actors. . The badkssmiencral, where they fpeak of the oblig:tion 
“9 & ‘ impofed.on one pa the Contract of another, mention only 
Ld » and whether tinder feal or not, is not ditinguifhed, Wen 
declaresuponethem, we alledge the fubfcription of both partners, 
though, in fact,-otte fubfcribeg. Therefore, and becap e deli- 
very is. mo farther necetlaty than as evidénce of patling the imterett, 
the arf point fees determined in the negative. ; 
‘ ad. Point Hie ives thee the feveral authorities quoted on 
@ tig otlec fide, were drawn frdm writs of error; and, as this record, 
couldgnot appar im its prefent form, if carried into a: Superior 
, Jourt, he tnicreg@, that cither the authorities were not applicabi-, or 
: reGoud was tobe confidered upon the ground of a removal by 
} | & ©, writef error: and imigthat cafe for error dans le record, the judgment " 
- muif 5: wholly reverfed ; but when the error is deburs, the judgcicnt 
may be reverfed in"part, andeconfirmed in part. 1. Leon. 317. 
Cro. E. 1ts5. 3 Lev. 36. Moore 564. Belides, he contended, that 
’ the releafe of @rrors, contained in the warrant of Aitorney, purges 
and protects whatever might be deemed irregular with refpedt to 
» Syer ; although it may not be fuificient to fet up a void proceeding 
againit Baffe. 2 Stra. 1215. 3 Mid. 109. 6.Co. 25. (a) 


¢ 





. Sergeant, in reply, made three points; 1(t. That the bill of on2 
binds both from the neceffity of trade ; but that the neccility does 
P not extend, nor does the rule exift, in the cafe of deeds, and other 
- fpecialities. 2d. That a judgment cannot be fet afide. in part, or 
f againft one only of the defendants. Where, indeed, the diiereat 
4 parts of the judgment are, in their nature feparable, asim fines a 
o common recoverigs, mere modes of aifurance, it may* be done, and 
re ' tothofe cafes only the adverfe authorities are confined. % Bac. Abr. 
v 569. explains the mode ‘of reverfing judgments; and 2 Bac. 
Bs Abr. 227. is fo full upomthe impartibility of judgments, that itcan- 
2 not be too often infifted upon, in the prefent cafe. 2 Black. Re. 
le 113f. contains the fame do@trine. 3d. The releafe of errors mu.t 
= bz confidered unter the diltin€tion in 3 Mod. 109. which ihews 
ot that where divers are to recover in the pegfonality, the releafe of one 
as” is a bar to all, but it is not fo in point of difcharge. 6 Co. 25, (a) 
un is explicit, that, where two, or more,.are charged jointly, if they 
bring a writ of error to difcharge themfelves, the releafe oi onécau- 
fy not bar the other; for, they have not afly intereit or, benefit, but a 
id joint charge and burthen, which cannot be difcharged or steleafed, 
as unlefs by the plaintiff who has the imtereft and benefit of it. Lt, 
therefore, Szyer’s releafe does not difcharge the error, he concluded, 
es that forthe other reafons, the judgiaent mutt be fet alide. 
at 
rS, The Paagsper delivered the unanimous opinion of th: Corrt,, 
Me to the follodhne effect. 


Saipegn, Prefident.—There car be no doubs that in the co FF: 
Of trag:, the at of oae peratcr, isthe at of both, There is ® t- 
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tual authority to that fe, mutually given by entering 
partnerfhip ; and in every thing that relates to their wfual @ealings 
each muft be confidered as the attorney of @he other.* But thi 
principle Cannot be extended further, to embrace objects out 
courfe of trade. It does not authorize one'toexecute a deed for the 
other ; this does not refult ffom theig.c ion as partners; and 
there is not a fingle inftance in the'books Which can countenance 79 
fuch an implication. , . an ite, £ 
In the cafe before the Court, thereis io difpute fhat the debt is — 
not bona fide due to the plaintiff. ‘Ner can there be any, with re- 
fpe& to the validity of the warrant, againft the* perfon “ee ah. | 
ually fealed it. Whatever, therefore, may be the-fate of the judg- 
ment again{t Baff, we are, unanimoufly, of opinion, that it is,an | 
every point of view, binding upon Sg@er: And in conformity t 4 
the authority in 1 Black. Rep. 1133. (where -the Court’ granted a 
rule to {trike out the name of ananfant, after judgmignt was enter 
upos a warrant executed by him and another) we now give the ¢ 
plaintiff leave to ftrike out the name of Baffé; sand the judgmient 
againit Soyer will femain. - 
Accordingly, judgment fet afide asto Ba/fz, and confirmed as to ~ 
ayer. 


* See pok in S.C. Whitebead vs Tillier. 
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Davison’s Leffee verfus BLooMER. 


DEED, attefted by two witnefles, one of whom had married 
the Leflor of the plaintiff, the other refiding within the Coun- 


, ty and not produced, was offered in evidence, upon proof of the 


hand writing of the witneffes. 

Hargly obje&ted, that ft would be better evidénce to prove the ex- 
ecution of the deed by the abfent witnefs, not interefted ; and, there- 
fore, this ought not to be allowed. ~ 

Yeates contended, that if a witnefs is incapaciated either by his 
own act, or by the act of God, proof of the hand writing is fuffici- 
ent; as where a witnefs has been convicted of perjury. 


By tHe Court.—There is a cafe in Strange where a party, 
who was a witnefs to a bond, aiterwards became interefted, and, ai- 
though the proof of his hand writing was admitted, yet there mutt, 
likewife, have been proof that the other witffefs could not be found. 
The beft evidence of which the cafe reafonably admits has not been 
offered ; and, therefore, we cannot allow the deed to be read on this 
occafion. 


Q2 . 


~ 










r785. 

















as any .* ~*~ > 4) 
Ce! ila 
* ; 




















added te £-7 11 oi, that he has already received, arma A 
° ; : ‘RAR- 
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Trady verjus Wikorr. | “ya > © 
”“ 
* . 3 = P 
N this caufe the Crter Jusvice Jaid down th: following relies) a 
in computing intere!t, “ee | } 
MKear, Chief Fupice. The rule of computing intireft muft be D 
fuch, that the interctt of moncy paid in before the ume, muft bade. |" “gp,9 
dued from the intere{t of the whole fum’ due at the time. appoint. ig 
¢.) by the inftrument"for making the payment. For inflance, a bond " om 
to pay £, 100, with annpal intercf{t at © per cent. and at the end df agrec 
‘fix months, {.§@ is paid in. ‘This payment fhallnot be apportion || jp w 
ed; £.3 to the difcharge of the halt year's intereft, and £.47 to the P)y afr, 
dimunition of the principal; fo as to calculate the rem ajning inter- ment 
eft at 6 per cent. up@n P93 for fix months; Bpt the intercit tha | after 
be charged at the end ot the year upon ¥.100 ; the paynente f: Bo% on c 
fhaii then be dedu&ted from the aggregatefum of £.106, they | dagrec 
ebligor receive a credit for £.1, 410 as interell of £.50 dor ix month, iw lai 
eater 4 of th 
The reafon and propriety of the rule laid doyyn by the CHiEF A tthe t 
Jusrpce, will be evident trom a fhort calctlation, ftating.Odligor fiffs ; 
and Od: gee, as Debtor and Creditor,, according to the mercantile tem 
form. T 
Dr. John Stiles, in account with John Nokes, per Contra. Cr, meni 
1784. 1783 mon’ 
Janyary wt. Tohis bondand + July1. Bycafhh - - f'§0 o0 | the « 
year'sinterefWf.100. 1784 : ‘Pp 
: ‘¢ Jan. 1."By intereft of £50 this | 
- "ey idasabove - IMO8 | poy % 
<" By balance - - 5410058 feo, 
ere: ar mes ble r 
£.106 : £-106 2 O% take 
——_——_- 2 TEE, ae tepe: 
But if this account were flated on the cofitrary prigciple, it would T Sept 
appear 2s follows. fle 
Dr. John Stiles, &c. 6 Per Contra, Cr. and" 
1754 | ~ 1784 G 
July 1. Tohis bond &6 1 July BYcatfh 6 mos. 8 that 
mos. intereft {.103 Oo intéreft 2 - £.3 © Se the p 
50 By do. onacct. OE they 
1785 ofprincipal - 47 0 @& meat 
jan. 1. Tohisbond 53 @o ) -- # clare 
To6mos.int. 11194 1785 50 ©O FF prim 
si ——— i Jan. By coh = $4.21. 9h Mien 
54 11 OS Oe aM 
£54 11 9% = @f.104 11 gt char, 
To Jple 
So that the Odliger pot enly preys £.1 13 of more im the year bye gay | 
we fecond methed of cal@ulaticn ; but the Géugee gains £23 more Bejag | 
-pen his £.100; for, if he puts out the £.47 when he seegives it, Bg. 
sr the end of the fix months it will yield £.1 8 24 imteredty which aon: 



























i # Morris, and Inglis, merchants of Philadelphia, as {ureties tor the pay- te 
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Supreme Court of Pennfyloani ; B25, 


“Wuanrron et alyverfus Morris et dl. 1785; 
Diz upon a bond. Plea, payment, witl leave to give the 
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* Apecial matter jn evidence. | 
_* ‘The cafe wag thiss-—The plaintiffs, copartners, fold to Pleafant:, a 
Shore&S Ce. merchants in Virginia, a confiderable quantity of tobac- : 
in March 1778, when the Penn/ylwania {cale*of depreciation, efti- ® 
Sates continental money at the rate of five for one. Articles of ! 
eement were executed between the vendors and the purchafers, 
in which Pleafants, Shore % Le, covenanted to procure Milling, 


ment ofthe tobagco ; .and, accordingly, a bondgfor that purpofe was " 
afterwards executed by thofe gentlemen, in the poelty of £12,000 
on condition to be yoid, if Pleafants & Co. thould pay the fum 
‘agreed upon (that is £7 per cent.) * on the thirtieth of September 1782 
in lawful current money of pagers? It appeared that Jnglis, one 
of the defendants, had offered ta pay the value of the tobacco, at 
‘the time of the fale, with interefh; but this was refufed by the plain- 
tiffs ; and no payment or tender, being made upon the goth a Sep- 
tember 1782, they brought the prefent action upon the bond. # 
The evidenge was brief, contifting only of the articles of agtee- 





Cr, ment, the bond, @ depofition of the offer made by" Jnglis, and tefti- 
mony that the ufual price of tobacco, during many years preceeding ~ 
o9 the war, was about 20f per Cwt. 
| Wilcacks, Sergeant, and Lewis, for the plaintiffs, contended, that 
this tranfaQion was a fair and lawful wager on the part of /¥bar- 
oe. ton, & Co. in confidence that the continental money would recover 
© ©” 7 its original value; and that-on the other hand they ran a confidera- 
= ble rilque ; as, if it depreciated, they would have beemybound to 
2°48 take fie provides it continued a Jegal currency. But the aé& which 
=, repealed the tender Jaw deftroyed its currency; fothat on the 3oth 
uld September 1782, when the bond became due and payable, the on+ * 
ly ‘awful current money of Pennfyivania, was coin, of gold or filver ; 
_and'that by the terms of the bond ought to be paid. 
Geverneur Morris, Wilfan and Inger{sl, for the defendants, denied é ’ 
94 that the tranfaCtion was townded in a wager ; and contended that 
> % Fhe plaintiffs had fetup a hard and unconfcionable demand: for, 
O\ 4 they infifted, that the /awful current money, exprefied in the bun’, 
ge meant what was current at the time of its exccution; and they, de- 
453 clared the readinefs of the defendants cither to pay at the rate efta- 
2 © 4 biithed by the fcale of depreciation, or according to 'the real value 
1 OF ol the tobacco, with intereit from the date of the fale. 
neal M‘Kean, Chief ‘Fuftice delivered a circumf{tantial and learned 
192 charge. ta the Jury. He faid, that the want of a Court with equi- 
os tible powers, like thofe of the Chancery in England, had long be¢n 
t bye E felt in Pennfylvania. "The inttitution ot fuch a Court, he oblerved, 
, had once been agitated here ; but the houfes of Alfembly, antece- 
rer: dent to the revolution, fuccefsfu!ly oppofed it ;, becaufe’ they were 
hich boprch nfive of encreafing, by that means, the power and influerice 
° oP 
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| 125s CaSeg ruled and adjudged &c. 


M'‘Kean, Chief Fufice, &c. 


\ 


of the Governor, Who claimed it as a right to be Chancellor. 


‘remedy is provided for a breach of truft; no relief can be “Obtained : 
in cafes of covenants with a penalty &c.. This defe& of jurifdi@i. 
on, hasneceffarily obliged the Court upon fuch occafions, to refer 
the queftion to the jury, undér an equitable and ¢onfciencious in. 
terpretation of the agreement of the pzrties; and it is upon that” 
ground, the jury mutt confider and decide the prefent cate: 

His Honor, having recapitulated the evidence, concluded with the 
following obfervations. ee 
The bond is made payable in current money of Penn/ylvania ; but, 

I would afk, what is the current money A Pennfylvania? ¥ or my part, 
I know of none, that can properly be fo called, for current and law- 
ful are fynonymous. In Great Britain, the King by his proclama- 
tion may render any fpecies of coin a lawful currency. tehere, 
it can only be done by an a& of aflembly ;.and except in the tem- P 
porary laws for fupporting the former emiflions of paper-money, 
there is no pretence that the legiflature has ever interfered upon this 
fubje&. ‘The expreflions in the 2 Seé?. of the a&tof the 27th Fanua- 
ry, 1777, cannot be conftrued to make the Spanifh_ miilled dollars a 
legal tender, as they are only mentioned by words of referrenceg 
butethat which was declared to be a lawful tender, and confequent- 
ly, became the legal cuprency of the land, was the money emitted 
under the authority of Congrefs. 

To that fpecies of money, therefore, the bond mutt be taken to 
relate; and the jury will either reduce the penalty to gold or fil- 
ver, according to the {cale of depreciation ; or, if they think it more 
equitable, they will find a verdict for the value of the tobacco, and 
give the plaintiffs legal intereft from the day of fale. 

The jury adopted the latter opinion, and found for the plaintiffs 
with £.3,600 damages and 6d. cofts. 


Witson’s Leffee verfus CAMPBELL. 
JECTMENT.—Yates, tor the defendant, when called upon at 


-4 the trial to copfefs Leafe, Entry and Oujfter, confefled Ltafe, 


Entry, and Oufter for part only of the tenements laid in the declara- 
tion. 
This was oppofed by Bradford, who contepded, that the defend- 


ant having taken general defence, when he firlt pleaded, and entered 


into the common rule, he muft now confefs Leafe, Entry and Oufteras ~ 


to the whole; but the plaintiff.can recover no more than he proves 
the defendant to be in pofleffign of. 1 Att. Prac. 317. 


By tHe Court: The defendant muft in this cafe, conicfs 
Leaje, Entry, and Oufter for the whole tenements laid in the decla- 
ration *. Common 


* This cafe was determined at N. P Curlife on the 16 Jday, 1785, before 


For 


this reafon, many inconveniences have been fuftered. No adequate | 
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SHOEMAKER verfus SHIRTLIFFE. 





" p4teas moved for a rule to fliew caufe why the execution iffu- 


ed in this action, fhould not be ftaid, till another action, 
brought upon the a&t of Alfembly againft Ufury, by Shirtliffe, the 
prefent defendant, agdinft Shoemaker, the prefent plaintiff, was de- 
termined. 

The motion was founded upon an affirmation, which ftated, 
thatthe plaintiff and defendant, having been concerned in trade, 
borrowed money from one Anne Gibbs upon a ufurious contract; 
that Ame Gibbs became prefling for the payfnent of the money while 
the defendant was out of town; that the plaintiff thereupon gave — 
her his feparate fecurities to pay within a certain time; that upon 
the defendant’s return, he executed a bond and warrant of attorney 
to the plaintiff, for his proportion of the debt due to Anme Gibbs, 
thatthe prefent execution is iffued upon the judgment confeffed by 
Virtue of that warrant of attorney ; that an action is depending a- 
-~_ Gibbs, on the a& of Affembly againft Ufury, and that the de- 

endant has alfo inftituted a fuit againft the plaintiff, upon the fame 
aé& returnable to September term, 1785. 


e It 
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It was fuggefted, im fuppogt of the n, thatithe object of the 
execution, wasyathare which.the defendant held im a veffel with the 
plaintiff, andlothiers ; and if this fhare was taken. and the 
defendant would be indanger of loofing fatisfaction, af he recovered , 


in the gua tam a@en which he had initituted geeint the plaitiff. 

Ine and Sergeant oppoled the gle in the fir jpance. Prey 
contended, that, even admitting there had been an ufurious cofitra 
between the parties to this fuit, and AameGibds; yet, as it did aot 
appear that any pasgfofitthe money had been paid, na penalty was in- 
curreths for, the words of the aét are, that no perfon fball receive or 
tuke. They faid, likewife, that although the confideration ef the 
bond was originally ufurious, the aé a 
void ; but only wéfked a forfeiture to the value of the thing or mo- 
ney lemts and thaf; therefore, witgout going farther, if the defend- 
ant’s crofg action did not appear fom his own itating wellpupded, 
it fhould not be made the initrument of delaying the plaintiff’s fag 
tisfaction. re 

Dailas afferted, that he was prepafed to prove Gibbs had received 
a part of the money, and that therefore the Ufury was complete. 
He argued, that if the original agreement be corruptgbetween all 
the parties, and fo within the a&, no colour would exempt it from 
the dangers of ufury. 1 Brownl.73. 2 And. 428. 4. Shep. Abr. 
170. ‘That it isnot material whether the payment of the princi- 
pal and the ufurious imtereft be fecured by the fame ‘or different 
conveyances, for all writings whatfoever for the ftrengthening fuch 
a contract are void. 1 Hewh, 248. Cro. If. 252. 508. Thata fe- 
cond bond made after the forfeiture of a former, and conditioned, tor 
the receipt of intereft according to the penalty of the forfeited bond, 
is within the ftatute. 1 Hawk. 248. 3 Keb. 142. That if a bond 
depends on fome other deed, and that deed becomes void, the bond 
is void alfo. 2. Wils. 341. and that a fine levied, or a judgment 
fuffered for the fecurity of money in purfuance of an ufurious con- 
tra&t, may be avoided by an averment of the corrupt agreement, as 
well as any paroll contract. 1 Hawk. 248. 3 Ral. 509. He faid 
that the defendant did not wifh to diminith the plainuff’s fecurity, 
but only to obtain a ceffatiou of proceedings ’till the illegal conti- 
deration of the bond was afcestained by the event of the crofs 
action ; that if the confidergtion was illegal by ftatute, it was void 
by the common law ; and, confequently, that the defendant would 
then be entitled to recover form the plaintiff as much as was now 
taken in execution. 2. Wils. 341. Carth. 225. 

But BY THE eke cannot in this way enter into a 
confideration of the merits of another aétion. Nor ought we yp- 
on fo flight a foundativn to grant a rule to fhew caufe; for fuch 
rules by the delay which they occafion, are frequently as prejudicial 
to the plaintiff, as if they were made abfolute. 


Dailas took nothing by his motion. 


ScOTTIN 


Affembly@id"hot make it, * 
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ScotTin verfus STANLEY, et al. 


OHN M. TAYLOR had put a veffel on the ftocks, and 
J contraéted with the different tradefmen. When the thip was a 
ttle advanced, he fold one half to Staniey, and one quarter to Fo- 
b Carfon, or rather interefted them each fo much in the concern. 
Taylor continued to be thip’s hufband, fitted out the thip, received 
the bills of difburfements, and was paid by the other partners their 
refpective proportions of the building and outfits. While the fthip 
was on her firlt voyage, Taylor failed—The plainiff, who was the 
painter, commenced this action againft all three, Stanley and Carfon 
refufing to pay his bill. 

On the 12th of Augu/f? the caufe came on for trial It did not 
apoear in teftimony when Stan/ey and Carfon became: interefted 
but it was admitted to be after the contract. The plaintiff made 
his charges in his book “ to Ship Hannah”, and fhewed, that on the 
4th of April, Stanley and Carfon had engaged a captain for the thip. 
The firit item of his account. was dated the 3d of April but all the reft 
after they had done this aé&t of ownerthip< 

Taylor offered to confefs judgment, and Sergeant : and 'Sitgreaves 
for the other two. defendants. contended, that reference fhould be 
had to the time of the contraé&t made, which being when Taylor was 
fole owner, the plaintiff could refort to him: alone; that no 
purchafe made or intereft acquired afterwards, could make Stan- 

and Carfon liable for a contract made with Taylor only, and on 

aylor’s fole credit, and that this cafe was particularly ftrong, it be- 
ing proved that they had each paid their proportions already to the 
ip’s hufband, Taylor. 

But SHiPPEN, Prefident, inftruted the. jury, that as the work 
was performed after they had become owners, and appeared avow- 
edly fo, it was certainly done on their credit; and not only the 
fhip’s hufband, but all the real owners at the time of the work done, 
were liable. 

Lewis, for the plaintiff, cited and relied on Cowp. 636. 

. Verdi& for the plaintiff, 


Buckley verfus DURANT, 


HIS was an action of Trover.—Non cul. pleaded, and iffue— 
Afterwards the caufe was referred, and report made,“ That 

“ plaintiff pay to defendant £.3 ; upon which payment being made, 
“ defendant to reftore to plaintiff certain articles, for Trover and 
“ Converfion of which the action was brought.” Judgment nif 
had been entered on this report, and now Auguff 13, 1735, Lewss, 
for the defendant, offered to {tate his obje&tions to the confirmation 
ofthe report. Sergeant and Bank/fon objected to going into the ar- 


' gument, and infifted that judgment fhould be made abfolute, becaufe 
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no exceptions to the report had been filed in writing, which they 
contended ought to have been done, within four days from 
the entry of the judgment he Lewis admitted, that where the 
exceptions arofe from faéts, fuch as mifbehaviour of the referrees, 
want of notice &c. it was neceflary that they fhould be in writing ; 
but infilted, that where the objections arofe from the face of the re. 
port, as in the prefent cafe, and depended upon conftrution of law, ~ 
there was no fuch neceflity. And accordingly THE CouRT per. 
mitted him to proceed. 
He son three exceptions : 

sft The a& of Allembly giving refcrences by rule of Court in 
ations depending, puts the report of referrees on the fame footing 
precifely with the verdidt of a jury. Now, in Trovera verdi& can 
never be for reftoration of the {pecific chattles, but for damages only, 
and fuch a v@fdiét would be error: therefore he inferred the fame 
Jaw in the cafe of a report. 

adly. The report, on the face of it, fhews the aétion of the plain- 
tiff to be illegal—for Pawnee has a right to detain his pledge, until 
p yment of the fum for which the pledge was given; and until 
fuch payment, Pawner can have no aétion to recover the thing 
pawned, or damages. Now the report finds £3, due from the 
p!intiff to the defendant, which at once defeats his right of aétion, 
and fhews that judgment fhould be for the defendant. 

3dly. A report fhould be fuch a one as that the Court may give 
judgment and award execution thereon. Judgment cannot be for 
both plaintiff and defendant on one iflue; and this report gives 
fomething to each—It is a report on both fides—Judgment and exe 
ecution can be only for one.* 

Tue Court inclined ftrongly to’ be of opinion with Lewis, 
particularly on the firft point ; but no judgment was given, that the 
parties might if they would, accommodate the matter by a new res 
jerence: and, accordingly, it was afterwards referred de novo. 


Carrew verfus WILLING. 


APIAS to Fune, 1784. The Bail bond fued to September, 
1784 ; and December 1784, judgment was figned on the bail bond 
fuit, mh {pecial bail filed in 30 days. Default was made in filing 
{pecial bail, and afi: fa: iifued to Fune 1585. The 


* Mr. Lewis mentioned, that on a former argument of this cavfe, this excep- 
tion was. combated by an obfervation, that even if judgment could not -be entered 
on the report according te the common ferms, yet the reference being made va 
der the eye of the Court, they would grant an attachment to compel compliance 
with the report, and the cafe of Raifion vs Stewart was mentioned, where the Sw 
preme Court it was faid. eftablifhed this point. Time had been given to the we 
tiffs Couafel to fearch for notes of this eafe; and no note being now produce 
Mr. Lewis faid, that although he was concerned in that caufe with the gentleman 
who cited it (Mr Sergeant) yet he could not remember that any fuch point he} 
been adjudged, and contended that rhe act of Affembly gave we fuch authority, 
agd that ao inftance of fuch an attachment had ever been knowa in our practice 
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y And now, Auguf 8,1785, Sitgreaves filed defendant’s affidavit of 
1e gjuit defence, and obtained a rule to thew caufe, why the proceed- 
S ings in the bail bond fuit fhould not be itayed on paying coits, 
5 pleading iffuably in the original action, taking thort nouce of trial, 
e- and confenting that the judgment on the b.il bond thould itand as 
Ww, a fecurity. e cited Barnes’s notes 74. Birch vs. Graves. ib. 85. 
Te Otway vs Cockayne. Ibid. 91. Seaber vs Powell. lbid 112. Moriey 
ws Carr. 
On the 13th of Auguft, Sergeant, for the plaintitf, fhewed caufe ; 
in but, after argument, the rule was made abfolute. 
ing . 
an 
ly, CAMPBELL verfus RICHARDSON. 
me 
sd HE Defendant had been bail for his brother, who fufferin 
ntil judgment to go againithim, a Scire facias was iilued againi 
ntil the defendant, and in due evurfe judgment therepn—lIn the interim, 
ing between the recognizance of bail and judgment on the Scire facias, 
the feveral judgments were obtained againtt the deiendant by his pro-- 
ion, r creditors, executions iffued, and his real eftate was feized and 
old. But the proceeds not being {ufficient to fatisfy all the jude: 
give ments, the Sheriff brought the money into Court,to be difpoicd 
foe of as the Court fhould direé. 
ivan Sergeant, for the plaintiff Campéell, infifted, that recognizance of 
| exe bail is a lien upon the land trom the date of the recognizance, and, 
therefore, claimed a preference to all judgments afterwards obtaincd, 
null although, they might be previous to the judgment on the wi 
a cias—He cited to this purpofe, Stat. 2y. Car. 2. ¢ 19. 2 Bac. 
Abr. 363. 365. 10 Vin. 559. 563. 2 Salk. 564. Cro. Kliz. 551. 
Ingerfol, on the contrary contended, that Campbell thould. oaly 
have preference from the date of the judgment on the Scire facias ; 
‘and argued from the ftatute of trauds and our act of Aifembly afcer- 
taining the mode of paying the debis of decedants, and cited 1 Peer 
Wms. 333+ Cra.’ Fac. 449- 
mber, After confideration, the Prestpent delivered the opinion of 
fling the Court, on the 26th of Auguit. 
in ; 
The SuipPeN, Prefident.—This is a queftion concerning the. binding 
nature of a recognizance ot bail, as to the lands of the bail; and 
bores” whether, in Penn/ylvania, a prior recognizance creditor, or fubfequent 
dc ea judgment creditors, fhall have the preterence. 
pliance From the cafes cited, it appears, that, although lands in England 
ps Sw are bound by recognizance, yet there is fome uncertainty as to the 
Bae time from which they are bound: whether from the capfeon, or from 
elanuatl the inroliment ot the recognizance ; or irom the judgment again{t the 
ot hep principal ; or froma aca eft inventus returned upon the Ca. Sa. And 
go feveral of the cafes which mention that |.nds are bound upon the 
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caption, are fince the Statute of fiauds, which fays that the lien fhalt 
be from the inroliment. 

I do not find that there have been any legal decifions upon this 
point in Penfylvania; but a general opinion has taken place, which 
has been carried into univerfal pra€tice, that recognizances do not 
here bind lands, until they are proceeded upon to judgment againft 
the bail. Hence it is, that, whenever a purchafe, or mortgage, is 
made, the examination at the offices, and the certificates which are 
given by the prothonotaries, are only of the judgments in force a- 
pn the feller, or mortgagor, and not concerning recognizances. 

“he practice has, indeed, been fo general, that all the conveyancers 
and lawyers, for a long courfe of years, have, on fuch occafions, 
confined their enquiries to that circumftance alone ; and many titles 
mutt, theréfore, depend upon it, which would be fhaken it a con- 
trary conftruction thould now be adopted. 

Whether this opinion took its rife from the different fituation in 
which the lands of this country are from thofe of England, and from 
their being liable to be fold for debts ; or from the filence of the Le-. 
giflature upon the fubjeé ; or from what other caufe, we can but 
conjecture. It is remarkable, however, that when our act for the 
prevention of frauds was made, in the year 1772, although the Le- 
giflature copied the claufe in the Engi/h ftatute relating to judg- 
ments, and was minutely exaét as to the time from which they 
fhould bind lands, yet they totally omitted the claufe relating to re- 
cognizances. This filence, it is true, is no abrogation of a law; 
but it looks as if the Affembly had taken up the popular idea, that 
recognizances did not bind till judgments were obtained upon them, 
and, therefore, they thought that no particular provifion was in that 
refpe& necetiary. Upon what principle, indeed, could they elfe 
have’ been fo careful of innocent purchafers in the one cafe, and not 
in the other? 

We may alfo properly take into view, that, long before the paff- 
ing this aét for the prevention of frauds, the relative dignity of 
judgment debts, and of thofe upon recognizance, had been fettled 
by a law, direéting the order of p2ying the debts of perfons decea- 
fed. That is—ift. Phyfic and funeral expences.—2d. Debts aud 
duties to the Queen.—3d._ Debts due tothe proprietor and governor.— 
Ath. Fudgments.—5sth. Debts due by recognizances.— Oth. Rents &c. 
If, however, it fhould be faid, that this is only a dire€tion in what 
order debts fhall be paid, without any refpe& to the binding nature 
of judgments and recognizances, it may be anfwered, that, frag. 
the fituation of lands in this country, that confideration muft necel- 
farily be included. Here, qs I have already obferved, lands are 
chattels for the payment of debts ; they are chattels too in the hands 
of executors ; and all writs of Fi. fa. dire& the levy accordingly to 
be made, of the goods and chattels, ands and tenements of the deceaf- 
ed, in the hends of the executor. If, then, in fuch acafe, two writs 
are executed upon lands, founded, one upon a prior recognizance, 
‘and the other on a judgment fubfequent to the recognizance, but 
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prior to the judgment upon it, the Court muft clearly decree a 

reference tothe judgment creditor. ‘This feems indeed to be a 
fesiflative direction as to recognizances in fimilar cafes; for, what 
confufion would arife, trom fuppofing the lands of deceafed perfons 
to be bound from one time, and the lands of /iving perfons from 
another ? 

Upon the whole, we think, that great mifchiefs and dangers 
would be impofed upon honeft purchators, if, at this time of day, 
we fhould unfettle what has been fo long the general opinion and 
practice on this fubje@. Therefore, 

Let the plaintiff take preference only from the date of the judg- 
ment on the Scire Facias. 


° 


SHOEMAKER verfus SHIRTLIFFE, 


THE defendant had executed a bond, with warrant of attorney 
to confefs judgment to the plaintiff. "The bond was payable 
on the rft. of September 1785 ; but there was no provifion for a ftay 
of execution, till that time, inferted in the warrant of attorney. 
The plaintiff iflued a Fi. fa. before the 1ft of September, and Dal- 
las for the defendant, moved to fet it afide. 


Tue Court were of opinion, that the warrant of attorney re- 
citing the bond, was only an inftrument fubfervient to it; and, con- 
fequently, that the execution could not be iffued, till the time, given 
for payment was expired. 

The execution fet afide. 


Burrows verfus HeEYsHAM. 


SCRE FACIAS againit the bail, and the judgment removed by 

writ of error. Upon the iffuing ofa Certiorari to bring up the 
record, the plaintiffs moved to amend the Scire Factas by the record, 
fubftituting September 1782 tor December 1781. The motion had 
been argued at the laft term, and now came on for a fecond ar- 
gument. 

On the part of the defendant, it was faid, that as the caufe had been 
removed, by writ of error, this Court had no longer any jurifdicti- 
on over it; but this objection was not infifted upen. Doug. 130. 
110. and Cowp. 841.844. had been cited for the plaintiff on the former 
argument ; but thefe were cafes of ejectment ; and it would overfet 
the law, if other points were to be brought within the principle, 
by which eje&tments are regulated. With refpe€t to amendments 
by the ftatutes of ‘Feoffaiile, they were only in matters of form; but 
the 
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A185. the prefent motion went to matter of fubftance, and, therefore, 

‘ , ought not to be granted. The bail, if the judgment is mifrecited 
in the Scire Facias, is intitled to relief by writ of error. Salk. 52. 
L. Ray. 1057. 8. @. 6 Med. 263. 2 Stra. 11657 Gilb. 136. 

For the plaintiff it was anfwered, that, independent of the ftatutes 
of Feoffailles, this might be amended. It is a rule at common law SI 
to amend, whenever there is anything to amerd by. 5 Burr. 1730, 
was matter of fubflance, yet amended ; becaufe there the reft of the ’ 
pleadings reétified the error. That, likewife, was a cafe after a 
writ of error had removed the record, and there had been an argu- 
ment in the Exchequer. Here the error appears on the tace of the 
writ, which recites the judgment to have eae prior to the date of 
the recognizance ; and in this point it is diftinguifhable from Saik. 
52. L. Kaym. 1057. 

On the 20th of Auguf?, the PresipENnT delivered the opinion of 
the Court. 

SHIPPEN,Prefide+t. As it has not been made any part of the argument, 
‘that the power of the Court to amend, is not the fame, as it was 
beiore the ation was removed, we fhall determine the queftion as 
we thould have done, if the writ of error had not been brought. 
Upon the liberal principles of modern practice, therefore, and in- 
deed, for the honour ot common fenfe, we think it incumbent up- 
on us to direét the Scire Facias to be amended by the record. Be- ' 
fides the cafes in the books (particularly that in Barnes 6. Sweetland vs 
Beezely) there are fome inftances in our own Courts that authorize this 
determination. I remember in Scott vs Galbraith at Nift Prius, in 
Lancafier, a verdict was given tor the plaintiff in ejeétment, for one ‘7T 
half of the premifes, and nothing was faid refpeQling the other 
half. A motion was made in Bank to fet afide this verdi@t ; but th 
th 
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it was allowed to be amended, by adding, “and for the refidue they 
find for the defendant ;”’ although, in that cafe, there was not any- 
thing to amend by, but mercly what was implied in the verdi&. 

‘The ruje made abfolute, 
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Geycer verfus Stoy. 


THE defendant was brought before the Court on a Hab. Corp. 
and the return ftited, that he was commited in execution by 
the warrant of a fe ice of the peace for a debt of £10, 6, 3. 

Sergeant moved that he fhould be difcharged, on this principle, 
that although the errors of a Juftice, while he keeps within his ju- 
rifdiXtion, are binding, "till his judgment is reverfed ; yet where he 
exceeds his jurifdiction, all his acts are, in themfelves, merely null 
and void. 


By tHe Court.—It appearing upon the face of the record, that 

- the juftice has exceeded his jurifdiction, by giving judgment,’ and 

iffuing an execution, for a grexter {um than fen pounds, we cannot 

but confider the whole as a nullity ; and, for that reafon alone, dif- 
eharge the defendant. 


Jackson verfus Mason. JACKSON verfus Kee vy. 


"THESE caufes were marked for trial this day. Lewis for the 

defendant tendered the affidavit of Maj/on, the defendant in 
the firft ation, of the abfence of a material witnefs. Brad/or/, 
for the plaintiff, defired, on the authority of the Chev. D. Eon’s ca’, 
3 Burr. 
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3 Burr. 1514, that the Court would enquire what would be the tef- 
timony of the abfent witnefs, in order that it might appear whether 
he was really material. ' 

But this re Court refufed, and ordered the caufe to be con- 
tinued. , 

Bradford then moved, that the a&tion again{t Neely fhould be tried ; 
infifting that the affidavit of any perfon, but the defendant himfelf, 
was safuficiem to delay atrial; and he cited Barn. 437. Carter us 
Uppington and Gray vs Holton. ° 

But it appearing to THe Court, that both actions were brought 
on one note of hand, in which Mafon was the drawer, and Keely the 
indorfer, and, confequently, that Majfon was liable over to Keely, he 
was confidered as eventua'ly interefted in both aétions; and there- 
fore both the trials were poftponed on his afhdavit alone. 


_ GRrauam’s Appeal. 


THIS was an appeal from the Orphan’s Court of Philadelphia; 
and after argument, the CuieF Justice delivered the unani- 
mous opinion of the Court to the following effect : 


M‘Kean, Chief ‘Fuftice. The inteftate had left feven children, 
all under the age of fourteen years; their mother married the Baron 
appellant. Upon petition to the Orphan’s Court by the children, 
for the appointment of guardians, Enoch Edwards, and another, were 
appointed. This appeal is founded upon‘an idea, that the guardi- 
an in Soccage, or by nurture, muft be appointed, and that the Orphan's 
Court have not a difcretion. . 

In England, the next of kin, to whom the inheritance cannot de- 
fcend, muft be appointed guardian, the mother therefore would 
have been entitled to the appointment there; but in Penn/ylvania,; 
it depends on the 7 and 12 §. of the act of 12 Anne c. 3. And we 
all agree that by the true conftru€tion of thefe fections, the Orphan's 
Court have a power to aflign the guardianthip of minors unde 
fourteen, to whom they pleafe, according to their legal diferetion; 
which legal difcretion by §. 12-is confined to the choice of perfons’ 
of the fame religious perfuafion, of repute, and approved by 
the Orphan. If any of thefe objections fhould occur, the- Court’ 
muft appoint fome other perfons ; which could not be the cafe, if 
they were confined to the guardian in foccage, or by nurture. 

The opinion of the Court is conformably to the invariable ' prac- 
tice in every County of the ftate, from thé date of the act to this 
day: and the conftruction given to an aét immediately after it has 
paffed, cannot be altered at fo diftant a period, even although it 
rnight have been a little erroneous in the firft inftance. 


The order of the Orphan’s Court confirmed. 








Seprawe Covet of Pennfyloania. iy 
VannHorn’s Leffee vérfus HARRISON. 


“HIS was an eje€tment.brought for a meffuage and plantation, 
T in Benfalem Townthip, in Bucks County. A are being 
fiated, it was thrice argued by Sergeant, and Bradford, for the plain- 
tiff, and Lewis and Wricocks for the defendant. 


The Cuter Fustice now recapitulated the material points, and 


delivered the opinion of the Court as follows. 

M'Kean, Chief Fuftice. This caufe comes before the Court 
on a cafe made for their opinion. The cafe is long, and has ftated 
feverat particulars, which can have but little influence upon the de- 
cifion. , , 

The material fa&ts are: That a certain Johannes Vandegrift. was 
feized in fee of the premifes in queftion, and, being fo feized, by his 
Jaft will and teftament in writing, dated the 16h March 1732, de- 
vifed the fame unto his eldeft fon Abraham in fee-tail, with remain- 
der in fee to’all his other children. Amd afterwards, by a deed or 
jn(trument in writing, fealed and delivered, bearing date the 31/7 of 
Auguft 1743, “ Inconfideration of @atural affection, he gives, ts 
« &c. fully, freely, abfolutely and clearly, the fame recnilehe to 
“ his fon Abraham Vandegrift together with all the rights, titles,.in- 
« tereft, claim and demand whatever, which he then had in 
“ the faid granted premifes, or any part thereof, To have and to 
« hold unto him only the faid Abraham Vandegrift, without any 
“ further condition, as he had fully, freely and abfolutely, and of 
« his own accord fet and put in further teftimony &c.” 

If this conveyance pafied a fee to the fon Abraham Vandegrift, 
then judgment muft be for the defendant ; but if an eftate for life 
only, then judgment mutt be for the leffors of the plaintiff: For, 
fuppofe the will-of Fohannes Vandegrift, which was executed prior 
to the conveyance, is taken into the cafe, yet the fon Abraham had 
thereby only an eftate-tail, which is fpent by his death, without 
heirs of his body lawfully begotten. 

When this cafe was firft, argued, the counfel on both fides con- 
fidereéd it sy in two points of view, fo wit, Firf, Whether the 
conveyance from Fshannes Vandegrift to his fon Abraham was to be 
conftrued as an original conveyance at common law, or aS a 
covenant to ftand feized t6 ufes? And, fecondly, What was the 
intention of the parties, as to the eftate which was to pafs ? 

Mr. Sergeant contended, that it was an original conveyance at com- 
mon law, and let the intention of the parties be what it may, it 
could only pafs an eftate tor life to the fon, for want of proper 
words of inheritance. : 

Melilrs. Wilcocks and Lewis infifted that this deed mutt be confidered, 
a covenant to ftand feized to ufes, and that it fhould receive the like 


conftru€tion with a will, that is, to be governed by the intention.of 


the parties. In fupport of their firft pofition, “ that it muft be ta- 

ken to be a covenant to ftand feized to ufes,” they cited. 2 Wiulfun 

$2. 75. Curthew 38.-Camberbach 128. S.C. 10 Mid. 35. 26. 1 
- S Atkins 
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tn | Cages ruled attd.adjtidged in the: - > 
Atkyns Ba% 175, @ Levine to. 3 Levinz. 37 2« Bac. 274. Fob 


the fecond pofition, cited, Carthew 343- 1 Co. 100d. tor a. Lite: 


tleton’s Rep. 349-5 Med. 266. Andtheyconcluded, that if this inftrus, 
ment had been a will, it would manifeftly to be the intenti-, 
on of the parties to pafs a fee; for which they cited 6 Adod. tog: 
110, Cro: Car. 450. 1 ROT pay 187, 2 Will. 524. rs 
Mrv Sergeant, in his reply, faid, that the deed of 1743 muft operateasa, 
feoffment, and relied upon the following authorities. Co. Lit. @.. ai. 
1 Vol, Pennfylvania laws pa. Poo Prec. in Chan. 580. Lilly's Convey=: 
ance 613. 614. 646, 2 Inf. 672. - ia 
Upon hearing this argument, and reading the baoks that had) 
been cited on both fides, and full confideration of them, it appear, 
ed to me, that this deed, or inftrument, to be taken as a coves: 
nant to ftand feized to ufes,.and that the law has been long fettledj, 
that a detd thal! be conftrued either as a common law conv : 
or a ftatute conveyance, if it can be taken both ways, as will: beft 


tend to give it all the effe& the parties intended, ‘This deed then. 


has every requifite neceflary to conftitute a deed of covenant t& 
ftand feized to ufes. 17. is a fufficient and proper ‘onfidera- 
tion, viz. natural affeGtion AT ration ma be either a good, 
ora valuable one. A good confideration is that of blood, or natural 
affection, or love ; as when a man grants an eftate to a near relati«) 
on, as in this cafe, to his eldeft fon. Blood or marriage are the molt 
common and fuitable confiderations in this {pecies of conveyance. 
The valuable confideration is fuch as money, marsinge, or = other 
equivalent given for the grant. 2-Black. 297+. 336... 2d. It is w 
deed. 3¢. Fohannes Vandegrift was feized in fee. 4th. Here are*apte 
words to convey lands; and the word grant, which is in the deedgi 
has been adjudged in.the cafe of Wilkinfon’s leflee vs: Farmer Sui 
(2 Wilfon 175. 1 Mad. 175.) fufficient, of itfelf, to create a cove+ 
nant, and to raife an ufe. hefe are all the circumftances necef~ 
fary to make a good deed of covenant to ftand feized to ufes. — « 
As to the other point :—Hew this conveyance was te be conftru= 
ed, whether as a deed at common law, or, Tike a will, according to: 
the-intent of the parties? I was, at firft, of opinion, from the gene+' 
ral dodtrine laid down in all the books ‘cited at the bar, that the in«) 
tention of the parties was to govern in the fame manner as in a 
will; and of that intention I had no doubt ; for by the words ufed 
in the premifes, if unreftrained bythe babendum, it mani? 
feftly, that Fobannes Vandegrift had given all his right, title, inter? 
eft, claim and demand whatfoever, which he had in the land, unto 
his fon Abraham, freely, abfolutely, and clearly &c. which words 
in a will would unqueftionably pals a fee. But having, afterwards, 
met with two cafes in 4 Burn’s Ecclefiaftical Law pa. 10. and 118 
I hefitated. A fecond argument was, therefore, had .on..the= 38th» 
of December \akt, when the queftion, that alone admitted .of contro# 
verfy fo wit, how far this deed. of covenant to ftand feized. to ules,» 
fhould be conftrued like a, will, was fully ¢gonfidered by Mr. Brad-) 
ford. He contended, that it required duch technical words, i. 


af wee rrarvene.4 











Surntuee Count of Peni}jhuaitle . 


yfed and neceffary in deeds at common law fo pats ath inheritance, rite 
that in ali decds the word bers is neceflary to et tee’; this isthe” 


geeral tule, and though there are exceptions, ‘yet. this {pecies “of | 


«vuveyance vo ufes is not among them; which appears af, from” 
the filence of approved writers on this fubje&. FS thew ‘which 
hecited, 2 Black 108. Bac. Abr. 252. 3- Comyn’s Digeff. 214) 
Shepherds Touchflene of affurances, fe. tor. (97 of new edition) Co. Lit.” 
9. 2dly.9From a variety of txptefs and pofitive authoritics. 3 Black, 
ajo. 1 Co. 87 b, Ce. Lit. to. a. Shepherd’s Truchft. 102. tob. i Cos 
myn’s Digeft. 543. 1 Co. Rep. 100 b. Gilbert's Ujes ond T rufis 75 76. 
And 3diy, that words, eflential to convey a ice in a deed at com- 
mon law, are neteffary fince the ftatute ot -ufes, 27 Hen. 8 ch. 10. 
in acovenant to ftand feized to ufes. Toprove which he cited § 
Bucon 357.1 Rolls dbr. 837. Cro. B. 478. 2 Lill: Reg divas Sir THE 
mas Raym. 319. 2 ha. Raymi15:. 2. 4. Ga : q 

We have fince heard the counfel ior the defendant in anfwer, 
who chiefly dwelt upon the deed of 1743 having a-reiation tothe 
etate which the covenantor had, that he havmg'a fee, had by-relag 
tive words conveyed that fec to his fon; and they rtlicd ppon 
Comyns 215.-Shep. Toush/t.. rior, Co. Let. gob... 082.05 ace a 

Upon the whole, THe Court have, unsnimoufly, formed ‘the 
fame cpinion as the Plaintiff’s counfel, after the moft mature con- 
fideration. 

1. This deed is a covenant to ftand feized to ufes. 

2. Before the ftatute of ufes, viz. 27 Hen. 8. ch. 10, this deed 
would have paffed a fee, 1 Co. Rep. roo b. Shelley's cafe, though the 
word heirs is notinit. But fince thac flatute, the limitation of ufes 
is in many cafes governed by the rules of common law, and no 
inheritance, in a covenant to ftand feized to ufes, or other deed to 
ufes, can be raifed, or new cftate created, without the word bgrs; 
becaufe the ufes are now transferred into poffeffion, and therefore 
muft be governed by the rules of poffeilion at common law. § Ba- 
con’s Abr. 350. 356. and the cafes there cited. And at common 


Jaw, though the intent of the parties be ever fo fully exprefied and * 


manifefted in a grant or other deed, without the word deirs, a fee 


ll not pafs. 6 Mod. tog. 2 Vezey 252. 1 Wilfon 351. 2 Blackf. 
rts. 


gdly. There are no words in this deed, either technical or rela- 


tive, that can raife a fee, and confequently Abrabam Vandegrift had 
thereby only an eftate tor liie in the premifes. 


Let judgment be entered for the Plaintiff. 


M‘Cuttum verfus Cox. 


"THE jury were at the bar to try the iffue in this cafe, when 
Levy moved to difcontinue, im confequence of a power of at- 
torney granted by the plaintiff for that purpofe. But it was 
fed by Eagerfoll in of Genera! Forman, to whom, for a valuable 
32 confideration 
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Ho >, Sanna ruled and adjndged de. 


1785. confidebation, the Plaintiff had-affigned.the debt, and the defccidane’ 
* \emmyomed had undertaken to pay it to him cays S 
: Thefe tacts being made to appear, THE Court faid they would © 


not allow any collufive fettlement between the original parties, tg 
affe& General Ferman’s bona fide aflignment, and ordered the_j 

to be fworn.-, And MPKin aw’ Chief Jace, obferved, that where an 
ation was brought under fuch circumftances, it ought to be menti- 
oned upon the docket tor whofe ufe; a practife which had always 
prevailed when he was at the bar. 


oe a te 


Morris verfus Dz Mise 


T was ruled in this cafe, that a relation of a fuperior and infe. . 


rior officer, dges not, of itfelf, bind the former to pay the con- 
tracts of the latter, whether im the-ftaff online... Butsit ‘the inferior 
officer had an authority to‘contract, and having obtdifed Thoney for 
the ufe of the army, applied it accordingly, in fuch cafe THe 
‘Court inclined to think. that the fuperior would be liable fog 
the debt, provided he had fufficient public tunds to difcharge it. 
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Woops verfus Courter, et. al. 


HE regifter of a thip, of, inother words, an affidavit made by 
one of the defendants (who, however, was not in Court, the 

| return, with refpeét to him, being mon ¢f inventus) ftiting 
that the thip belonged jointly to him and other perfons, being co- 
pied from the books of the naval officer, and certified under his f-al 
of office, was allowed, after argument, to be readin evidence againft . 
the defendants. 

And Suipren, Prefident, mentioned the cafe of the proteft of a 
mafter of a veffel, which had been allowed to be evidence in his fa- 
vor. Sce ant. 6. 

- The defendants counfel took a bill of exceptions to the opinion 
of the Court, which, however, was never profecuted, as the plain- 
tiff eventually fuffered a nonfuir. 

Lewis tor the plaintiff.—Sergeant for the defendant. ) 

MiFFiin 





MAS on? Cases suled. apd. adjudged in the 
| Mfr Lin ‘verfus Gasgot. 


DEBTOR in confinement under a Magiftrate’s execution, pe 

titioned for his difcharge under the ialdhwese laws. But he 
was ded, beciufe he had not applied before the adjournment ; 
THe Covr® obferving, that it wis alréady eafy enough for debtors 
to get out of gaol. 


Dorrow Affignee verfus Ketty. 


_ came before the Court on a cafe ftated; in fubftance as 
tollows ; 

On the sth of March 1782, a mortgage was executed by Ald 
Keliy to Thomas Greome and his afligns, forfecuring the payment of 
£47-4. 0 with interéh onthe sh of March '1'783.- ~On the oth of 
Auguft 1782, the mortgage was afligned fora valuable confideration 
to Fobn Dorrow; who fued out a Scire Facias to June Term 1784, 
the day of payment being paft.—Atrer the Affignment, and before 
the Sctre Facias {ued, Kelly became indebted to the faid Dorrow 
notes and book accounts in divers fuiis, which full remain unpaid 
and payable. 

Ingerfoll, for the defendant, had obtained a rule to fhew caufe why 
the proceedings on the Scire Facias fhould not be ftayed, upon pays 
ment of the principal mortgage money, interefts and coits only ; 
without payment of the fubfequent fimple contract debts? 

Lewis, tor the Plaintiff thewed caufe, and ftated- from the books 
the law on the fubje& in England:—That it is prelumed the fubs 
fequent fimple contra& debts, were contraéted on the faith of the 
firit fecurity, though no fpecial agreement for the purpofe ; that 
after the day of payment, the mortgaged premifes are torfeited i 
ftri@& law ; the privilege of redemption afterwards -is a matter oh 
equity, which hall be withheld until the mortgagor does equity pe) 
reer of all debts ; thatit prevents a multiplicity of futs, 
effe&tuates fubftantial juftice. he contended that in Penn/yluga, 
nia, the chancery jurifdi€tion for redemption of mortgages, is trans. 
ferred by the at of Affembly to the common law Courts, which will 
aifo take care that he who claims equity fhall doit. He cited a, 

reat purnbet of cafes, both as 99, the reatone and. conclujions of the 

w. eer Wms. 334.. 2. 630. 1 Chan, Cafes. 99+ 2. 
Pern. 286. 2 Chan. Cash. Wie 7 Prec. Chan a ilk 
Rep. in Eq. 104. Prec, Chance, 419. 16 Vin, 204.5. & Peer Wms, 
775, 6. 1% Vern, 244. 4 Salk. 240.1 Eq. Caf. dor. 325. 2 Tbihs, 
504: Gite Rep. in Ep. 96. Bax. of Eg. 1 Treas} La, 89.90, 

Ingerfoll read, fome authorities to thew, that even in Baglan 
law pe lunret is hot thordvghly fettled. a Sira.1107. Ee. 
359° 3 Bac. Abr. 651. Prec. Chane. 407. 419.—But, conceding it 
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Bibs as fated by the ite .counfel, yet, he contended, that it is 1785. 
very different in Penn ja. Qura&t of Affembly A fee. Laws -anpued 
§4+) puts mortgages on quite another footing :~-For, 1/t.' Mortgagee 
gannot proceed on the mortgage until one year expires after day of 
payment elapfed. 2d. Even then a procefs is diredted by the act, 
altogether different from that which is practifed in« Bngland, and 
which does not go to veft the legal eftate in the mortgagee? 3d. In 
fact, the mortgagee cannot by any default of the mortgagor, how- 
ever long, or reiterated, acquire aright to more than principal, in- 
tereit and colts, for the amount-ef which he has an abfolute and 
fpecitic lein on the mortgaged land, and for the payment of which, 
the faid lands are to be fold on execution (after judgment on the 
Scire Facias) in the ufual way. And the a@& for acknowledging - 
and ares deeds §. 9, 10, (Prev. Laws. 79) dwe&s under a héa- 
enalty, upon payment made as afore/aid, the mortgagee at 
she requeft of the mor . , thall mre fatisfa€tion on ‘the 
margin of therecord of the mortgage, which acknowledgment fhall be 
a bar to all ations brought or to be brought on the mortgage, ‘and fiiall 
forever difcharge, defeat, and releafe the fame. He then read the 
law ot mortgabes in England from 2 Black Comm: 1§7. and coh- 
trafted it with our a& of Affembly. In England, ier S77 OB 
ment pa(t and foreclofure, the land is abfolutely in- mortgagee’ ithe 
out any poffibility of recall; it ceafes to be a pledge, and “becomes 
to all intentsand purpofes the abfolute property of the mortgagee. 
Ta Pennfylvania, there is no fuch an foreclofure, the land mort- 
gaged never ceafes to be a pledge ; a legal cftate never vefts in ‘the 
mortgagee, nor can he by any poflibility become owner of the land, 
unlefs he purchafes under the execution. Hence, ‘it muft appear, 
that the reafon of the Znglifb cafes cannot apply in Penn x 
Reliet is given to the mortgagor in Chancery, exprefsly becaufe he 
js remedilefs at law ; and, therefore, they will graut the equity upon 
what terms they pleafe. In Pennfylvania, the a&t-of Affembly pre- 
sludes all neceflity for fuch an interference, The privilege of ‘re- 
demption after the day of payment palt is not properly fpeaking ‘an 
ty, and therefore the —_ of the chancery cafes cannot ex- 
if Another reafon why the Englifb cafes do not apply ‘is, that, in 
land, real eftate isnot anfwerable tor fimple contrat debts ; 
therefore, Chancery, in favour of fuch creditors, will cover 
them where they have it in their power; but here the fimple con- 
tract creditor can come on the land even in the hands of heir. 
If the rule fhould be extended to Pénn/ylvania, the moft mifchievous 
donfeqtiences would enfue to purchafers. It would be in vain for 
thei to fearch the offices to fee to what amount a tra of Jand 
may be incumbered by mortgiges ; becaufe; however accurate he 
may be in his calculation and comparifon of the va the land 
-the amount of the m debts, an infinity of intermediate 
fimple contra& debts may {wallow up the whole ‘difference. 
x Lewis obferved; in. reply, that the mifchief fuggefted by his op- 
ponent need not be apprehended, becaufe all the eafes agree, thar 
the 
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the alienee of the mortgaged premifes fhall not be liable for more lag 
the mortgage debt,though it is ocherwife with the mortgagor him~- 
felf. As to the idea that in Pennfylvania a mortgage is in nature of © 
a common pledge, we find that the authorities extend even fo tar. 
Demanbry vs Metcalf. Gilb. Rep. in ip, 104. 8. C. in Prec. Chane, 
419. is the cafe of jewels pawned, which were not permitted to be 
redeemed, without payment of the pawner’s fubfequent note of hand. * 
And, with refpe& to the prefent point, the a& of Affembly has no 
other effect, than to extend to our law Courts the powes of redemp- 
tion which Chancery has in England; for, if there was no fuch 

wer, upon default on the day of payment, the mostgagor would 
Ce withous remedy. 

After confideration, THE Presipent delivered the opinion of 
the Court as follows. 


EePLESSETRE 


Sxipren, Prefident-—The cafe comes before us on arule to thew 
caufe, why the proceedings on a Scire Facias on an afligned mort~ 
gage, fhould not be ftaid, on payment of the principal and intereft 
due on the mortgage? It is contended, on the part of the Peres 
that a fubfequent debt having been contracted with te aflignee of 
the mo , the rule fhould not be granted, till fuch fubfequent 
debt be paid. , 

Being a Court of law, we cannot take upon ourfelves toa& asa 
Court of chancery. We have no power to foreclofe ~ equity of 
redemption, or to impofe terms upon a mortgagor applying to re4 
cae The Carta law in > land have antag os. it, but 
under the a& of Parliament of 7 G. 2. c. 20. made for the more _ 
eafy redemption and foreclofure of mortgages. Under. this adty 
when an ejeétment is brought for the recovery of lands mortga- 
ged, if the mortgagor fhall become defendant in the eje&tmenty © 
and fhall at any time pending the action pay the principal and 
intereft money due on the mortgagee’ or bring it into Court, fuch 
money {hall be taken in full difcharge and fatista&tion of the mort- 
gage, and the Court fhall difcharge the mortgager and com 
the mortgagee to furrender and re-convey the mortgaged premiles. - 
There is a cafe under this a& which has not been cited at the bar, 
and which is rather fuller to the point, than any that have been . 
cited: Itisin 2 Barn. No. 147. where “a rule on the ftatute of 
“ 9.. G. 2. to thew caufe why proceedings fhould not be ftaid on — 
“« payment of the .mortgage-money and cofts, was_ made. abfolute; 

« the leffors of the plaintiff, ajfignees of the mortgagee, infifted to 
“« be paid a bond and fimple contract debt due. to themfelves in 
‘ their own right:—Per Curiam ; a bond is novlien. in equity, unlefs 
«*« when the heir comes to redeem.” - ' 

The C of law in this ftate, have in fome inftances adopted 
the chancé¥¥ rules, to prevent the. abfolute failure of juftice. But 
in this cafe, there is no neceflity to ufurp the powers of a Court 
of chancery. We have a pofitive a&t of Afiembly divedting the 
mcde of proceeding upen mortgages, intirely different from the 

modes 
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modes prefcribed in England. This a& exprefsly confines the re- 
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medy of the mortgagee to the recovery of the principal and intereft —j=ud 


due on the m ; and the proceedin r the law thew the 
uniform conftruction of it. The Scire Facias is to thew caufe why 
the land fhould not be fold for payment of the principal and. intere 
‘ due on the mortgage: When judgment is obtained, the /evari fa- 
cias is to levy the principal and intereft money on'y. There is no penal- 
, no judgment for a penalty, and we might as well refufe to 
fay proceedings in a fuit on a fingle dill, till a fubfequent. debt was 
diicharged, as in this cafe of a mortgage. Upon theexecutionin 
both cafes, no more can be levied than the principal and intereft. 
Rule abfolute. 


Brown verfus Scott et al. 


ULE to fhew caufe why the report of referrees fhould not be 
fet afide. The faéts were thefe:—Four aétions had been 
brought upon four promifery notes, aud the parties, being willing 
to refer them, by a written agreement entered a fifth action on 
the docket, in order to take in another note, which had become 
due fince the return of the preceeding writs; and accordingly the 
whole were referred to perfons nominated by the Court, a rule for 
that purpofe being taken out in each action. The parties were 
heard before the referrees, and the report agreed upon, when a dif- 
figulty occurred, how te apportion the fum that was found due, or 
in what manner to make the report, if it was not apportioned. The 
referrees, therefore, applied to a gentleman of thelaw, who advifed 
them to conneét the five rules, arid make one al report, for the 
whole fum. _Conformably to this advice, the following report was 
made. ‘ We the referrees appointed in the annexed five rules of 
“ Court to hear and determine the matters in variance. between 
“ plaintiff-and defendants in the five feveral aGtions commenced by 
“ the former againft the latter, do adjudge that the defendants are 
“ indebted to the plaintiff £1301, 3, 11, and that the fame ought 
“ to be paid accordingly.” All the referrees figned the report, and 
two of her m attended in Court, and gave teftimony, that both par- 
ties were fully and patiently heard, and. no objedsions were made, 
on either fide, to the mode of proceeding. Nor was there any 
fuggeftion in. the courfe of the argument, that the referrees had 
aéted with partiality, injuftice, &c. 

The motion was fupported by Ingerfol, Coulthur/t and Heatly, for 
the defendants, and they contended, that the report was neither 
certain, mutual, nor final. 

ift. For that the report fays £1301, 3, It, isto be paid “ accor- 
dingly”—accordingly to what? the modz of payment was a chief 
part of the difpute; and this was left uacertasn. 

T , ad. For 
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2d. For that the report contains no dire€tions that thefe notes 
fhould be delivered up; and as defendant cannot apply to 2Court of 


Chancery, as he might in England, for an injun&tion, a Be ftill 
de- 


be circulated, and in the hands of a bana fide indorfee, fo t 


fendant may be compelled to pay the money over again; confe. 


quently the report is neither mutual, nor final, Cro. F: 315. Cro. C. 
112. ¥ B. at 406 2B. M. 1224. Doug. 362. 5. Bac. 289. 313, 

3d. The reports of referrees under the a&t of Affembly are ac- 
knowledged to be different from: awards at common law ; but it 
fa& there is little difference between them and verdias. If, there- 
fore, thefe ations had been tried by a jury, and a verdi& given fi- 
milar to this report, no judgment could be given on it. Co. Litt. 227 
Hob. 49. Stra. 1024. For on what ation can the Court award ex. 
ecution, or how can they apportion the fums? 

Wilfon, Sergeant and Sitgreaves, for the plaintiff, were defired by 
the Court to confine themfelves to the lap objeGion, as the fir 
was not fupported by teftimony; and with refpect to the fecond, it 
would overfet too many reports, were the objections of want of 
mutuality and not being final, upon fuch grounds, to defeat the re- 


port. 

Taking up, therefore, the third objetion, they argued that the 
referrees not being charged irae | or mifcondué, the ob- 
je€tions to the form of the report, muft find a cold reception with 


the Court. If judgment cannot be entered upon the recerd as it 
ftands, the Court may interrogate the referrees and divide the fum 5 


or they may allow the plaintiff to fue out execution in one aGion, 


and releafe the others, or by their own authority, the Court may 


interpofe, and confolidate the a€tions. & Stra. 420. But, in fa&, 
it was contended, that the a€tions were already confolidated by the 
confent of the parties in the filed agreement; which is furely as 
much a part of 
fubmiffion of all matters in variance, the caufe of action in each of 
the aétions, is fubmitted in one of them. Hob. 54. 12 M. 
234. Stra. 514. 3. Bac. Abr. 288. 

Ingerfol in reply. Awards at common law differ fo widely from 
reports under our a&t of Affembly, that fcarce any authority upon 


the fubje& of the firft, is applicable to the fecond. In the firft cafe, 
terms may be impofed before the Court will grant attachments ; but_ 


here the report is equivalent to a verdié, and the fole point now, 


is, whether, ifit were truly a verdié, judgment could be entered’ 
upon it. It was not difcovered till late in the argument that the 


parties themfelves had confolidated the ations; but ‘upon the 
examination of the agreement nothing will appear that fhews that 
intention, or produces that effe&. It enumerates all the four ac- 


tions, fays that rules (in the plural) fhall be entered in thefe feveral 


aétions ; and@then there is a fifth a€tion entered in this very agree- 
rent, which itis fabfequently and feparately agreed to refer, At 
lcaft, therefore, this lait ‘action is not confolidated. “i , 


the record, as a verdiét, or a rt; and by the 
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“To difcontinue, or releafe four, and fign j t upon the fifth, 1785. 
would be impoflible, becanfe the report exprefsly comprifes more 
than the fifth a@ion was brought for. And to call upon the reterrees, 
and by their affiftance divide the fum, would be an illegal ftretch 
of power, which was not to’be apprehended from the court. Nor, 
as to the point of confelidation, has the court authority to.do more 
than grant imperlances in fome of the actions, to induce the party 
to confent that the trial of one fhall decide the reft, which would 
be no relief in the prefent cafe. 

On the 15th of November the Prestpent delivered the opinion 
“of the Court as follows. 

Suipren, Prestpent. The juftice and fairnefs of the tranf- 
aétion, on the part of the plaintiff, is fo obvious; and the confent 
of the parties to confolidate the aétions, is fo naturally implied from 
the whole of the proceedings, that my brethren* think the report 
ought to be confirmed. 

or saylelt I doubt the legality of it, becaufe 1 do not fee how 
it is poflible to enter j ent upon the report fo as to avoid error. 
The confolidation of ations is intended to fave expence, and might 
have been ordered by the Court on motion; but this agreement of 
the parties does not appear to me to amount to a confolidation, there 
being five feveral rules of referrence in the five feveral aétions; and 
though, indeed, the referrees have undertaken to confolidate them, 
I much doubt their authority fo to do. Inftead of finding a grofs 
fum due on all the notes, théy might have found what was due on 
each note, and have reported the feveral {ums on the feparate rules 
of referrence. However as my brethren think the report oughit te 
Mand, jet it be confirmed, and the plaintiff may make up the record 


as he thinks fafeft. 
‘Report confirmed. 
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Morris verfus Taran. e 
A Cafe was made in this caufe for the opinion of the Court, 
£% flating, that the defendant bought a bill of exchange drawn by 
Benjamin Harrifon & Co. upon a houfe in Franee, which was pre- 
fented to the drawee in February 1784, and protefted for non accept- 
ance. Before it was prefented, however, the drawee had becom: 
infolvent, and an arrét was iffued by the French government, — 
biting the inftitution of fuits againft him for a cerain tjme. hen 
the bill became due (the arrét ftill continuing in force) it was again 
er and, on the 5th of June 1784, protefted for nan . . 
ithout any knowledge of the fecond proteft, and withoutany fuit 
‘or compulfion of law, the plaintiff, who was one of the partners ot 
the company that drew the bill, repaid the defendant the, principal, 
intereft, and charges, with 20 per cent. damage: : But, afterwards, con- 
ceiving that he had paid the .20 per cent damages im-his own wrong, 
he brought this.ation to recover back the amount: 


T 2 Sergeant 
* Flecfon and William Ruf, Joltices, 
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Sergeant, tor the defendant, contended generally, that, an aétion 
lay againit the drawer of a bill of exchange upon a proteft for non. 
acceptance only. Cun. B. of £.77. 83. 85. Bull. N. P. 269. Doug, 
55- But that, at any rate, after a voluntary and deliberate payment, 
the plaintiff in an a€tion for money had and received, ought not to 
recover what the defendant might fairly accept. 

Wilfon, for the plaintiff, denied that the cafes from Cunningham: 
were in point ; difputed the authority of the cafe in Buller; and af- 


ferted that the decifien in Douglas, being pofterior to the revolutiog | 


was not law here, He contended that the contra&t of the drawer 
was not that his bill fhould be accepted, but that it fhould be paid ; 
that there was no breach ’till alter the day of payee, that the 
proteft muft then be made, or, at leaft, within the ? of grace, to 
entitle the holder to recover from the drawer. L. RKaym. 743. and 
that the act of 12 W. 2. c. 70. which gives the holder 20 per cent da- 
mages, mentions only bills returned unpaid, and not unaccepted. 
He urged ftrongly that the readinefs of the weer in taking up 
his biils, fhould opcrate in favour of the prefent action, which re- 
uired only an equitable right to maintain it, and which it would, 
fore be incongruous to fay was more favourable for him, who put 
his creditor to the vexation and delay of a law fuit, than to the man 
of honor and integrity, who, in his eagernefs to do feng had er- 
roneoufly paid more than he was bound to pay. And, he added, 
that the 20 per cent damages, was impofed as a penalty, and no con- 
fideration paid ior it by the purchafer of a bill, who therefore, had 
no right in con{cience to retain it. 


The Court held the cafe under advifement till the 21ft of No- 
vember, when THE PRESIDENT delivered their opinion as follows. 


SHIPPEN, Prefident.—This is an aétion for money had and re- 
ceived to the plaintiff's ufe. The faéts are, that a bill of exc 
was drawn on a houfe in France by Benjamin Harrifon & Com- 
pany, of which company the plaintiff was one, in favour of the de- 
fendant, or fome other perfon, who indorfed the bill to the defend- 
ant. ‘The bill being prefented to the drawee, he refufed to acceptit, 
anda ponnet was mos for non acceptance—T he bill with the proteit 
was fent back,and the plaintiff being appliedto for payment, volunta- 
rily paid the defendant both principal and damages. This action is 
brought.on an implied A/fiumpfit to recover back of the money, 
to wit, the damages, as paid by miftake; the plaintiff contending, 
that to compel him ‘to the payment of damages, there ought not 
only to have been aproteft for non acceptance, but likewife a proteft 
for non payment ; :and that having paid thofe damages, when by law 
he was not obliged to pay them, he ought in juftice to reco- 
ver che money back. 

This is a liberal kind of a€tion, and will lie in all cafes where by 
the ties-of natural juftice and equity the defendant ought to refund 


the-monev paid to him ; but where the party might with a good con- 


{cience receiv. the money, and there was no deceit or untair prac- 
tice 
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_ tice in obtaining it, although it was money which the party could 1785. 
not recover by law, this action has never been fo far extended as to 
enable the party who paid the money voluntarily, to recover it back 4 

The cafe of Lowrey vs Bourdieu in Doug. - 46%, and that of “9 


farmer vs Arundel in 2 Black. R. $25, ave full to this point. 
In the prefent cafe the defendant had prefented! the /pill: to the 


drawee for acceptance, and on refufal got it protefted. Shortly after, 


and before the ay of payment, an arrét from the King of France 
hibits the creditors of the drawee from fuing him; upon which 


the bill was immediately fent backyand Mr. Morris, without wait- 


ing for a proteft for non payment, voluntarily takes up the bill and 
ys the damages. A proteft for nan paymept, er) ay to 
ioe been made in France before the money was paid by Mr. Mor- 
ris, although he did not know it. The defendant has aéted with 
fairnefs, and lain out of his money, and might with a good confci- 
ence receive the legal damages. 
The point of law principally. agitated in this caufe, whether a 
roteft tor non acceptance only, is fufficient to ‘recover the money 
= the drawer, is not material to be détermined in this aétion, 
becaufe, as it is voluntarily paid, and the defendant might confiftent 
with juftice receive it, whether that point of law is for, or againft 
the plaintiff, we think he cannot recover the money back. 


Judgment for the defendant. 


HENDERSON verfus ALLEN. 


A Judgment had been entered at the fettlement of the docket, and 
the defendant was taken in execution on a Ca. Sa. returnable 
to December Term 1785. He now applied for the benefit of the 
infolvent aéts, although he was not taken in execution till the 26th 
of September, and his petition was prefented fubfequent to the appli- 
cation made by the debtors, on the third day of the term. : 

Tue Court faid’that the practice under the a& for the relief 
of infolvent debtors, was, that only thofe fhould be difcharged, 
who made their application within the three firft days of the term ; 
for, otherwife, the Court might be continually employed on this bu- 
finefs, to the delay and detriment of every other. 

The Prothonotary mentioned, on this occafion, that it was the 
conftant practice to enquire, whether the writ of execution was 
returnable to the term, at which the defendant applied for his 


@ifcharge. 


The petition was difmiffed. 


Bankfon for the plaintiff—Rewle for the defendant. 
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at Philadelphia: 


September Seflions, 1785, 








Resrustica verfus CaLtvweELt. 


THs was an indiGtmaent tora Nuifance,in erecting a wharf om 
the public propery. Thedefendant offered witnefses to 

that the ereGion of the wharf hastbeen beneficial to the public, and, 

therefore, not to be regarded as a Nuifance. 


But M‘Kzan, Chief Fuftice, delivered the opinion of the Court, 


that the evidence was inadmiflible, for two reafons: Firft, Becaufe 


it would only amount to matter of opinion, whereas it 1s on ta&s 
the Court muft proceed; .and the neceflary facts are already in 
roof. Secondly; Becaufe it would be no juftification ; fox, on the 
ame principle that the defendant might carry his wharf 12 feet, he 
could i ify —* farther ; or any other man might excufe 
a fimilar intrufion. ppofe, for inftance, a ftreet wete 60 feet 
wide, 12 feet might be taken off it, without doing-any material 
injury to the public mogestys or creating an t ion to 
pailengers 5 ro furely this will net jultity per dames a€tually build- 
ing upon, and affuming the property of the 12 feet that could be thus 
pared. 


a ge ee eth Ges O. 0 eS ee oe S&S, ... O 





= 


SS STS S SSSUSsS 


ComMon PLEAS, Philadelphia 


County. 


December Term, 17 85. 








HoLiincsworts verfis, HAMELIN, 


THE defendant having abfconded, a domeftic attachment, iffved 
againft him at the fuit of the plaintiff, and. the auditors, under 
that ey having advertifed that all perfons, who had demands, 
fhould fend in their accounts, in a reafonable time afterwards, made 
& dividend among the creditors that filed their claims. Previouily 
wpifving the domeftic attachment, the defendant was indebted to 
Commonuxalth for duties upon a cargo imported, and haying giv- 
«n bond to Sharp Delany (who was the colleGtor, but not fo. named. 
in the bond,). a writ was thereupon iffued againft him, but. was re- 
turned non eff inventus. Of this, however, the auditors had no no- 
tice, till. the dividend above mentioned, was paid. Delany now 
claimed full, payment. The matter was referred to the opinion of 
the Court upon a cafe ftated, which was argued, at an. 
Court, on the r1th of February 1785, by the Aftarney for the 
Commonwealth ; Cox, dngerfol and Sergeant for the creditors. 


The Court unanimoufly decided, that, on thefe facts, the Com- 
menwealth was entitled to no preference. 





CRS “valed) and adjudged in the 
Lazarus Barnet’s Cale, 


[ 474RUS BARNET having ‘abfconded, feveral foreign attach- 

ments were iffued againft him ; and, afterwards, motions were 
made to fet them afide refpeGtively, in favour of a domeftie attach. 
ment, which had, likewife iffued againft him. Thefe-motions were 
all pees upon Fr bp Dac davit. “ Daniel Benezet maketh 
oath that on or about thet lof. 1782, the deponent let 
his houfe in Second Street Phin : coreiin pans cae 
that the faid Lazarus Barnet has refided therein and followed the 


bufinefs of a Merchant or Store-keeper from that time ’/#// about twe 


weeks ago, when the faid Lazarus abfconded frem the city, or fecre- 
ted himfelf therein, as this ent is informed. And this depo- 
nent further faith, that the faid Lazarus Barnet appeared to him to 
be a married mah; and having a family and fervants in -his houfe.” 
Sworn the 11th of December, 1784. 


This cafe was argued on the 20th of Fanuary by Sergeant and . 


Levy againft the foreign attachments; and Wilfon and Ingerfol in 
fupport of them. On the 27th of the fame month, THE PResi- 
DENT delivered the unanimous opinion of the Court. 


Suipren, Prefident.—The queftion before us, is, whether the 


foreign attachments, or the ar attachment, iflued againft Laza- 


rus Barnet, thall be eftablifhed ? The arguments in agpent of the 


foreign attachments,are chiefly fi mn the third claufe in the © 
ye dht ae 


firft a& of Affembly, which no writ of attachment thal 
be granted againft any perfons effects, but fuch only as, at the time 
of granting fuch writs, are not refident, or refiding, within this pro- 
vince ;” and on that of the fecond aé&, which leaves non refidents to 
be proceeded, againft by foreign attachments, agreeably to the-direc., 
tions of the firft a&. | it is urged, that, in thé prefent cafe, it 
does not appear, that ‘Lazarus Barntt was velident or refiding with 
. im the ftate at’ the time of granting the domeftic attachment , and, 
if he was not fo refident, fc 

law. 


The object in pafling the fir aft; was to fubje& the effects of 
abfent debtors to the payment of their debts ; ‘as it ap by th 


y the 
preamble, that before that time, they were not equally liable with 


the effeéts of thofe ape who refided on the’ fpot. Within the 


rovifions of that act, three’ forts of debtors were included :—1ft. 
“*hofe who never refided ‘here, or whofe a€tuzl réfiderice was abroad. — 


ad. Thofe who had refided here, arid had abfconded, or othérwile 


removed ; both of which ate comprized in the general defcsiption “& 
of non relidents in the third claufe of the “= and 34. “Thofe twho T 


were 
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is the objec of the foreign attachment _ 


* Our opinion on thi8 cafe, ‘muft ‘be founded’ upon a ‘conneeted’ | 
view of the feveral aéts of Aflembly relating to attachments; and 
thefe are the'4° Ann. c. 28, the g Geo.1. ¢, 3. and the 14 Geo. 3. fide 
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vere {till here, but were about to remove without giving fecurity 
‘fo their creditors. ‘In the feconmd a& it is itated, s* that divers irre-. 
“ gularities and fraudulent praétices had happened, to the injury 
* of fuch creditérs as were willing to accept an equal fhare of the 
« effe&ts ot their debtors ;” and from thefe general expreilions we 
are left to confi@er, to which of the foregoing defcriptions of debtors 
- the preamble fefers. It could not be the firit ; they refiding abroad, 
and their effects coming here only occafionally, there was no great 
danger of fraudulent practices ; and Yo it appears by-the fubfequent 
law itill continuing the fame remedy again{t them. With refpect, 
" however, to the ‘other two claffes, it was poflible for a creditor to 
feduce his debtor to leave the province, or to entrap him into the 
commiffion of fome other aét, which brought him within the con- 
ftruction of the law, and to feize upon all his effeéts: The act, 
therefore, makes an entire new provilion with refpeé® to both the 
latter deferiptions of perfons, and confolidates the two cafes. It 
mentions nothing of perfons abfenting themfelves out of the provinces, 
nor .— refufing to give fecurity ; but enaéts, generally, that 
all perfons who had ah onded from their ufuel place of abode for 
fix days, with defign to defraud their creditors, and not diitinguifh- 
ing whether in the proyjnce or out of the province ; if they abjcond- 
ed with that defign, they were perfons whofe effects the Legiilature 
intended fhould be divided among their creditors. To fay that they 
mutt be ftill remaining in the province, would be needlefsly reftrain- 
ing the generality of the words of the act, which fuggetts that fome- 
times they may have left the province, by the words, “ and had 
“ not /eftaclear eftate in tee fimple within the province, fufficient to 
® pay their debits.’” 
he laft claufe of the fecond a& provides, that “nothing in this 
* a& thall be conftrued to exempt the goods or effeéts of any per- 
“ fon or perfons, not inhabitants ot this province, from being attach- 
“ ed according to the direCtions of the former a&t.” Here appears 
a defigned variation from the expreffion ufed in the firlt a&: it does 
not fay perfons not refiding in the province at the time of iffuing the 
attachment, But, generally, perfons not inhabitants of the province, and 
§ feems exprefly meant to take in only thofe perfons firft defcribed in. 
the former a¢t, perfons who never refided here; or whofe aftual re- - 
- fidence was in another country. A contrary conftruétion would 
defeatthe general intention of the Legiflature, as in moit cafes thofe 
_ debtors. who efcape from.their creditors, go out of the ftate. Nor 
is it material as to the policy of the aft, whether he remains m™ the . 
Mate or goes out of it; he has committed an act fimilar to an a& of 
bankruptcy by abfconding with a fraudulent defign + and in that 
tafe, and in that only, is he the objec of the fecond act." 
The word “inhabitant” has a plain meaning. A perfgnkcoming 
) hither occafionally, as a captain of a thip,in the courfe..of trade. 
ewes cannot be called an inhabitant; nor does a perfon -goingafrom h < 
Pe fettled habitation here, on occafional bufinels to Boffon; ot any ot» 
Whe uplace, ceafe to be an inhabitant. But a man whogumiss : 
- U pe itiot 


vere 
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another place to refide among us, introduces his family here, takes 
a houfe, engages in trade, contracts debts, and, after fome ti 
runs away with defign to defraud his creditors, he ought furely to 
be confidered fuch an inhabitant as not to be an object of the fo. 
reign attachment, but of the domeftic one, and as a perfon whofe 
effects fhould be feized for the benefit cf all his creditors, and not 
of the firft creditor who fhall take out a foreign attachment, other- 
wife there would be few objects for this equitable law to operate 
upon. , = 
PSuch has beegthe uniform tonftru@tion of the law of attach. 
ments in Penafylvania from the: year 1724, to the. pafling of the a& 
of the 24 Geo. 3. ¢. 5, which laft a& gives a legiflative fan&ion to 
the preceeding practice. 
., We have, therefore, no hefitation in declaring our unanimous opi- 
nion, that the foreign attachments againift Lazarus Barnet be dif- 
folved. , 
The foreign attachments diffolved. 


CASE verfus Hurry. 


| this cafe it was ruled by tHE Court, that, to entitle the 
plaintiff to judgment by default, the fervice of a fummons of 
the Perfon of the pe acy as well as if Jeft at his houfe, muft be 
ten days before the return. 


Vienne verfus M‘Carry, furviving Partner, 


A FTER argument, THE PresipENT delivered the opinion of 
the Court in this caufe. 

SHip?rENn Prefident:—The firft point to be confidered in this cafe, 
is, whether the Court think themfelves authorized to enquire into 
the caufe of ation in the cafe of attachments, as they do in cafes of 
Capias, where the defendant’s perfon is taken into cuftody? The, 
reafon of enquiring into the caufe of a€tion on writs iflued againft 
the perfon, is to prevent a vexatious plaintiff from imprifoning the 
body of the defendant without caufe: In the cafe of attachments, though 
the reafon may not perhaps be fo forcible, as the perfonal — 
of the defendant is more precious than his property, yet the abufe 


‘ of the proce‘s of law may be as great, and the neceflity of providing 


again{ft a wanton and groundlefs feizure of the defendant’s effects, 


_-as obvious. Inthe cafe of fpecific articles attached, a ftranger’s thip, 
or other effe€ts, may be taken out of his hands, and detained for 


fuch a length of time as to ruin his voyage, and embarrafs his af- 

fairs beyénd redrefs. ‘So, in the cafe of debts attached, his property 

ay be locked up, his remittances prevented, and the injury nearly 

-s great as inthe other cafe. “The bail marked by an attorney, oF 
‘ a 
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me, a-malicious plaintiff, may be out of all bounds difproportioned to 1785.. 
y to the debt; and if there was no way of examining into the juftice —— 
fo- or extent of the demand, a defendant might be at the mercy ofthe — 
1ofe plaintitf, to be ruined at his pleafure. All thefe mifchiefs may be 
not vented without injury to any one, by an enquiry made by the 
her- ourt into the caufewf action, in the fame manner that it is every 
Tate day done in cafes of Capias; and we think the fpirit of the law, 
and found reafon, point out the neceffity of fuch an interpofition. 
ach. The caufe of “dion fhewn in this cafe, is a bill of exchange 
ad drawn by Fames Cummins, with a protelt for non-payment, and this 
1 to would undoubtedly be a fufficient caufe of aétion again{ft James 
Cummins, his executors, or adminiftrators ; but to make it amount 
opi- toacaufe of action againit William M’Carty, the furviving partner 
dif- of James Cummins, it being the feparate debt.of Fames Cummins, 
- contracted before the partnerfhip, fomething more mutt be thewn— 
all that is fhewnis, thathe has a {um of money in his hands, reco- 
vered in two actions, one again{t John Nixen,.as adminiftrator of 
James Cummins, the other againtt Mifflin. and : Butler, bot fums 
recovered by M’Carty as furviving partner of Cummins, This is an 
action at common law, and [am at a lofs. to find out upon ‘what 
o principle it can be fupported. “I have heard of no cafe which gives 
Bo, a creditor an a¢tion againft the debtor ef his debtor ;—there is no 
ft be privity between. the parties. “An attachment will lie againft the 
debtor himfelf; and that attachment may be laid in the hands of a 
third perfon as garnifhee; but to bring the aétion originally againft 
that third perfon, is, I believe, without example, unlefs fome par- 
ticular- lien appears on the goods or money in his hands’, andwno lien . 
ner, appears in favor of this creditor which does not exift in favor of every 
other private creditor of Cummins. Befides, there appears to have ; 
on of been a verdict of 'a Jury, and a judgment.of-acourtof law, upon. . 
the very point on which the plaintiff. founds his demand. If the 
cafe, adminiftrator of Cummins could not retain this money againft the . 
into furviving partner we adminiftrator being the proper reprefentative 
fes off of all the creditors) how can.a_fingle creditor maintain an action - 
The for that. very money? 
zaintt We are therefore of opinion, that no fufficient caufe of action - 
z the a againft the defendant, and adjudge, that the money and - 
ough effects of the defendant be difcharged from the attachment. * 
— WEAVER. ; 
iding 
Feats, 
ree * This cafe was brought ‘before the fourt upon a doubt entertained by Mr. Pre4- 
, deat Sarveen, of the power of a fingle judge to affurd a remedy: in the cafe of : ¢ 
is af- attachments, fimilar to that-ufually given in cafes of arrefts—in the latter cafe, the 
yperty caufe is fill continue? in cours by ordering a commen appearance; but in attach- 
early ments. the defendant being ebfent, cannet eater @ common appearance, of give 
-y, oF @ warrant of attorney for that parpofe: ‘Therefore all that can be done, where no 


caufe of action can be fhewn, ipto diffolve the attachment, which it.is only.in che.- 
a power of the-court from whence the writ iflucs, to des 
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WEAVER verfus LAWRENCE. ae 


+ 
EPLEVIN—The -defendant pleaded property and gave bonds 
upon which Levy for the pla:ntiff, moved for a writ de pro. 
prictate probenda, and alter argvinent, on a rule to flew caufe why 
it fhould, not iffue, the -Presipent delivered the opinion of the 
€ourt as iollows. 


Suipren, Prefident.—In England there are two kinds of replevin; 
Firflyby Common Law, when'the writ iffues out of the court of 
Chlranecery: Secondly, by the ftatute of Marlbridge, which enables 
the fheriif (0 make replevins without writ, and then, having taken 
iccurity, he proceeds‘on the complaint of the plainuff, either by 
parol, or precept to his bailiff.. In the latter cafe, the writ de pro- 
prietaie prcbanda, iilues at once upon claim of property; and, be- 
ing tried by an inguett, if it is found for the plaintiff, the theriff 

oes on to make the replevin; but, if for the defendant, he torbears, 
This fummary- proceeding, with regard’ to-the writ de proprietate, 
probanda, is contined, however, to the cafe of a plaint in the theriff’s 
court, under the fiatute ; for, when replevins are at common law, no 
writ ae propretate. probanda- flues till after the return of the 
fheriff on a pluries replevin ;. the original writ, or the alias, being 
only direclory to the theriff to make replevin, 2nd proceed in the 
county court, and are not returnable procefs, as the pluries is by 
having in it the claufe of “ wel nobis caujam fignifices.” If, therefore, 
the puuries is returned into the Kings-Bench, or Ccommon-Pleas, with 
a claim of property by the defendant, a judicial writ de preprietaie” 
probanda may itlue returnable into either of thofe courts. But.on™ 
this writ, it the therift’s inquett find property in the detendant, the ~ 
plaintiff is not concluded, being only an imqueft of office; and he 
may either bring a new-replevin, oran ation of trefpafs againft the 
fheriff, in which the queftion of property thal] be finally tried. But 
. when the parties have afpeared im bank, and the defendant claims 
property on plea, no writ deproprittate probanda can iilue at all, but the 
claim mujt be tried in court. 7 

Having thus ftated the law in England, we muft now enquire on 
what footing replevins are in Penn/y:vama, and under what law they 
Hiuer 

It is clear, that in’ this ftate_there cam be no replevins under the = 
Statute of “Maribridge, fince there is here no /uch county court to en- 
ter plaint as in England, nor any fherift empowered by his own au- 
thority to make replevin; and, confequently, there can be ne fum- 
mary proceeding, as to the writ de proprietute probonda. With reipe& 
to wsits of replevin at Common Law, thefe, likewife, cannot be 
iiued m Penn/)/vania, for want of a court.of chancery, from which 
ticy might ifiue as an sriginal writ. Eicnce it was.neeeilary to make 
« law-tor ourlelves, and this was accordingly *done, in the ; 
¥705,-byan adi oi Aliémbly, whichdireé:s, tha «* it thall be lag 
ul 


—_ - 
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« ful for the Jufticeg@f each County, to grant writs of replevin in 
# ail cafes whatfoever, where replevins may be granted by the laws 
« of England, taking fecurity as the {aid law dire@ts, and make them 
« returnable to the refpe¢tive courts of Commen-Pieas, in the proper 
« county, there to be determined according to law.” 1State Laws. 43, 

This a& feems them to tyre made a very confiderable alteration 
in the proceedings in replevih: for, 1{t.. It does not recognize two 
kinds of replevin, one by plaint, and the other by writ; adly. Re- 
plevins are made always returnable writs, and’ the partes appearance 
required ‘on the return; and 3dly. « They are directed tovbe there 
determined, that is, in the. Court of Common Pileas.—As the pro- 
ceedings are different, fo has been the pradiice under the law; and 
in writs of replevin here (as in other caies) a_fummons to the defen- 
dant to appear, is always inferted, end’ a precife day given for his 
appearance. Nor is the writ liable to be defeated by a claim of 
property, as it is in England; where that claim, as { have aiready 
obferved, puts an end to the fuit on the replevin, fo that, if it is 
afterwards revived, it mult be by the writ de proprietate proband. 
But in Penafylvania, the practice on aclaim of property has been 
agreeable to the ac of aifembly; the fuit goes on, and, although the 
claim prevents the delivery of the goods to the plaintiff in replevin, 
yet, the defendant gives fecurity to deliver them, if, on trial, the 

roperty fhall not be found in him. This practice, therefore, clear- 
f fuppofes that the trial of property was intended, by the a&t of 
ailembly, to be in the Court of Common Pleas, and not elfewhere. 

No writs de proprietate probanda have hitherto iffued in this ftate. 
The /ummary writ under the ftatute of Maribridge, feems, indeed, to 
be the only one, which can, in moft cafes, be of real ufe, by the zm- 
mediate intervention of an inqueit to decide the claim of property ; 
but, for the reafons-before afligned, that canaot iffue here. The 
judicial writ too, it -could'iilue agreeably to our a@ of Affembly, 
would rather occafion delay, than expedite the caufe, and could in 
very tew inftances anfwer the’ends expected from it. For, firf, it 
cannot iflue é// after the return of the pluries writ of replevin, when 
the time would, perhaps, be elapfed, in which it would be of moft 
importance to determine the quettion of property: and, Jecondly, if 
it thould iffue and be executcc, it would not be final, in cafe the 
property thould be found for the defendant, being only an inqueit 
of office, and the plaintiff itill entitled to a new replevin, or an acti- 
on of trefpafs againtt the Sheriff. 

In England moft cafes of replevin are founded on previous dif- 
trelles for rent; and, it is even faid in fome books, that it lies in 
no other. But here it itfues wherever a plaintiff claims goods in 
the poffeffion of another ; and accordingly, things of great value, as 
fips, are frequently replevied. If, theretore, a hafty change of pof- 
feifion fhould take place by a Sheriii’s inquett, it might be attend- 
ed with great mifchiets; and veiféls loaded, and ready to fail, might 
be ordered out of the poileffion of thofe who have long held thei, 
aithouch able and willing to give fecurity to the value. 


On 
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On the whole, after the prefent practice on replevins has been of: 
fo many years ftanding, and feems founded on a law of our own, 
we think ia would be improper to make fuch an alteration, as would 
be occafioned by iffuing judicial writs de a aay probanda. 

he rule difcharged. 


Taytor verfus Knox, etal. 


FINLAYSON verfus Knox, et al. 


REIGN attachments.—Iw thefe cafes ruleshad been obtain- — 
edto fhew caufe of a&tion, and why the attachments fhould 
not be quafhed. 

On the argument, the garnifhee Henderfon (who was alfo a co- 
partner with the defendants) produced feveral witneffes, by whofe 
teftimony the following faéts were eftablifhed :—That, David Knox 
came to Philadelphia in. the {pring of 1784; that he brought fur- 
niture with him, hired a dwelling houfe and ftore, and profefled 
an intention “ to lay his bones here.” ‘That he went to Virginia in 
February 1785, and failed thence to England, in confequence of re- 
ceiving intelligence of fome mifconduct of another partner, nam- — 
ed Cowan, who refided there, and had never been in America. That 
‘during his abfence, and at the time of laying the attachments, the 
copartner, now _garnifhee, continued in poileflion of the horfe in 
Philadelphia, with much the fame eftablithment of fervants &c. but ~ 
after the attachments were laid, he broke up houfe-keeping. ‘That 
David Knox was a fingle man,-and it was not known, whether he 
had taken the oath of allegiance to this ftate, or not, 

The plaintiffs to fhew their caufe of aétion, produced affidavits 
of accounts from their refpective books, fworn to before the Lord 
Mayor ot Lendon. “*% ' : 

The queftion. being argued by dngetfal and Rawie, in fupport of — 
the motion, and by Leuzs and. Wileocks againft it, THE PRESIDENT, © 
at an adjourned fitting on the 15th of February 1786, delivered the 
opinion of the Court. 


SHIPPEN, Prefident.—The firf point to be decided, is, whether 
the foreign attachments ought not to be diffolved, on the proofs 
given s Knox's being .an inhabitant of Pennfylvania, at the time they: 
ilfued ? 

We would avoid laying down any general rules as.to what will 
or will not, make a perfon an inhabitant within the attachment law, 
left cafes fhould hereafter happen, which might come within thofe 
general rules, but were not in the contemplation .of the Court in 
the particular cafe before them. We think, however, if any gene- 
ral rule was made, it would be reafonable, and very confonant to our 
laws and conftitution, that the perfon’s réfidence -here, to make him 

an 
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an inhabitant, thould be fo long as to give him the rights of citi- 
zenfhip—to wit, for twelve months. ‘And we fhould have no he- 
fitation in laying this down as a rule, if it were not for. thole cafes 
ot difpute which may arife between creditors on. a domeffic attach- 
ment, and creditors on foreign attachments, where.it may. frequent- 
ly happen that the debtor’s refidence may be lefs than 12 months, 
and yet he may, and ought, to be an object of-the domeftic attagh- 
ment law, fo as to have his effects divided among all his. creditors, 
and not {wept away by the firft creditor who takes out a foreign 
attachment.* But in cafes where a ftranger comes among: us, and 
remains here fora fhort time, and then goes away under fuch cir- . 
cumftances, as mot to make him an objet of the i¢ attach. 
ment, it will always have confiderable weight with us, he has 
not refided here for twelve months. bye . 

In Knox’s cafe his refidence here was only eight or. nine months. 
the family he left behind him, does not appear to be of a kind 
to denote an unequivocal continuation of bis refidence, being pro- 
bably no more than was fufficient for his partner Henderfon’s own 
accommodation as a fingle man. 

The fecond queftion is, whether there has been fuch proof of a 
debt due, as is fufficient to thew a caufe of action? 

And here it will be proper to mention the reafon and occafion 
of making the rules with regard to proofs neceflary for holding to 
bail on writs of capias. When I came into this Court, ‘I found a 
practice had lately taken place of requiring proots of the debt, fi- 
milar to thofe required by the ftatute of 12 G. 1. fo as to difable 
abfent plaintiffs from holding defendantsto bail, for want of a po- 
fitive affidavit before one of the judges of this Court of a fubfifting 
debt. I confidered this pra€tice as not founded in law, and as tend- 
ing to injure the credit of the country. That it was not founded 
in law I took to be clear, from the words of our a& of Affembly, 
made fhortly after the revolution, extending only fuch of the ftatute 
laws of England as had ae been in force in Pennfyluania. The 
act of 12 G. 1. was certainly not in force, nor ever practifed under, 
before the revolution. But as the judges who had {gt here before 
me, thought there was good reafon to keep up a kind of recipro- 
city between England and us, upon this fubject, and not being wil- 
ling to relax the rule totally, it became neceflary in order to pre- 
ferve a uniformity of determination in the feveral judges of the 
Court, to fettle another mode, fo as to avoid extending an act ot 
Parliament by their authority, which had not been extended by the 
Legiflature, and yet not to give the inhabitants of that country the 
fame eafy method et proving their debts in England before the 
Lord Mayor, er other magiftrate there, which had been practifed pre- 
vious to the revolution under their own acts of Parliament. A 
middle way was, therefore, ftruck out ; and a fighature of the par- 
ty to fome inftrument of writing, or fome letter, or acknowledgment 

aft 
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.. of the debt, was made neceffary to be fuperadded to the ufual pio. 
bate made before the war. This rule, however, affeéts the inhabi- _ 
tants of other countries as well as England; and it may poffibly be 
found necetfary,at fome future time ,to make an alteration in it more © ° 
conformable to the general law on thofe fubjects. 
But, as at the time of making the rule, we had no eye to any 
other kind of procefs, than writs of capias, and it was exprefsly 
confined to them, in favour of gue liberty, we do not think it 
fhould be extended to other cafes, not then within our view. In 
cafes of attachments, therefore, we think it fafeft, to follow the law 
as we find it in our books before the ftatute of 12 G. 1. And as 
it appears by the cafe in 8 Med. 323, that an affidavit of a plaintiff, 
before a notary public in Holland, was deemed fufficient to hold the 
defendant to bail, we think the like affidavit in this cafe, fhould 
be fufficient for the fame purpofe. 
Motion to ditfolve the attachments difcharged, 
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HOLiincsworTn verfus LEiper. 


RULE had been obtained to thew caufe, why the report af 

Referrees fhould not be-fet afide, on the ground of their hav- 
ing heard a witnefs interefted in the event of the fuit; and, af- 
ter argument, THR PresipENT pronounced the decifions.of the 
Court. “ae 


Sxiprtn, Prefident.—The determination of caufes by referrees 
under a rule of Court, has become fo frequentand ufeful a practice, 
and is*attended with fo many advantages towards the fummary ad- 
miniftration of juftice, that it would be extremely mifchiévous to 
thake their reports by captious objections, where thé fubftantial 
rules of juftice are not violated. ‘The merits of the caufe are folely 
fubmitted to them, as judges of the parties own eying, and afe 
not a‘terward; enquired into by the Court, unlefs there thould ap- 
pear a plain miftake of the law or fa‘t. 

Xx 
“As 
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As te the forms ot their proceeding, both parties fhould have 
an opportunity of being heard, and that in the prefence ot each 
other, that they may be enabled to apply their teftimony. to the alle. 
gations. ‘The witneffes, on both fides, are likewife, to give their 
evidence inthe prefence of the parties, that they may have an 
opportunity of crols examining them. No furprife is permitted, 
fuch as refufing the parties a reafonable time to bring forward their 
witnelles, or refufing to hear them when they are brought. Thefe 
rules, or fimilar ones, are founded in natural juftice, and are abfo. 
‘jutely neceflary for the due adminiftration of jultice in every form 
whatever. . 

As to the kind of evidence which the referrees may hear, there 
always has been, and muft neceffarily be, in this kind of tribunal, 
a very great latitude. ‘The parties, generally unaflifted by counfel, 
are permitted eo relate their own ftories, and confront each other; 
their witneffes are heard even without an oath, unlefs the’ contrary 
is {tipulated, or the referrees require it. Books and papers are in- 
{pected and examined by them, without regard to their being fuch 
as would be ftri€tly evidence in a Court of Jaw. And this prac- 
tice being known to both parties before they agree to the reference, 
and the advantages arifing from it, being mutual, there feems no 
juft reafon to complain of it. 

In public trials in Courts of law, the judges fit to fuperintend the 


evidence, and no integefted witnefles are, in general, permitted to. 


give evidefice to the jyr} ; but referrees occupy the office both of 
judge and jurymen ; their difcretion, therefore, muft neceffarily be 
much relied on, and as they are generally unacquainted with the ar- 
tificial rules of law, they muft be guided principally by their own 
reafon. If we were once to fet afide a report, becaule the refer- 
rees had heard an interefted witnefs, we thould open a door for 
fuch a variety of objections, that fcarcely a fingle report would 
ftand the teft. Papers not formally or legally proved, or hearfay 
evidence admitted, would be as fatal to reports, as the admiffion of 
interelted witnefles, being equal violations of the rules of evi- 
dence. 


Rule difcharged. 


Ocpen verfus Asx.” 

> 
THis was an a¢tion upon a policv of infurance on the — 
Brothers, which came before the Court upon a cafe flat 
wherein the fin zie queftion was, whether a warrant inferted in the 
policy, had been complied with on the part of the infured, or not? 
After argument, THE PresiDENT ftated the point, and delivered the 
opinion of the Court. ’ 


SuirPeN, Prefident—The policy ‘in this cafe, is on the out- 
ward bound voyage, wherein it is warranted “ that orders will be 
viven 
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« given that the Ship fball not cruife.”” Whether fuch orders have, 1786. 


or have not, been given; is the queftion before the Court. ee 

The orders which were given, are produced, ‘They confift of in- 
ftruStions which, in the former part, relate to the outward bound 
voyage, and, in the latter, to an intended cruife for two or three 
months, after the outward bound voyage, which was the fole ob- 
ject of the infurance, fhould be completed. 

The inftructions with regard to the outward bound voyage, be- 
gin with an account of the cargo; to whom it is configned, and_ 

ive the ulual directions in mercantile voyages, how it is to be 


 difpofed of, and how the proceeds hall be applied. The «captain 


is exprefsly dire&ted not to touch at any port to the fouthward of 
Philadelphia, left the infurance fhould be endangered, but no mention is 
made of a cruife, except that the goods are to be fold for the pur- 
pofe of fitting her out afterwards for a cruife. 

It is, however, contended, that fufficient appears on the face of 
the initructions, confidering the unwarlike condition of the Vettel, 
and the intent of the voyage, to fhew, that, though no exprefs directi- 
on is given not to cruife, yet fuch an implied direction is given, as 
will fatisfy the words of the warranty. 

The general intention of the owners, to be colle&ed from the 
inftructions, is fufficiently clear, that they did not mean to give the 
captain a power to cruife. But what was the intention of the par- 
ties in making the warranty ? Was it, that fuch orders fhould be 
given as by conftruction or inference, fhould *fhew that to be the 
intention of the owners? or, was it not, that the captain fhould 
be directed in exprefs terms not fo cruife? 

If the warranty had been that mo orders fhould be given to cruife, 


or that he foould not be impowered by his orders to cruife, thefe inftruc- 


tions would certainly have been a compliance with the warranty ; 

but the warranty is not negative, that he fhould mot have orders 

to cruife, but pofitive .that he fhould have orders not to cruife. 

And in which ever way the warranty had been expreffed, if the 

captain hdd cruifed, and the veticl by that means had been loft, be 

would have been: anfwerable—So_that the refponfibility of the 
captain, is not any rule to govern the conftruction of th? policy, 
becaufe if he had cruifed wrthont orders, he would have been equal- 
ly liable, as if he had cruifed contrary to ome orders. “The under- 
writers have ftipflated that mare fhould be done, than would barely 
make the captain anfwerable tor cruifing. What their reafons 
were, we can only conjeéture; it might be fuppofed, that if the 
orders were filent as to his cruifing, he might be temptedgsby an 
apparent profpect of gain, to do that, which he would not dare to 
do in the face of exprefs orders. It is well known, that there 
have becn many captains who have not fcrupled to break orders 
Which were plain and exprefs; but there are many more, who, 
when their orders are loofe or filent, or difcretionary, have run. the 
rik of violating the fpirit of them, and relied ‘upon the geperality 
_or filence of their orders, to jultify them to their owners. — 
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In the prefent cafe, the condition of the Veffel did not preclude 
the poflibility of cruifing. She mounted 16 guns, fhe had Icave, by: 
the terms of the policy, to call at Beaufort for men, fhe was intend- 
ed to be a-cruifing veifel after the outward bound voyage was com. 
pleted, and it might not be an unreafonable fufpicion in the un. 
derwriters, that the captain, unlefs exprefsly reftrained, might be 
tempted to cruife in the outward bound voyage. Whatever’ their 
reafons were, the underwriters had certainly a right to make it a 
part of their contra&t ; without it, they might have refufed to infure _ 
at all, or they would perhaps, have demanded a higher premium; 
or being itipulated, the owners fhould have complied 
with it. 

Thefe warranties in policies of infurance are required by law, 
and by the conftant ulage of merchants to be ftrictly complied 
with ; they are generally exprefled in a few words, but where they 
are plain and clear, it would be of dangerous confequence to this 
ufeful branch of mercantile bufinefs, to introduce a loofe con- 
ftru&tion of them. 

We are of opinion, upon the cafe ftated, and a view of the 
licy and orders, that the warsanty has not been complied with, and 
that judgment fhould be given for the defendant. 

Judgment for the defendant. 


Marrior ef ux, yerfus Davey et al. Executors, 


ti was an aétion brought by a refiduary legatee under the 
a&t of the 12 Ges. 3. ¢, 16. 1 St. L. 449. to which the 
defendant pleaded fully adminiftered. The plaintiff thereupon move 
ed for-the appointment of auditors; but the defendant objeéted, 
becaufe his accounts had already been left by confent to refer. 
rees, on a former citation before the regifter of wills, &c. : 
Tue Court, however, determined, that the former fettlement 
was not conclufive ; and that, by the words of the act, it -was in-~ 
tended, new auditors fhould be appointed, ex tempore, upon the pléa 
of want of aifets. . 
Rawie, for the plaintiff, Sergeant, for the detendant. 


STOTESBURY verfus COVENMOVEN. 


N an affidavit that the defendant was in confinement, and that 

material witneffes in his favour were about to leave the ftate, 

tHE Court granted a rule to take their depolfitions, although the 
writ was not returnable ’till the next term. 


SOMERS verfus BALABREGA. 


E was ruled in this cafeg that an Attorney’s agreement te 
refer, binds his Client. 
SuIREME 
, . 
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SiiveR, Plaintiff in Err. verfus SHELBACK. 


THis was a queftion on°a writ of error, brought to reverfe 4 
jodement in the Common Pleas of Philadelphia County, againift 
a Pp nay see ha omen age. oo record of the ote 
low, ftated, that the defendant (now plaintiff) appe in perfon, 
imparled to the next term, and thet mower ee iid nothing ; 
wherefore, &c. The plaintiff attained his full age before he 
brought the writ of error. 
Levy, for the plaintiff in error, cited 8 Mod. 185. Rep. t 

Hardw. 104. 376. t Bl. Com. 465. Cro. El. 569. 818. Lill. Ent 
252. 3. Bac. Abr. 149. But, as his arguments were afterwards 
admitted, and repeated by the Court, it is unneceffary to infert them 

here. 
nd that |, Luis, for the defendant in error. Infancy muft be tried by in- 
= ftate, Spection, 3 Bl. Com. 331. By the record it is ftated, that the plain- 
gh the tiff in error appeared twice; and the Court might then have tried 
the queftion of infancy by infpetion, if he had fted it; fo 
that he is not at this time entitled to be relieved, 3 Bac. Abr. 124. 
134. 3 Bl. Com. 331. In all judicial procefs, the error muft be 
reverfed before 21 years are attained for what is done in Court, 
though not for what is done é pais; as in the latter cafe, a differ- 
ent mode.for the trial of infaney is adopted, to wit, an inquctt. 
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3 Bac. Abr. 134. 5. 6. and that may be done cither. within, or, at full 
age. Q. Vin. 377- Co. Litt. 280. 


By M‘Kean, Chief Fuftice.—Nil dicit is not a judicial a& ; but 
cognovit aétionem would have been fo. 

Lewis. True; but the giving judgment upon Nil dicit is a judi- 
cial a&t ; and when he fays nothing, there is the greater reafon for 
the infpection of his age, in order to protect him, who evidently 
knows not how to prote& himfelf. But how can the Court afcer- 
tain the truth of what is alledged? Not by the verdié& of a jury, 
for this is a judicial at ; nor by the infpection of the party for he 
has now attained his full age ; it can only be done by the record. 

Lewis admitted, however, upon a queftion being put to him, that 
by the rejoinder in error, the intancy, which was afligned for error, 
was acknowledged ; but he relied upon the impoflibility of obtainin 
relief for a judicial a&t done diens atatem, by a writ of error po 
plenam atatem. 

The Cuter Justice delivered the opinion of the Court, in 
fubftance as follows: 

M‘Kean, Chief ‘Fu/tice—At the common law there could be no 
appearance in any {uit, real, perfonal, or mixed, whether as plain- 
tiff or defendant, but in proper perfon; except where the King! 
by virtue of his prerogative, granted his writ for an Attorney ; and 
where an infant appeared to defend a fuit by his guardian. The 
ftatute of W. 2. c. 15. declares that if an infant is eloined, fo 
that he cannot fue perfonally, his next friend fhall be admitted to. 
fue for him; and ¢. 10. of the fame ftatute, enables all perfons of 
full age to fue and defend fuits by attorney. 


But the appearance of an infant to a fuit brought again@ him, is — 
not a judicial aé&t. The appointment of a guardian to defend the 


fuit; and the taking his examination when a fine is to be levied, a 
recovery to be fuffered, or a ftatute ftaple &c. to be acknowledged, 


are judicial acts. Moft clearly, however, the appearance in this. 3 


cafe, is error. ; 


The authorities cited by the council for the defendant in error, to — 
fhew, that after his full age, the party cannot take advantage of his © 
previous infancy, appear to be reftricted to real actions, and to fines — 
and recoveries, which are, in their operation, mere’modes of affur- — 
ance. But we are likewife, clearly of opinion, that, in other cafes, — 


a judgment againft an infant may be reverfed after full age, and that 


the fact mutt be tried per pais.and not by infpection. Moore 460. 


Hardwick's cafes 104 Hetly 65. | 
Let. the judgment below be reverfed. 
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‘Beitr verfus Day. 


; INCE the act for the gradual abolition of flavery, a number of 

j S perfons have formed a fociety in Philadelphia, tor the purpofe 
of relieving thofe of their fellow creatures, who are held in illegal 
flavery ; and this action is owing to that inftitution. 

The plaintiff, being the fuppofed iflue of white and mulattoe pa- 
rents, attended the defendant to Phi/ade/phia in the autumn of 1784, 
and prefented fo pure a complexion, that the attention of the ‘oci 
ety was excited, and a writ of Hadeas corpus taken out at their in- 
ftance. 

The boy’s right to freedom was firft argued before Mr. Juftice 
BrYAN, and, the next day, before the fame judge, and the CulEF 
JusTIceE, at their chambers ; when the facts being difputed, the 
CuieF Justice, advifed the counfel to throw. the cafe into the 
form of an a€tion de Homine replegiando; and recognizances. to ap- 
pear, being entered into on both fides, a declaration was filed of 
September term 1784, {tating that™the defendant Dalby had taken and 
kept captive the plaintiff, Francis Beit, whereby.the faid plaintiff is 
injured &c.”” ‘To this the defendant pleaded, that the plaintiff was 
his flave, and the plaintiff replied that he was a free man, ab/que 
hoc &c. rejoinder, and iffue. 

Upon the trial, which was by a ftruck jury, it was given in 
evidence, that the plaintiff was born in Maryland, of an unmarried 
mulattoe woman ; thatthe grandmother, and the mother, of the 
plaintiff, are now, and always have been, flaves; that he was pur 
chafed by the defendant’s agent, and that the fale was then in dif- . 
pute in law in Maryland ; that the plaintiff had not been fix months 
in Pennfylvania when the Habeas Corpus was brought; and the 
plaintiff himfelt was thewn to the jury, that they might from his 
appearance draw fome conclufion, that he was, at leaft on one fide, 
the iilue of white parents. | 

Mifflin, for the defendant, having proved by the laws of Maryland, 
that the boy was a flave in that ftate, contended that the Lex Loci 
mu(ft determine this, as well as other perfonal and mixed actions; 
and for that doctrine, cited, among many other authorities, 1 P. 
Will. 420. Preced. in Chan. 207. He faid that the rule, partus fe- 
quitur ventrem, was founded on reafon and the law of ature, and 
was as applicable in other countries as in Maryland. 1 Puffend. 
599- 693. Juft. Inf. |. 13. §. 4. and he obferved, that even in 
bennfylvania, the Legiilature had taken notice of other than ze- 
groes and mulattzes, to wit, Indian flaves.1 Pen. Laws. 46. 

The Attorney General and Lewis argued for the plaintiff. They 
faid, that, in Pennfylvania, there was no pofitive law for flavery, 
though as the a&ts of Atiembly took notice of three forts of -flaves, 
negroes, mulatices, and indians, they admitted that, by a reafonabie 
confsuction, this might be rendered tantamount to an exprels to- 

leration 
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leration. But they contended, that even under this admiffion, 
the maxim which declares that expreffio unius, off exclufio alterius, 
muft be applied to the plaintiff’s cale, and, confequently, as he 
was neither an Indian, a Mulattee, nor a Negro, he cannot be’ en- 
flaved by mere implication. With refpect to the Lex Loci, they 
allowed its force in regulating contraéts ; but infifted that it could 
never be extended to injure a third perfon, who was not a pa 
to the contract; which the plaintiff had not been in the prefent 
inftance ; and having thus anfwered the adverfe arguments they 
laid down four propofitions, on which they meant to rely. 

1{t. ‘That, however the cafe may be at civil Jaw, by the com. 
mon law the iflue follows the condition of the father. 2. Black, 
Com. 390. Fortefc. de laud. 98. 103. Litt. §. 187. 188. 11 Stat 
Trials 344. 

ad. ‘Lhat a baftard being Nullius filius, is free ; for, he who 
can gain nothing" by anheritance, ought to lofe no part of his natu. 
ral freedom by relation to his progenitors. 2 Bl. Com. 94. Ca, 
Litt. 123. - 

3d. “Dhat things, not perfons, are the objects of property. 2 
Bl. Com. zB. Com. 423. °° , 


4th. rty in a flave, if it does exift, cannot be tranf- 


ferred wi Litt. §. 183; and, confequently, as it is not 
in evidence, the plaintiff was fold to the defendant by deed> 
‘the defendant has not proved him to be Ais flave, however the gene- 
tal queftion may be againft the plaintiff. 

he Curer Justice delivered the following fentiments, ig 
the courfe of an elaborate charge to the jury. 


M‘Keay, Chief oy epee iffue is whether the plaintiff is a 
Sf 


freeman or a flave. the jury think, from the evidence, that the 
plaintiff's mother was a flave at the time of his birth, according to 
the laws of Virginia, where he was born; we will point out the 
legal confequence that flows from the eftabiifhment of this fac. 
Slavery is of a very ancient-origin. By the facred books of Li. 
viticus and Deuteronomy, it appears to have exifted in the firft 


of the world ; and we know it was eftablifhed among the Greeks, 


the Romans, and the Germans. In England there was formerly 4 
fpecies of flavery, diftiné&t from that which was termed willenaga 


Swinb. p.84. 6. Edit. is the only authority [ remember on this point, 
though I have before had occafion to look into it with attention, ” 


But from this diftin@iion has arifen the rule, that the iffue fol 


lows the condition of the father ; and its confequence, that the baf- | 
tard is always free; becaufe, in contemplation of law, his fathe 


is altogether unknown, and that, thercfore, his flavery {hall not be 
prefumed, muit be confined implicitly to the cafe of Villeins. It 
would, perhaps, be difficult to account for this -fingular deviation 
in the law of England, from the law ot every other country upon 
the fame fubje&. But it is enough ior the prefent occafion 
know, that as villeinage never exilted in America, no part of the 


doctrine 
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doftrine founded upon that condition, can be applicable here. The 
contrary practice has, indeed, been univerfal in America; and our 

rattice is fo ftrongly authorized by the civil law, from which this 
~ of domettic flavery is derived, and is in itfelffo confitent with 


‘the pa of nature, that we mult now coniider it as the law of 


the land. 

There is a cafe in 2 Salk. 666. which has not been mentioned at 
the bar, though it bears confiderable relation to the prefent contro- 
verfy. It was an action of Indebitatus Affampfit for a negro fold; 
and it was faid by Hott Chief Fuftce that a negro by enteri 
England becomes tree ; but that a fale in Virginia, if properly laid 
will Sepatt the action. Hence, we perceive, how folicitous the 
courts of that kingdom have been, on the one hard, to difcountenance 
flavery in England; but, on the other hand, to do full juttice to the 
=. which, by the Lex Loci, was lawful in Virginia, where it was 
made. 

It only remains to obferve, that pro: in a Negroe, may be ob- 
tained by a bona fide purchafe, without teed. B 


Vervict for the Defendang 


Kuncxex et al. verfus Baker. 


HTS was an application for a fpecial Court, founded on the 

act paifed the roth of April, 1782. Kunckel, the petitione:, fet 

forth in his affidavit, that one of the plaintiffs, Boam, with whom he 

had been in partnerfhip, had dilfolved their conne@tion, fince the com- 

mencement of the ation, and that the outitanding debts had been 

afigned to Kunckel, fo as to veft in him the whole intereft in the e- 

vent of the action. It was alfo itated that Kunckel was about to 

depart from the United States; but that Bsa had no fuch inten- 
tion. 

The Attorney General, for the defendant, obje&ed, that, by thus 
afligning the intereft in an action to a going foreigner, a fpecial 
Court, and an early judgment, might always be within reach, to the 
prejudice not only of the defendants but of other creditors. And 
upon this ground Tas CourT unanimoully refufed the prayer of 
the petition. 

he plaintiff*s counfel then moved, that he ought not to be dee 

prived of his bail by this application ; which, requiring a declaration 

to be previoufly filed, amounted to an acceptance of a common ape 
rance. 

In the juftice of this motien, raz Court concurred, and ace 
cordingly direCted a rule to be entered, that the defendant give bai} 
intwo months, ora Procedendo. 

Rowle tor the plaintiff.—Bradford for the defendant. 


XY Mors 


1736. 
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Moors'’s Leflee, verfus Few, et al. 


HIS was an Ejectment for certain premifes in the County of 
Philadelphia. 

After folemn argument by Wilcocks and Rawle, for the plaintiff; 
and the Altorney ral and Sergeant, tor the defendant ; THe 
Cuizr Justice delivered the opinion of the Court, that the word 
transfer, being. ufed among the difabilities to which Non-jurers 
are fubje&ted by the a& of Affembly, paffed the 13th of Fune 1777, 
the teftator Fohn Hunt, under whole devife the plaintiff’s title was 
made, being at the time of his death a Non-juror, was incapable of 
devifing \ands and tenements. 


nd confequently the defendants, claiming under the heir at law, 
had judgment. 





ComMMoN PLEAs, Philadelphia 


County. 


June Term, 1786. 








Duriru verfus Riteniz. 


IS was a Replevin for divers s, wares &c. and: property 
was pleaded in Andrew Cena others, aflignees von the 
Benefit of the defendant’s creditors. 

The faéts were thefe :—-The Defendant had bought certain goods, - 
for which he gave a promiffory note, that was afterwards indorfed 
to the plantiff, who went (probably by defire of the Payee) to pur- 
chafe goods from the defendant on the 8th of April 1785, about 
five o’clock in the aiternoon, He told the Defendant, on entering 
his fhop, that he came to.take goods in payment of the note, and the 
defendant (whofe attention was taken up, at the fame time, by fe- 
veral other cuftomers) handed him fuch articles as he pointed out, 
mentioning their refpective prices. The Plaintiff marked thofe pieces 
which he approved: of, and laid them on one fide of the counter, ’till 
he thought he had chofen fufficient to. anfwer the note, and then in- 
forming the defendant that he would go for a porter to remove them, 
he left the fhop without receiving a bil! of parcells, or ftipulating a 
time of payment, or tendering the promiffory note to the defendant, 
Immedjately after the Plaintiff had left the fhop, the defendant fhut 

it up, 
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it up, and called a meeting of his creditors; for whofe benefit, the 
next morning, and before this Replevin was ferved, he executed an 
aff gnment ot all his property. 

t washcld by tHe Court, that the property in the goods foe 
which the Replevin iffued, was not vefted in the Plaintiff; and the 
Jury found a verdi& accordingly for the Defendant. 

Aicylan for the Plaintiff.—Adillagan and Rewée tor the Defendant, 


SHOTWELL verfus Baum. 


i ESPASS for mefne profits, after recovery in Ejectment. 

It was ruled by THE Covet, that the Plaintiff fhall nat 
give evidence of the annual value of the premifes beyond the time 
o! the leafe mentioned in the declaration in eje€tment ; although the 
piefent aGiion wes brought by the leffor of the Plaintiff. 

Asus for the Plaintiff.—Sergeant for the Defendant. 
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Grier et al. verfus GRitR. 


“FTER argument by Bradford ‘and Sergeant for the Plaintiffs, 
and Wileocks and Ingerfol'for the Detendant, THE Crier 
Justice delivered the judgment of the court in this caufe. 
M’Kean, Chief Me pe is an action of debtupon an ar- 
bitration bond; the Defendant prayed Oyer of the ebligaion and 
condition; the condition was to {ubmit tothe awasd of five per- 
fons, concerning ** the exchange of a number ot loan office certifi- 
cates, and of, upon and concerning an action of flander now de~ 
nding between the {aid parties,” and alfo of all other matters, 
ifferences, and demands &c. The Defendant thereupon pleaded, 
that the arbitrators made no award. The Plaintiffs replied, and fet 
torth an award, wheteby (among other things) the arbitrators did a- 
‘ward and order, ** that in confideration of the lofs fuftained by the 
exchange of certificates between Fohn Grier, deceafed, and the faid 
Fofeph Grier, fenior, the faid Fo/eph Grier, pay to the executers of 
the faid Febm Grier, the fum ot one hundred and feventy five 
pounds ;” and then the Plaintiffs aver, that they are the executors 
of the teftament and laft will of the faid Fohn Grier, deceafed, in 


the faid award mentioned and intended, and that to them the faid 
fum ot £ Y igh the faid writing of award was ordered to be paid 
i 


by the faid ¢ Grier, fenior. ‘To which the Defendant demur- 
red, and the ntiffs joinedin demurrer. 
The exception taken to this award is, that the £. 17§ were ore 
dered to be paid by the Defendant tothe Executors of Fokn Grier, 
; deceased, 
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deceafed, who are Strangers, and that an award cannot be holpen by 
an averment, but muft be expounded by itfelf and nothing debors. 
in fupport of which, the Defendants counfel cited, 1 Bacon’s Abr. 
139. Hob. 49. Carth. 157. Godbolt 13. Dyer. 242. 1 Ld. Raym. 
123, 1 Bac. Abr. 141 and Law of Arbitrators 119. 

or the Plaintiffs, it was argued by their counfel, rft That it ap- 
pears fufficiently on the face of the award,. that the Plaintiffs are the. 
executors of Jahn Grier, by a fair and probable prefumption. 2d 
That an averment may be of any thing not inconhfent with the a 
ward. 3d. That the executors of John Grier, deceafed, are per- 
fons certain and known. And, lafly, that if the executors were 
frrangers, yet the award is good ; for the Defendant ought to have 
rejoined, that the executors were ftrangers. Fos which po- 
fitions were cited ¢ Burr 277. % Bacon Abr. 135- 439. 41. 145- 
147. 1 Ld Raym. 612. 246, 533. Cro. Fac. 200. 354. Cra 
Elis. 858. 8Co. 98. 3 Vin. Abr. 121. Comyns 329. Carth. 436. 
a Leon. 316. 3 Leon. 62. 

It may not be amifs toobferve, that the rules eftablifhed in Eng- 
Zand before the revolution, refpe€ting the conftruétion of awards, 
have been more liberal and tavorable than formerly; that many of 
the nice diftinctions to be met with in our law books, are by ne 
means to be admitted as precedents im expounding awards at this 
day ; and that, as arbitrators are_ judges of the parties own choof- 


ing, for the furtherance of juftice, and quieting of ¢ontroverfies, - 


the courts have of late conftrued their awards with great latitude, 


and-aceording to their intention, appeating from the words ofthe 
wholes 3 Burr. 277. 1 Bacon dor. 139. _ . 

However, two of the effentials in awards are, that they fhould be 
certain and final. By the. condition of the bond in this cafe it ap- 
pears, that a mag controverfy between the parties was, 


* about the exchange of a-number of loan office certificates,” an 
by the award, the Defendant is ordered, to pay to the executors of 
vn Grier, deceafed, £.275:in confideration -of the lofs fuftained 
y the exchange of certificates between the faid Fohn Grier and him, 
From thefe it may be collected, and the. meaning of the arbitrators, 
feems to be, that a /o/s had been fuftained by the exchange of certain 
Joan office certificates between a certain -Fohn Grier, deceafed, and 
the Defendants, that this /fs affected the Plaintiffs in fome way or 
other, becaufe it was made an exprefs article in, the fubmiffion, and 
that the payment of the ‘money to the executors of Fobn Grier, 


fhould determine the controverly on this account.. Febn Grier, de> — 


eeafed, has executors, who, they are maybe eafily afcertained ;. as 
eafily as the cofs of an action, or the charges of a voy which have 
been adjudged to be good awards, hecaufe they can be reduced to a 
certainty. 3 Cro. 383. Bealev. Bealeand: Rolls Abr. 251. Se 
“that this award appears to be certain enough, _Befides, if the execu- 
tors are confidered a3 ffrangers, yet, by the better authorities, an a- 
“ward to pay money to them fhall be intended for the benefit of the 
Plaintiffs, and that they, being the fybmittants, were either the 


* executors, 
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executors, or authorized by them, uglefgthe contrary appear. 
1 Salk 74. 3 Leon. 62. * 
With refpe& to the obfervation, that an award is to be inters 
reted by its own words, and not by any matterout of it, it islaw; 
= when the words of an award have'relation to things Certain, 
out of the award, thefe things may be averred. 1 Rolls Abr. 264. 
Stile 365. 8. C. And, therefore, as the Executors of ‘Yobn Grier 
deceafed are perfons certain, we think that it may be averred, who 
they are by name, as has been done by the replication in the prefent 
eal, were fuch averment neceffary ; for it is only explaining more 
icularly what was contained in the award itfelf. 
U the whole, the court is of opinion, that the award ia this 
eafe is good. Let judgment be entered for the Plaintiffs. 


/ 


Lee verfus a Af 
N the trial of this caufe, Lewis, for the ew offered 
evidence to prove what was the money meant to be paid by 
the contra& entered into between the Plaintiff and Defendant, 
under the words current lawful money ; and cited Morris v.Wharton.* 

Sergeant objeCted to the evidence, and cited 1 Atk. 447. 2 State 
Laws 494. Dav. Rep. 48. 72. 

By-rHe Court. Current lawful money, by the pofitive words 
ef the A& of Affembly, means fuch money as is current at the time 
of entering into the contra& ; and, perhaps, the evidence offered, 

» would not fo much contradi& the contra& itfelf, as that A@ of 
Affembly: it would be to fubftantiate an agreement in direét oppo- 
fition tothe law. The cafe in Davis, if we could be bound by it 
at all (which we do not think we can, firft, becaufe it is not a ju- 
dicial determination ; and, fecondly, becaufe it is before Judges in 
I would be in favor of the Plaintiff, if it had not been for 
this A& of Affembly. But, indeed, if this evidence were admitted, 
it would open a door to fuch a fcene of litigation, that, fndepen- 
dent of = AG, the argument ab inconvenienti never applied im 

ter force. 


The evidence was accordingly over-ruled, and the Plaintiff wo- 
Juatarily fuffered a Nonfuit. : 


Keruin’s geffee verfus Burt et al. 


: fee caufe now came before the court on a fpecial verdi@, re- 
turned upon the trial of an cjeétment for a mefluage 

‘and lands in the townthip of Ea/-Whiteland, in the county of 
Chefter. t was ably argued on the 27th of April, by Sergeant and 

Bradford for the defendants, and Lewis and Wilcocks for the plaintiff; 


and, 
af Ant. EGS: 


- 


1786. 
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and, tHe Court having taken tim to confider of their judzmens, 
it was this day pronounced by the Cuis? Justice. 

M‘Kzan, C. F. -——This caufe was tried at Nifi Prius in Chefer, 
when the oe ees a fpecial verdi&t, which contains the following 
ftatement :— That a certain John Hunter, being {eized in fre of the 
premiiles in queftion, on the zoth of Fuly 179%, made his laft will 
and teftamefit in writing, duly executed, and, among other thin 
devifed in the words following: ‘I give and bequeath to my el 
fon Fames when he -arrives at the age of twenty one years, all and 
fingular the mefluage, &c. to holttto him, his heirs and affigns for 
ever.” “tem, I give and bequeath unto my youngeft fon Joba, 
when he arrives to the age of twenty one years, one hundred acres 
of land, that I bought of Fobn Chads, known by the name and cal- 
led Fehu’s Hundred, and the houfe and lot of fevén acres of land, 
lying on the fouth welt fide of the Conneflogoe road near the White- 
horfe fign ; to hold to him, his heirs and aifigns tor ever.” That 
the eftate devifed to the youngeft fon ‘abn is the one in queftien, 
That afterwards he devites “to his wife Anne the ufe and profits of 
all his faid lands and tenements, for the maintenance and education 
of his children, until his faid fons fhould attain to their feveral ages 
aforefaid fucceffively.” That the Teftator died feized thereof, 
leaving Fames, his eldeft fon, and Fobn, Margaret, Hannah, Eliza- 
beth, Anne and Mary his children, and alfo Murtha, who inter- 
married with Fohn Rattew, one of the Defendants. That the other 
Defendant intermarried with the daughter Anne. That John, the 
devifee, died in the year 176g, under age, inteftate, unmarried, 
and without iffue, living his mother, his brother ames and all his 
fifters. That the leffor of the plaintiff has the eftate that was in. 
James, who was found to be the heir at law of Fsbx.—But whether, 
upon the whole matter, the defendants be guilty of the trefpafs and 
ejectment, the jurors know not, &c. in common form. 

The queftions that arife upon this fpecial verdi&t, are two— 
rft. Whether the eftate vefted immediately in John, or remained im 
sontingency "till he came of age?—And, if it be a vefted devife, 
2dly. Whether the lands in difpute went to ‘ames, his eldeft brother, 
as his heir at common law, or were fubjec&t to diftribution, under the 


A& of Affembly, amongft his brothers and filters, as he died in-- 


teftate, under age, unmarried, and without iflue? 

To prove, that it was a contingent and lapfed devife to John, the 
counsel for the defendants cited 3 Bacon’s dor. 478. 1 Burr. 227. 
and 2 Salk. 415. and infifted, that where the time is annexed to 
the /ubfance of the gift, and not to the pofféjfion, there itis a lapfed 
devife, by the devilee's not living until the time fpecified. 

And, to fhow, ‘that if the eftate vefted immediately in Yohq by 
the devife, upon the death of his father, yet it defcended and was te 
be diftributed equally among his furviving brother and fifters, they 
produced the ‘Supplement to an A& of Aifembly, intitled, “ Au 


Ac for the better fettling inteftates eftates,” paTed the “38 ot March, 


1764, in page 307 of the firft volume ef Penn/ylvania Laws: —_ 
alle 


» se & 


—~ 25 bts) 8 


sc i.e es & nee ae fe 2 fe 





Supreme Court of Peanfylvania. 


alfo cited a cafe, determined at Nifi Prius in Bucks ; 
Lawrence and Willing, in 17737 in an ejectinent by F a 
Leilee verfus Jacob Lambert, wherein this, point, was ably: argued 
and adjudged for the party claiming diftribution. * ” 
‘For the Plaintiff, it Was infilted, that this «was a:welted devife, 
and in fupport thereof, they cited 3 Bacon’s Abr. 4782 Vent. 366. 
‘Co..21. 8 Vin. 370 pl. 135 373. pl. 22. 26. Gib, Rep. iin 
q- 30, 2 Mad. 289. 2 Freeman 243. 2 Vern. 56t.and1 Burr. 
228. And that the cafes mentioned on the other fide were of lapfed 
legacies, and not devifes. : 
And, oa the 2d queftion, they urged, that the original’ AG@ of 
Affembly, as wells the fupplement, muft be taken into confidera- 
tion, and then it will appear, that the fupplement only related to 
fuch lands as fhould come toa child from an infeflate father or mo- 
ther by defcent, and not to thofe he thould-acquire:by purchafe, as 
in the prefent cafe, by the wil of the father. And that-this cafe 
does not come within even the words of the A&, which are, ‘jit 
after the death of any father and mother, .any of theiechildren fhall 
die in their minority and inteftate, but not otherwife &c.’" tor the 
mother furvived the hon Fobn the devifee. It. was: further {aid, ‘in 


an{wer to the cafe cited to have been determined at JVifi' Prius in 
Bucks, that the two Judges did not pretend to: be: fkilléd-in the law, 
and that they were obliged to give their judgment ona fudden and 
without deliberation, and that therefore it ought tohhave little or.no 


weight. keg i 

HE Court have detained this aétion under advifement until 
now, and with refpect to the firft queftion, whether the devife to 
Fobn is a vetted, or contingent and lapfed <devife? they.are clear, 
that to effectuate the intention of the Devifor, i¢ mult be conftrued 
a veffed devife. 


The abfolute property is given to ohn when he flrould arrive at 
age, and the ale and profits in the mean time to ‘his muther; for the 
maintenance and education of all the children. This laft devife isa 

rticular intereft, and no more than achattle intereit. The fon 
Fobn-was the principal objeé of the teftator’s bounty, and if he had 
married, and died before 21 years of age, teaving children, he cer- 
tainly meant not that this eftate fhould go from them. This, there- 
fore, was an immediate gift to a ene h os was “+ to — the 

offeffion until he came of age. the cafes fupport this ju ° 
tae are governed +s rules of the owl and eccleliatticall 
Courts ; evites by the intention of the teftator. 

The 2d queftion is, Whether by the inteftate laws of this State, 
the lands in difpute belonged to the eldeft brother “ames Hunter, or 
toall the fifters and him equally, upon the death of Fohz inteftate, 
under age, unmarsied, and without iffue? > 

I will make aa obfervation or two, previoufly to my delivering 
the particular opinion of the Court on this point. \* 


Z 1, Where’ 


° See Ant, 206 
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1, Where the intention of the Legiflature, or the Law is doubt- 
tul, and not clear, the Judges ought to interpret the law to be, 
what is moft confonant toeguity, and lealt inconvenient. Vaugh. 38. 
285. 

ai A Court is not bound to give the like judgment, which had 
been given by a former Court, unlefs they are ot opinion that the 
firft judgment was according to law ; for any Court +" err; and if 
a Judge conceives, that a judgment given by a former Court is erre- 
neous, he ought not in confcience to give the like judgment, he 
being fworn to jildge accordingto law. A€jng otherwife would 
have this confequence, becaufe one man has been wronged by a ju- 
dicial determination, therefore every man, having a like caufe, 
ve, to be wronged alfo. Vaagh. 333: 

e will noW have recourfé to the {upplementary A& of Affem- 
bly, 1 State Laws 397, and confider the words and the fpirit of it. In 
the cafe before the Coust, John Hunter, the devifee, died inteftate, un- 
der age, unmarried and without iflue, after the death of his father, _ 
his mother furviving him. ‘The words of the Aét are, after the death | 
of any father and mother, fo that he was not within the words; bnt 
I am of opinion, thatthe word and, in this place, muft be conflrued 
or; asin the very next fentence the mother is given an equal fhare of 
the perfonal eftate of fuch inteftate child, which came from the fa- 
ther, with the brothers and fifters of fuch child; which fhews, the 
Legiflature did not mean that the eftate fhould not be diftributed, 
unlefs both parents were dead. The claufe, refpeéting the real 
eftate of an infant inteftate, does not take motice or diftinguith, 
whether it was to come from the father, or mother, by de/cent or 
purchafe, or how it was tobe acquired, or from whom ; but fays, ge- 
nerally, that aif his lands &c. thall ve divided &c. And, it is re- 
markable, that. the perfonal eftate ot fuch an inteftate is to go in the 
fame manner with the real eftate: But in the following fentence 
there is an exprefs provifion for the mother out of that part of the 
perfonal eftate, to which the imteftate fhall be intitled under /uch 
father; which fhews, manifeftly, that the mother was not to have 
any thare of any perfonal eftate that thould be acquired by fuch 
child, in any other manner than from the father; and perhaps they 
meant in both cafes an mteftate father , but this is by no means clear; 
it is very doubtful from the difpofition of the perfonal eftate, that 
was acquired differently ; and our conftitutionand laws favor equa- 
lity and diftribution of eftates. ~ 

This A& of Afflembly has been made upwards of twenty years 
ago, andthe queftion upon it aow before the Court has received at 
leaft one judicial determination ‘thirteen yezrs ago, that the real 
e(tate, in fuch a cafe, thould be diftributed among the inteftate’s bre- 
thers and fifters equally. When there has been a folemn determina- 
tion before two Judges of the Supreme Court after debate, and an 
acquicfcence under it, there ought always to be great confideration 
paid toit, that the law miay be certain. Upon the beft information we 
Cam obtain from the gentlemen of the law in different parts of the 


State, 
+. 
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State, we find that eftates have been diftributed agreeably to this de- 
termination: And as thisconftruétion of theA& has been fo long ac- 
cepted and received as a rule of property, though fome may not be 
fatisfied in their private judgment, were the matter to be newly re- 
folved, it is but reafonable we fhould acquiefee and determine the 
fame way in fo doubtful a cafe, to prevent greater mifchiefs which 
may arife by fhaking 2 number of eftates, and Irom the uncertainty 
of the law. 
Let judgment be entered for the Defenjants. 





HicgH Court of Errors and 
APPEALS of Penn/ylvania: 


September Seflions, 1786, 





Purviance et al. verfus ANGUS. 


6 Raw was an Appeal from the Court of Admiralty. It was 
argued on the 7th and 8th of July by Lewis, Wilcocks, and 
Sergeant for the Appellants ; and by Bradford, Ingerfol, and Wil- 
fon for the Refpondent. The Court held the matter for fometime 
under advifement, in hopes that a compromife would have taken 

lace between the parties; but on the 27th of September THE CHIEF 
Soares, delivered the following judgment. 

M’Kean, Chief Fuflice.—1 will ftate the cafe as it appears be- 
fore the Court fromthe proceedings, and the evidence, which are 
not controverted on ‘either fide; and fhall then taken notice of 
thofe points which have been difputed. 

The Appellants on the 28th day of 4uguf? 1779, were owners 
of a Brigantine, called the Hibernia, then riding at anchor in the 
port of Philadelphia, and appointed the Refpondent matter and com- 
mander, on a voyage from thence to Oratavia in the ifland of J ene- 
riffé, having a commiflion as a Letter of Mart and Reprifal. The 
owners, in the failing orders then delivered to the Refpondent, 
(among ether things)‘ advifed him to keep company with the 
armed veffels bound to the Eaftward as far as be fhould think it prudent; ° 
arid that fhould they agree to cruize two or three weeks on the 
coalt, he had ¢heir, approbation in joining with them.” The Refpon- 
dent failed on his intence1 veyage, and in the river Delaware ey 


+. 
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the Brigantine Achilles, whereof George Thompfon was matter, and ‘ 1786. 
the Patty, whereof Fobn Prole was majter, each: having a commif- 
fion ot Letter of Mart; and about the r{t of September following they 
proceeded to fea in company, ftanding to the ward. . 


On the 6th of September in the forenoon a firing of cannon was 
heard by people on board the Achilles and Patty, and in the afternoon 
the Achilles and Patty had altered their courje, and, being {wifter 
failors than the Hidernia, left her at fome diitance ; they then wait- 
ed for her, and when fhe came up, fhe inquired the reafon of their 
altering their courfe, and was informed, that they had feen two fail 
and given them chafe. At this time the two veffels were notin fight, 
the Achilles and Patty having waited for the Hibernia until they were 
Jott: They all three then continued the fame courfe until the morn- 
ing, when at day light two vetlels were defcried, dying clofe together, 
by each of the maiters of the three Brigantines, who with 
made towards them; and the Achilles and Patty, after firing a few 

uns, took poffeffion of a Brigantine, called the Betfey, which had 
Geen a Britifb veflel, bound from Montferrat for New-York,’ (which 

laces were then poffefled by the Enemy) and was captured the-\day 
S fore by the Argo floop of war, belonging to the United States, Silas Tal- 
bot, Ejquire, Commander. At this junéture the Hibernia was a few 
miles aftern of the other Brigantines, and when fhe came up, the 
Refpondent afked, “ what veffel they had brought too?” and was 
anfwered, “a Brig from Montferrat bound for New-York ; a good 
prize.” In confegence of fome converfation with the Captains of 
the two other veflels, the Refpondent failed in purfuit of the Argo, 
then in fight, and did not rejoin them, until near fun-fett, when a 
boat came along fide from the Patty, and afked for men to affift in 
navigating the Betey into fome port: The Refpondent immediately 
put fw men into the boat, and figned Orders tor William M‘Neil, 
who had been appointed Prize-mafter, which centained thefe 
words, “to get her if poffible into Deleware, Egg-harbour, or 
Chefepeak, for fear of the SLoor Argo falling in with you, if you 
goto New-England;” and “beg of M*Neil to ftand to the South- 
ward this night and ftrive hard for Philadelphia.” ‘Thefe orders are 
dated “the 7th September 1779, at fea on board the Brigantine Pat- 
ty,” and were figned firlt by ohn Prole and George Thompfon. So tar 
the facts are agreed. 


Mr. William Davis, who was a paflenger on board the Patty, 
{wears, “that he verily believes, the firing of cannon on the 6th about 
ten o'clock in the forenoon, was heard on board the Aitbernia, and 
that the people on board eaeh of the three brigs faw two veflels 
engaged in fight, for that he heard and faw them diftinélly ; that 
the three lay becalmed within hale of each other, that the Argo and 
Betfey were then about three leagues diftant from the three Brigs, 
and that, the firing continued more than an hour.” He further is 
pofitiye, that the Refpondent and Prole and Ti hompfon had a conful- 
tation, in his prefence, about the brig Bet/ey, whether fhe was prize 

or 





182 Case ruled and adjudged in the 


or not; and that they concluded to fecure her as a prize, as 
difbelieved what had been faid by 2 and Church about her being 
prize to the Argo, or it the was, yet, as they had been in fight at 
the time of the capture, they were intitled to a thare. Thefe faéts 
are alfo confirmed by the depofition of Fohn Groves. 

On behalf of the Refpondent, the depofitions of John Brice, firft 
Mate of the Hibernia, vohn Magill, George Stout, George Eldridge 
and Aaron Afbbridge, uiayiners on board, and of Dottor Wiljon 
Waters, Surgeon of the Hibernia, prove, that they did not fee the 
Argo and Betfey, nor hear any firing of cannon, on the 6th of Sep- 
tember, and that neither Captains Pro/e nor Thompjon were on board 
the Hibernia on the 7th, nor was the Refpundent on board of either 
of their veffels. In which laft particular Davis and Groves concur, 


Thefe witneffes alfo differ with Davis and Groves, about the hour . 


that the Hibernia failed in purfuit ot the Argo, the duration of the 
chafe, and the time of her return and rejoining the other ae 

It has alfo been given in evidence, that a {uit had been inftituted 
in the Admira!ty by Captain Silas Talbot quitam &c. againit the 
owners of the three Brigantines, for the fpoliation of the Bete and 
her cargo, who, upon an Appeal to this Court were decreed to pay 
£-11,141. 5. 4. damages to the Libellant, befides the cofts, of 
which fum the prefent Appellants, as owners of the Hilernia, paid 
£-3:795- 3- 6. and towards cofts on the 22d January 1785. * 

pon this ftate of the cafe, two Queftions arife:—The rit of 
fact; the 2d of law. 

1. With refpect to the faé, there are two points, 1ft. Whether 
the Refpondent did willingly join the two other Captains Prole and 
Thampjcn, in the tortious capture of the Bet/ey from the Argo, know- 
ing her to have been a prize to the Argo, and that the drgo wasa 
friend? This would undoubtedly have been a /ata culpa, an evident 
trefpafs, to call it by no harfher name. 

Ifhedid not, then 2dly, Whether he was guilty of fuch grofs 
negligence (crafja negligentia) as by |aw will make him refponfible to 
the Appellants, confidering the relation between them as owners 
and matter of a veflel ? ‘ 

As to the 1ft point, the evidence is not fo fatisfaCtory as might 
be withed in a cafe of fuch confequence to the parties. Had there 
been evidence given refpe€ting the credit of the feveral witnelles, 
the matter would have beenclearer. It Davis and Groves are to be 
credited, in addition to ‘the other evidence, there is a very {trong 
prefumption indeed, that the Refpondent is guilty of a great wrong, 
of aclear trefpafs ; for it he faw the fight on the 6th, as he next 
day found that the Bet/ey, which had been captured, was an enemy, 
he muft have concluded, that the Argo was a friend. And it all 
that the other witnefles fwear in behalf of the Refpondent, is true, 

et Ido notthink, that the evidence of Davis and Groves is thereby 
invalidated. With refpe& to hours or times, in which particular 
occurrences or tranfactions happened, witneffes of the greateft in- 
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‘segrity may and often do differ: This has happened in the caufe 0786. 

beta us; But as to other matters, the witnefles.on boardthe Hi- yp 

dernia only {wear, “ that they did not fee nor hear, what the others © 

fay, they did.” The rule in fuch a cafe is, “ that one affirmative 

witnefs countervails the proof of many negative, becaufe both ma 

{wear true,” and fuch interpretation {hould be put on the whole tef- 

timony, as to reconcile it ; for, one may fee and hear what another 

does not. Gilb, Law of Evidence 157. However, it docs not ap- 
neceflary to determine this firft point, asthe fecond queftion 

admits of little difficulty, wz. Whether the Refpondent has been 

guilty of fuch grofs megligence as fhould make him refponfible? 

The Refpondent was near to the Bé//ey, as well as the two other 
Letters. of que; he might have gone on board her, and made 
every neceflary and proper inquiry; he fent two of his crew on 
board her, to get her if poflible into Delaware &c. he figned the 
order to M’ Neil, the Prize-mafter, which muft have-fhewn, to per- 
te conviction, that the Bet/ey had been captured by the Argo, and 
that the was a friend. But it is faid, that he confided in Prole, 
whom they made Commodore, and in Tempfon; that they de- 
ceived him; and that he figned the orders to. the Prize-mafter 
without reading them ; and, in fhort, that he implicitly obeyed, and 
did whatever he was told todo. The Refpondent fhould have re- 
flected, that the feizing a valuable veffel and cargo was a ferious 
piece of bufinefs, if belonging to a friend ; he fhould therefore have 
weighed the confequences of his credulity in others; he could have 
inquired for himfelt, and had the fame evidence with Prole and 
Thompfon ; he thould have confidered, that his owners placed their 
confidence in him, and in no other ; he fhould have acted for him- 
felt, and taken care that he did no injury to any one. But he does 
not appear, by the defence made forhim, to have exercifed his own 
judgment at all. Wasthis ufing proper care and diligence, or was 
it inexcufable condu@, and grofs negligence? 

Let us now confider the law upon thisevidence ; for, ex faéfo ori- 
tur lex. It is agreed, that every one of the parties to a wefpafs, 
who participatesin it, is a trefpatfer, and an action will lie againit 
him as a principal; for, there can be no acceffary to a trefpafs : 
Bro. trefpajs, pl. 113. 1 Lev. 124. that a trefpafs was com- 
mitted intaking and carrying away the Bet/ey from the Commander 
of the Argo ; bee the Refpordent was prefent, aiding and aiflifting 
in the taking and carrying her away: and that Captain Silas Talbot 
could have maintained his fuit againft the Refpondent, as well as 
again{t his owners, for the wrong and injury they have done to him. 
But, it is contended, that though he might be refponfible to Cap- 
tain Telbot, he is not fo to his owners, for that his relation with 
them was by contract, and the contra& between a fervant and his 
matter, or between a Captain of a fhip and his Owners, points out 
the meafure of the Servant’s or Captain’s refponfibility , that he 
ought not to be accountable in damages for an error in judgment, 
but only for the fault of the heart, and that he ated according ¥ _ 
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1786. beft of his judgment; and his error in this bufinefs arofe from the 
i —« - mifinformation and deception of Prole and Thompfon. In fuppos 
of this doctrine were cited 1 Blackf. Com. 422. 389. wa Bi. Com. 
163: 3 Bacs Abr: 544: 564, 4(Co. 83. 84: 10 Mod. 109, 4 

Burr, 2060. 11 Mod. 133: 

In reply to this, it has been , that the mafter or comman- 
der of a Privateer or Letter of Marque may /awfully {top the thip of 
a friend, examine her papers, the people on board, the cargo &c. 
in order to difcover, whether the belongs to a Friend, or an Enemy; 
and if upon the whole it fhould be doubtful, to bring her into port, 
for further infpe€tion and trial, without breaking bulk, or imbez- 
zlement of the lading... But ifthe captor imbezzled the cargo, dif- 
pofed of or ufed any part of it, fent away the captured mariners, or 
did any other aéts, which thew he could have mo reafonable doubt, in 
fuch cafe he is liable for sand colts. Leeon Captures 202. 
240. Beawes L. M. 207. 1 Ralls Abr. 530. 

It is infifted upon, that a mafter of a thip is one, who for his 
knowledge in navigution, fidelity and difcretion, hath the govern- 
ment of the fhip committed to his care and management; that he 
muft give an account for the whole ary, Je and, upon failure, ren- 
der fatisfa&tion: And, therefore, if misfortunes n, if they are 
either through the negligence, wilfulne/s or ignorance ot himfelf, or ma- 
riners, he muftbe refponfible; and his owners may fue him for re- 
paration of damages, jointly or feparately, both according to the 
common law, and marine law. See 1 Vol. Laws af Admiralty 186. 
Beawes L. M. 49. Bath. Nifi Prius 24. 3 Keeble 444. 3 Bac. Abr. 
564. 3% Black. 163. 

A great lofs then has been fuftained' by the injury done in the fei- 
ture of the Betfey ; it will he heavy, and muft finally fall apon the 
owners or maiter. Ifthe bringing the Bet/ey too, tor the purpofe 
of enquiring whether fhe belonged to a friend or an enemy, was 
lawful, the fubfz:quentconduct was unlawful, and the feizors be- 
came thereby ére/paffers ab initio. 

This was a lata culpa in Prole and Thomp/on at leaft, the .Refpon- 
dent was pre‘ent aiding and affifting in carrying her away from the 

‘Arges. Uf one does a trefpafs, and others do nothing but come in aid, 
yet all are principal trefpaifers. Bro. tre{pa/s. pl. 232. 20. Vin. Abr. 
460. title trefpafs. pl. 3. and fo. 466.°LetterU. Uf A comes in aid of 
B, who beats me, yet he is a'trefpaffer as well as B.. 22 Aff. 43. 
If the condu& of the Refpondent was. not w/ful and with fidl know- 
ledge, yet it i ke to us to have been a af negligentia, and that 
any reafonable man, upon inquiry, and the leaft reflection, upon 
reading the orders given to the Deize-snatter M’ Neil, (and he ought 
to have read them). or upon the circumftances attending the whole 
tranfaction, muft have been fatisfied, that the Bet/ey was a prize to 
-the Argo, It is awrong pofition, thata matter of a fhip is not an- 
fwerable for an error in gudgment, but only for the fault of the heart, 
in civil matters. In criminal cafes, as well in others as in a matter 
of a hip; it is true. One mon compos mentis is an{werable civilly for 
a wrong 
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a wrong done to another. Reafonable care,: attention, ,“pi » 
and fidelity, are expected frem the mafter of a fhipy-and:if any:mil- 
fortune or mifchiet enfues from the want of them, ¢ither in himfelf 
or his mariners, 4e is refponfible in a civil aétion: |. And it muft 
r very ftrange to any underftanding, that the owners ota \ 
fhould be anfwerable in damages for the mifcondu@|.of the:maitter, 
merely becaufe they appointed him matter, and thatthiemafter, the 
actual malteazor, fhould not be accountable’ over to them»;:: that 
the innocent fhould fuffer, and the guilty perfon go feot-free.\)-We 
know ot no fuch law. + ent ao vider. Yae 
Upon the whole, THs Court are of opinion, . that the fentence 
of the Court of Admiralty be:reverfed ;* and this Courtde decree 
and adjudge, that the refpondent do pay to the Appellants the Sum 
of £.3,795- 3-6. and the intereft thereof from the, 22d day of Fa- 
ew 1785, together with the cofts by them paid-in; the former 
caufe by Silas Talbot qui tam, again{t them and others,. and alfo the 
cofts of this fuit in the InferiorCourt, and that each party thall 
pay their own cofts in this Court, the fame to be taxed;by the Re 
gilter, or this Court. wo yas ba 
The Counfel for the Refpondent afterwards moved the Court for 
a re-hearing upon a fuggeftion ot new evidence &c. and upon that 
occafion, joe SHipPEN made the following obfervations :— 
SHipPen, fuftice:—When this Court delivered their decree that the 
Refpondent thould pay to the Appellants the Sum of £.3,795-:3: 6. 
they eftimated the damages by what they conceived to be the value of 
the Veifel and Cargo, having then, I believe, no doubt but that the lofs 
fultained was the proper meafure of damages, The condué of the 
Refpondent, though certainly unjuftifiable, appeared from the evidence 
to be attended with fuch favorable circumftances, that if the idea had 
been entertained that the damages were difcretionary,and could have 
been legally diminithed, I, as one of the Court, fhould certainly 
have given my voice for amuch lefs fum. Whether the Court had, 
or had not, fuch a difcretionary power, was not made a queftion on 
the hearing, but has fince occurredtome; and having met with a 
cafe which goes a great way towards eftablifhing the principle, I 
fhould be willing to have the cafe re-heard as to this point. ‘The 
cafe I allude to, is that of Ruffel v. Palmer in 2 Wils. 325. which 
was a {pezial ation on the cafe again{t an Attorney for negligence, 
in not charging the Defendant in execution within two terms after 
the judgment, whereby the Plaintiff loft his debt,’ the Defendant 
having obtained a Superfedeas, agreeably to arule of the Court of 
Kings Bench, and had been difcharged out of cuftody. On thetrial of 
the caufe before Lord Cambden, a verdict was given for the plaintiff 
for £.3@00. the whole debt, by the Chiet Juitice’s direction. But, 
afterwards, on a motion for a new trial, the Chief Juftice himfelf 
and the reft of the Court were of opinion, that he had mifdireéted 
the Jury in telling them, that they ought to find a verdict ae 
Aa who 


* See the evidence, and the fentence of the Admiralty, reported by the Honor- 
able Judge of that Court, in the volume referred to ant. p. 95. 
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whole debt, whereas the action, founding merely in damages, the Jury 
ought to have been left at liberty to what damages they thought 
fit. Accordingly a new trial was ordered, and on the fecond trial 
the Jury were told, that they might find what damages they pleafed, 
and, on fome favorable circumftances appearing tor the Defendant, 
mr oe: only £.500. in damages. 

he fimilarity of this cafe with that before the Court, inclines 
me ftrongly to admit a re-hearing of the caufe as to this point, 
whether, if the Court fhould be of opinion that the Refpondent is 
anfwerable on the point of grofs negligence, they are bound to 
eftimate the darnages by the real lofs, or whether they may not mi- 
tigate them, according to the circumftances and degree of negli- 
gence in the Refpondent. p 

THe Court, on confideration, direéted a re-hearing as to this 
point only ; and, after argument, reducing the damages, they gave 
the following judgment : 

The court do award, that the Refpondent do pay to the Appel- 
Jants the fum of £.948. 15. 10. 1-2. and the intereft thereof from 
the 22d day of January 1785, together with the fourth part of the 
cofts by them paid in the former caufe by Silas Talbot qui tam 
againft them and others ; and alfo the cofts of this fuit in the Infe- 
rior Court; and that each party pay their own cofts in this court; 
the whole of the aforefaid intereft and cofts to be taxed by the Re- 
gifter, or this Court, 
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Cuaritn verfus Kirwan. 


HE Retferrees in this cafe, had allowed pel evidence to be 

given, of the current price of Coach- *s work, at the 

time when the caufe of aGtion accrued. For this reafon, the De- 
tendant moved to fet afide their report. - 

And sy tHe Court: If Referrees make enquiry abroad, . to 
afcertain for their own fatisfa@tion, the price of work, or the truth 
of any other matter, whieh may be faid, comparitively, to be ofa 
public nature, this, fo far trom being irregular, would be highly 
commendable. But it is a very different cafe, when they proceed 
feparately to examine a witnefs, who has been produced by one 
of the parties, although the evidence relates only to thofe general 
points. The adverfe parties fhould have an opportunity ot crofs 


examining the witnefs. 
The Report fet afide. 
Hooton verfus Wi... 
T was ruled in this caufe, that a judgment,fhall net relate to 
the firlt day of a Term, fo as to cut out a hess “Hatiment. 


Aa2 . Tuwss 
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1786. Innes verfus MuL.eEr. hi 


EFERREES, having fettled their minds with regard to their 
report, fent for the Plaintiff, 2nd afked him whether he would J’ 
agree that a quarter’s reat, whjch accnitd alger the action brought, | 
fhould be taken into the feiilement, and the Defendant credited f 
it, which would have giade the ballance in favor of the latt 
This the Plaintiff retufed tq comply with, and withdrew, without 
being afked another queftion, or ited any thing further upon the © 








e 
fubje&. , m 
A motion was now made to fet afide the report. r 


By tHE Court. Referrees oight to proceed, not only fo as to 0 
do juftice, but to avoid ihe appearahice of injuftice ; Jeft a precedent r 
fhould be eftablifhed, which might afterwards be perverted to a bad d 
ufe. Mifbehaviour is, therefore, a reafon for the Court to inter- } 
fe and fet 2fide a repert, no lefs than partiality and corruption, c 
Delesvece, however,. are allowed greater latitude in their proceed- t 
ings than juries. They are not equally bound to time and place, ‘ 
nor to the fame ftri€tnefs of method in receiving teftimony. A re- t 
trence would be of little fervice, if a report were liable to be fet 
ide, for an irregularity fo fmall as that mentioned by the Counfel, 1 
in the cafe pf Huron’s Leffee vs. the Proprietaries, for the South- ‘ 
1 
; 








ftreet lots, that of merely handing ina paper to the Jury by miltake, 
which was only a copy of an original produced at the trial. Sup- 
ofe, in the prefent inftance, the Referrees had adjourned, and in 
tre intermediate time, meeting /nnes in the ftreet, fhould make the 
propofal mentioned to him—furely this would not fet afide the re- : 
port. It is true, that the manner in which it was done, gave room 
for fome fufpicion, and the Defendant had a right to prefume, that 
all was not fairly conduéted. | But the faé& is fatisfa&torily ex. 
piained by the Réterrees, and we do not think it fuch mifbehayiour 
as will invalidate the report. Therefore, ' 
Let Judgment be entered for the Plaintiff. 


James et al. verfus Arven, 


E cafe was this:—The Plaintiffs and the Defendant had 

been concerned together in trade; and upon fettling their ac- 
counts, a confiderable ballance appeared again{t Allen ; tor the re- 
covery of which an aétion .was brought jn the State of New-Ferfey 
in May 1782; and judgment was therein obtained in November tol- 
lowmg, when a £7. fa. iffued, and on a return of Nudia bona to that 
writ, a Ca.Sa. ‘was fued out returnable:to May 1783 —Inthe 
mean time, the Defendant, on the 27th of Apri 1783, was ar- 
refted in Pennfylvania for the fame debt, and gave bail ; but, on his 
return to New-Ferfey, he was there taken on the Ca. Sa. which 
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had iffued in that State againft him ; and, afterwards, in Ofober, 1786. 
1783, was difcharged by their A& of Infolvency.. Arule to plead HW 
had been entered in the ation brought in Pegn/ylvania at Fune Verm 
1733, and judgment was figned for want of a plea, at the enfuing 
September Term, 
Bradford moved to fet the judgment of this Court afide, or to o- 

en it, in order to admit the Defendant to plead the proceedings 
and diicharge in New-Ferfey. 

Upon the argument at was ftated, and agreed, that no perfon was 
entitled to relief under the Infolvent Law ot New-Ferjey, who was 
not born in that ftate, or had not relided in it one year iree from ar- 
reft; that a man indebted to any amount was entitled to the benefit 
of it; thata perfon notin execution was not excluded; that the A&t 
requires notice to be inferted in the public papers of New-York it the 
debtor lives in Eaff Ferfey, ox in thofe ot Lennjylvenia it he lives in 
Weft-Ferfey ; and that every debtor, whg complied with the terms 
of the Act, became thereby exprefsly difcharged from all debts due at 
the time of the aiiignment of bis effects for the ufe of his creditors, or 
contracted for betore that time and p.yable after, “fo far as regards 
the imprifonment or detention af his perjoa.” ’ 

Bradford and Lewis, in fupportot the motion, contended that the 
benefit and effect of the New- Zerfey law ought, in the prefent cafe, 
to be extended to Pennfylvgnia, as well by the general principle of 
the law of nations, as by the particular obligation arifing irom the ar- 
ticles of contedcration. . 

1. They obferved, that by the Law of Nations, every tranfac- 
tion, not yet compleated, which has a view to its completion in a 
foreign country, mutt be determined according to the municipal law 
of that country: But, af perfe&tly compleat in the county in which 
it originated, the Lex Loci that decided, mult proteét it in every o- 
ther country where the validity of the tranfaction is called in, quef- 
tion. 41 Black. Rep. 258. 2 Burr. 1078, Finch 186. 2 Show. 
231. If the validity of a contract depends upon the laws of a for- 
¢ign country in which it is-pertected, and cannot be affected by any 
arguments drawn irom the Jaws of the country where @ fubfequent 
action is brought, certainly a judicial decifion (which, like an Act 
once in force, but aiterwards repealed, velts a right in the party, 
though its immediate operation is impeded) cannot be otherwile ex- 
pounded and enforced than by the laws of the country where it is 

ronounced : Aad proceedings under the Infolvent Act amount to 4 

judicial decilion ; for, they determine a debt, and give a remedy. 
Sir T. Raym. 473. They might, indeed, be faid to amount to 
more ; as, in giving the-creditor all the advantage of the debtor’s 
eff-4ts they become a {pecies of execution, and, therefore, may be 
confidered a fatisfaction. It is no fmall injuftice, when a debtor 
has been compelled to aflign all his effects, when he has given every 
fatisiaction that ne poflibly can, to purfue his tootlteps, on every 
change of fituation, and commit him again and again into cuftody. 
If the fuit in New-Jerfey had terminated in another manner, for in- 
; ftance, 
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ftance, by a verdi& in favor of the Defendant, that would clearly 
have been a bar to the aétion here. 


2. But, fhould the Defendant find no prote€tion under the law 
of nations, she 4th Article of the Confederation, effe&ually fupplies 
that defect. Thearticle declares, that “ full faith and credit thall 
« be given ineach ef thefe States to the records, atts, and judicial 
«« proceedings, of the Courts and Magiftrates of every other State.” 
Now, if a judgment, or other judicial proceeding in New-Fer/ey 
had not been evidence betore, this provifion (to the true fenfe of 
which the law of Pennfylvania is fabbeeient) would have made it 
fo— it was only prima facie evidence before, this would render it 
conclufive. What Lord Mansfield declares in Doug. 5. to be the 
cafe with refpe& to certain Courts in Wefminfler-dall (whofe deci- 
fions and proceedings are unexaminable evidence) is alfo true wher 
applied to the feveral Courts of Juftice in the States of the American 
Union; and the difcharge in New-erfey may be carried about by 
the Defendant into each of thofedtates, as.an impenetrable {uit of 
armour to guard him from all future attacks upon his liberty, for a 
caufe of action exifting at the time it was granted. 
The motion was oppofed by Coxe, Ingerfol, and Sergeam, who at~ 
gued that judgments in foreign Courts were only prima facie evi- 
dence, except in Courts of Admiralty, whofe decrees were conclu- 
five, becaufe founded upon the law ot nations, which is common to 
all the world ; that as a judgment without fatisfaGion could not bar 
an action for the fame debt in another country, 3 Atk. $98. much 
lefs would the proceedings under the A& in queftion, which did 
not extinguith, or even alter thedebt ; but only difcharged the a 
fon of the debtor from arreft within the State of New-Ferfey. “That 
this was entirely a municipal regulation, calculated to prote& the in- 
habitants of New-Ferfey trom their creditors in New ork and Penn- 
fylvania; to the inhabitants of which ftates, the citizens of New- 
Ferfey (owing to their having no fea-port, and paving an intereft of 
7 per Cent. for money) were conftantly indebted ; fo that the exten- 
tion of the Aét did not deferve'to be favored here. That in the cafe 
of Lopez, in the Court of Appeals, and in the caufe between Con- 
nefticut and Pennfylvania, depofitions taken in Conneéficut, accord- 
ing to.one of their ftatutes, were not admitted to be read, becaufe 
contrary to the common law. That the payment of intereft for 
money lent, was the only inftance regulated by foreign laws. “That 
a certified L£nglifb bankrupt, was liable to arreft in [reland. ‘That, 
even if the validity of a forei roceeding is admgted, a right to 
examine the ground, upon which it was founded, remains ; and, 
therefore, that it might be proved, that the Defendamt was not en- 
titled to the benefit of the A@; as he was not a native of New- 
Jerseys nor had he refided there one year previous to the arreft. 
That, upon the whole, .it would be extremely hard, after the credi- 
tors on the fpot who, having joined in the petition according to the 
directions of the A&t, had fhared the fpoils; an abfent creditor, who 
never knew of the difcharge, fhould be barred. 
SHIPPEN, 
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Suipren, Prefident.——This is a motion, in effe&, to difcharge 
the Defendant from executién, on the ground of his having been con- 
fined by a Ca. Sa. tor the fame Debt in the State of New-Ferfey, 
and there difcharged as an infolvent Debtor, by virtue of an of 
Affembly of that State: And the queftion is, whether the difcharge 
of his perfon from imprifonment there, wiil intitle him toa like 
difcharge here ? 

It is contended, that the decifions of even foreign Courts of 
Juftice, fhall have a binding force here ; and that in the fituation in 
which we ftand with regard to New-Ferfey, a Sifter State, we are 
under an additional obligation te pay relpeé to the decifions of the - 
Courts there, by the terms of the Articles of Confederation. 


The Judgment of a foreign Court eftablifhing a demand againft 
a Defendant, or yen im from it, seco to the laws of 
thatcountry, would certainly have a binding force here: And not - 
only the decifions of Courts, but even the Laws of foreign coun- 
tries, where no fuits have been inftituted, would in fome cafes be 
taken notice of here; where fuch laws are explanatory of the con- 
tracts, and appear to have been in the contemplation of the parties 
at the time of making them ; as if the intereft of money fhould be 
higher in a foreign country where the contraét was made, than in 
that where the tat was brought, the foreign intereft fhall be re- 
covered, as being underftoed to be part of the contract. But it does 
not follow that every order of a foreign Court with refpe& to the 
imprifonment of the Defendant’s perfon, or any local laws of that: 
country, with regard to his releafe from confinement, can have the 
effe& of reftraining us from proceeding according to our own laws 
here. The infolvent law of New-Fer/ey relates not to the fubftance 
of the Plaintiff’s demand, which had already been eftablifhed, but 
merely authorizes the Court to make an order, on certain terms, 
for the difcharge of the Detendant’s perfon from imprifonment ; 


‘ which order has no conneétion with the merits of the caufe, and 


cannot with an iety be called the judgment ot the Court in 
that aétion ; and the lave itfelf on me reser was founded, is 
a private act, made for that particular purpofe ; it is local in its na- 
ture, and local in its terms. 
. Infolvent laws fubfift in every State in the Union, and are proba- 
bly all different from each other; fome of them require perfonal 
notice to be given to the creditors, others do not, as in the prefent 
cafe ; and they have never been confidered as binding out of the 
limits of the State that made them. Even the Bankrupt Laws of 
England, while we were the fubjeéts of that country, were never 
fuppofed to extend here, fo as to exempt the perfons of the Bank- 
rupts from being arrefted. 
The Articles ot Confederation, which dire& that full faith and 
credit fhall be given in one State to the Records, A@s, and judi- 
cial proceedings, of the others, will not admit of the conftruction 
contended for, otherwife executions mught iffue in one State — 
the 
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1786. the judgments given in another ; but feem chiefly intended to oblige 
each State to receive the records of another as full evidence of fuch 
Aéts and judicial proceedings. * 

Whatever might have been the effect of an order or judgment 
of the Court of New-Ferfey, if it had aGtually difcharged the De. 
fendant from the Plaintitt’s demand, the prefent order, as well as the 
A& of Affembly on which it is founded, is local in its terms, and 
goes no further than to difcharge him from his imprifonment in she 
Gaol of Effex County in the State of New-Ferfey,; which, if the tul- 
left obedience were paid to it, could not authorize a fubfequent 
difcharge from imprifonment, in another Gaol, in another State. 

The motion is, therefore, not granted. 





rn 


* See poh. Phelps vs. Holker, and Mitter vs. Hall in the Supreme Court. 
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Grecory’s Leffee verfus SETTER. 


JECTMENT fora Houfe and Lot.—The Plaintiffs Counfel 

offered to give parol evidence of the declaration of the Grantor 

made after the execution of a deed, and cited 2 Chan. Ca. 180. Gilb 
For. Rom. 232. 233. 2 Atk. 71. 150. 

It was oppofed by the Defendant’s counfel, who admitted that 
parol evidence might be given of a declaration made before, or at 
the time of the execution of the Deed ; but contended, that it was 
not admilflible to prove a declaration after ; and they cited 1 Ark. 
447. 520 1 State Laws 462. 2Ca. in Chan. 180. 1 P. Will, 
itt. 112. 2 Vent. 361. 1 Vern. 367. § Bac. 375. 2 Black: 
Rep. 1249. 1250. 

By THe Courr:—In this cafe adeed was made of the houfe in 
queftion to Mrs. Gregory in fee fimple ; and evidence is offered to 
prove, that the purchafe was made with the money of her deceafed 
hufband, part of which belonged to his children, and that the pur- 
chafe was for their andherufe. If the acknowledged this tact at a- 
ny time, it amounts to a confeffion againft herfelf, which may cer- 
tainly be given in evidence. 

Let the witnefs be fworn. 


Morris verfus FOREMAN. 


T was RESOLVED in this cafe, upon a motion for a non-fuit,— 
ft. That the Court will allow the Plaintiff in an action upon a 
Bill of Exchange, to ftrike out a-fpecial, as well as a general, ine 
dorfement on the Bill. 2dly. Thata proteft for non-payment muft 
appear under a notarial feal; but it isnot neceflary that the none - 
acceptance fhould be certified in the proteft ; for, that may be fuffi- 
ciently eftablifhed by other evidence. 3d/y. That the pofleffion of ~ 
a Bill of Exchange is evidence of an authority to demand payment 

ol rts contents, 
Bb CoMMoN 
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Gerarp verfus La Coste et al. it 


IS cafe came before the Court on a fpecial verdi&t, and, af- t 
ter argument, the following judgment was pronounced by the I 
PRESIDENT. | h 

SHiPPEN, Prefident,—This a€tion is brought againft the accep- t 
tors of an inland Bill of Exchange, made payable to Ba/s and Soyer |: 4 
and indorfed by them, ae the Acceptance, to the Plaintiff for a va~ 
luable confideration. ‘The Bill is payable to Ba/s and Soyer, without f 
the ufual words “« or order” “ or affigns”, or any other words of ne- f 
gotiability. The queftion is, whether this is a Bill of Exchange, t 
which, by the law merchant, is indorfable over, fo as to enable the f 
indorfee to maintain an ation on it againft the acceptors, in his owa ; 
name. 

The Court has taken fome time to confider the cafe, not fo much ' 
from their own doubts, as becaufe it is {aid eminent Lawyers, as ' 
well as Judges, in America, have entertained different opinions con- 
cerningit. There is certainly no precifeform of words neceflary to 
conftitute a Bill of Exchange, yet from the earlieft time to the pre- 
fent, merchants have agreed upon nearly the fame form, which | 
contains few or no octets werds, terms of negotiability ufually | 
appearing to make a part of it. It is indeed generally for the bene- | 
fit of trade that Bills of Exchange, efpecially foreign ones, fhould 
be aflignable ; but when they are fo, it muft appear to be a part of 
the contract, and the power to aflign muft be contained in the Bi it~ 
' elf. 


1, af. 
y the 


cce 

Sover 
a Va~ 
thout 
ft ne- 
ange, 
le the 
; OWR 


much 
rs, as 
con- 


ry to 
> pre- 
vhich 
fually 
bene- 
hould 
art of 
‘ill ite 
olf. 





Court of Common Peas of Philadelphia County. 195 


felf. The drawer is the lawgiver, and direéts the payment as he 
pleafes ; the receiver knows the terms, acquiefces in them, 
nuit Conform. 

There have doubtlefs been many draughts made payable to the 
party himfelf, without more, generally perhaps to prevent their ne- 
gotiability :—Whether thefe draughts can properly be called Bills 


ot Exchange, even between the parties themiclves, feems to have 


been left in fome doubt by the modern Judges. Certainly there are 
draughts, in the nature of Bills of Exchange, which are not itndctly 
fuch, as thofe illuing out of a contingent fund, thefe, (fay the 
Judges in 2 Black. Rep. 1140.) do not operate as Bills of Ex- 
change, but, when accepted, are binding betWeen the parties. 
The queftion, however, here, -is not whether this would be a good 
Bill of Exchange between the drawer, payee, and acceptor, but 
whether it is indorfable. 

Marius’s Advice is an old book of good authority ; in page 141 he 
mentions exprefly fuch a Bill of Exchange as the prefent, and the 
effect of it, and he fays, that the Bill not being payable to a man or his 
Affigns, or Order, an affigament of it will not avail, but the money 
muit be paid tothe man himfelf. In 1 Salkeld 125, it is faid, that 
it is by torce of the words, * or order’ in the Bill itfelt, that autho- 
rity is given to the party to aflign it by indorfement.—In 3 Salk. 67 
it is ruled, that wherea Bill is drawn payable toa man, “ or order,” 
it is within the cuftom of merchants ; and fuch a Bill may be nego- 
tiated and afligned by cuitom and the Contr aé# of the Parties. Andin 
1 Salk. 133 it is exprefly faid by the Court, that the words “ or to 
his order,” give the authority to aflign the Bill by indorfement, and 
that without thofe words the Drawer was not an{werable to the in- 


- dorfee, although the Indorfer might. 


An argument of fome plaufibility is drawn in favor of the Plaintiff 
from the fimilarity of Promiffory Notes to Bills of Exchange. The 
ftatute of 3 & 4 of Ann appears to have two objets ;—one to enable 
the perfon to whom the Note is made payable, to fue the drawer upon 
the Note as an inftrument vor he could not do before that Act) 
and the other toenable the /ndorfee to maintain an aétion in his own 
name againft the drawer. The words in this A&t which defcribe 
the Note on which an action will lie for the Payee, are faid to be 
the fame as thofe on which the action will lie for the indorfee, 
namely, that it fhall be a Note payable to any perfon, or his Order ; 
and it appearing by adjudged cafes, that an action will lie for the 
Payee although the words“ or order” are not in the note, it follows 
(it is contended) that an action will alfo lie for the Indorjee, without 
thofe words, If the Letter of the Act was itrictly adhered to, cer- 
tainly neitherthe Payee, nor Indarfee, could fupport an action on a 
Note, which did not contain fuch words 0: negouability as are men- 
tioned in the Act; yet the conftruction ot the Judges has been, that 
the original payee may fupportan action o a Note not made aifigna- 
ble interms. The foundation of this conitruction does not fully ap- 
pear in the cafes, but it was probably thought confonant to the Spirit 
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of the A&, as the words “ or order” could have no effe&t, and’ 
might be fuppofed immaterial, ina fuit brought by the payee himfelt 

againit. the maker ot the Note. But to extend this con- 

ftruction to the cafe of an Indorfement, without any authority to 
make it appearing on the face of the Note, would have been to vio- 
Jate not only the Letter but the Spirit of the A&. Conlequently no 
fuchcafe any where appears. -Onthe contrary, wherever the Judges 
{peak of the effe& of an indorfement, they always fuppofe the Note 
itfelf to have been originally made indorfable. The cafe of Moore 
verfus Manning in Com. Rep. 31%. was the cafe of a Promiflor 

Note originally payable to one and bis Order; it was affigned with. 
out the words “ or order” in the indorfinent ; the queftion was, 
whether the affignee could affign it again: The Chiet Juftice, at 
firft, inclinedthat he could not, but it was afterwards refolved by the 
whole Court, that if the Bill was originally affignable, “ as it will 
be (fay the Court) if it be payable to one and his Order,” then to 
whomiloever it is afligned, he has all the intereft in the Bill, and may 
aflign it as he pleafes. Here the whole ftrefs of the determination is 
laid upon what were the original terms of the Bill, if it was made 
payable to one and his Order, it was aflignable, even by an indorfee 
without the word “ order” in the indorfment; it follows, there- 
fore, that if the Bill was not originally payable to order, it was not 
aflignable at all. ‘The fame point is determined, for the fame rea- 
fons, in the cafe of Edie & Laird v. the Eaft India Company, in Black. 
R. 295 where Lord Mansfield fays, “« the main foundation is to 
“« confider what the Bill was in its origin ; if in its original creation 
“ it was a negotiable draught, it carries the power to affign it.” 
In a fimilar ale, cited in Buller’s nifi prius 390.the Court held, that 


as the Note was in its original creation indorfable, it would be fa 


in the hands of the indorfee, though not fo expreffed in the indorf- 
ment. 

Thefe cafes leave no room to doubt what haye been the fentiments 
of the Courts in England upon the fubje&t. To make Bills, or 
Notes, affignable, the power to affign them muft appear in the in- 
ftruments themfelves ; and then, the cuftom of merchants, in the 
cafe of Bills of Exchange, andthe A& of Parliament, in the cafe of 
Notes, operating upon the Contra& of the Parties, will make them 
se 

n the cafe before us, no fuch contrac appears in the Bill. The 
acceptance was an engagement to pay according to the terms of the 
Bill to Ba/s &F Soyer; a fubfequent indorfment, not authorized b 
the Bill, cannot vary or enlarge that engagement, fo as to fubjed 


the acceptor, by the law merchant, to an ation at the {uit of the 
indorfee. 


Judgment for the Defendant. 
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SHOEMAKER verfus KNORR. «t 78? 

UDGMENT. Ai. Fa. returned, and Vend. Exp. to Dec. 

Term, 1786, returned by the Sheriff, “ Proceedings ftaid by 
the Plaintiff.” The Sheriff afterwards made fale of the premifle., 
and the Plaintiff took a precipe trom his Attorney, for an di. Vend. 
Exp. returnable to March Term 1787, but before the return day of 
the term, the fale had been made, although the precipe was not deli- 
yered, and no writ made out till after the term, whenthe Prothono- 
tary, on the application of the Sheriif, iflued an alias Vend. Exp. 
returnable to Zune ‘Term. 

It was now moved to alter the Tefle and return, by the precipe ; 
that is, te make the writ returnable at March, initead of “June 
Term. , 

Sergeant, the ,Detendant’s Attorney on record, did not oppofe 
the motion, but declared, that as his authority was determined by 
the Judgment, hisconfent could not be obligatory on his client. 

Tue Court, after fome deliberation, granted leave to make the 
alteration moved for; refting, it feemed, upon the ground that the 
precipe furnithed fomething to amend by. 

Rawie for the Piaintutt.—Sergeant for the Defendant. 


PuiLe qui tam verfus The Ship Anna. 


HIS was an information filed by the Naval Officer of the port 
of Philadelphia; againft the thip Anna, lately arrived from 
Briftll upon the difcovery of Peter Coopér, that forty two hampers 
of porter, part of her cargo, had been landed, without being firft 
duly entered at the Collector’s office, contormably to a law. of this 
State, paifed the fifteenth day of March, one thoufand feven hun- 
dred and eighty feven, which enacts, among other things, “ That 
every veflel or boat, from which any goods, wares, or merchandize, 
fhall be unladed before due entry thereof, at the office of the Collec- 
tor, of the ar of Philadelphia, and every carriage into which any 
fuch goods thall be firft put or loaded, after removal from fuch veffel 
or boat, together with the horfe, horfes, or cattle drawing the faid 
carriage at the time of feizure, fhall be forfeited, and feized by the 
Collector laft aforefaid, or the Naval Officer, or any of his or their 
deputies, &&c.”* It appeared in evidence to the Jury, upon the. part 
of the informants, that the Captain of the Anna, had only exhibited 
twenty hampers of porter in his official manifeft, whereas a much 
greater quantity was found on board the fhip, befides furty two 
hampers landed and depofited in the ftore of one Smith, and twenty 
four hampers actually delivered on fhore to the captain himfelf, a- 
greeably to his orders given fer that purpofe in the ftore of the 
claimants. It was proved, likewife, that a confiderable number of 
hampers of porter, had, during the paflage, been removed ne Pa 
. hold, 
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hold, and ftowed away in the ftate-rooms, filling from the floor to 
the cicling, fo that any perfon who was in the leaft attentive, muft 
have obferved them upon entering the cabin ; and it appeared, that 
the owners and their agent had been feveral times on bvard betore 
the feizure, and before the removal of the hampers trom that fitua- 
tion. The cuftomary privilege of a captain in the Briffol trade was 
defcribed to be limited to one ton, and the grofs number of the 
hampers of porter difcovered by the informants, was computed to 
amount to a little more than eighteen tons. The mate, who, the 
claimants alledged was the delinquent on this occafion, had beeq 
retained in their fervice, on board the fhip, for two or three weeks 
after the feizure; but he had lately abfconded, under tle appre- 
henfion of a profecution for the penalty of 4.500. * 

For the claimants, it was given in evidence by a paflenger, that 
he was told by the mate of the Anna (who it feems was a man of 
fome property) that he had clandeitinely thipped a quantity of porter, 
whicl? he intended to difpofe of herc, without paying the freight to 
the owners, or the duties to the itate, and which he had an oppor- 
tunity of doing, even without the captain’s knowledge, asit was the 
cuftom for mates to fuperintend the loading and unloading of the 
veilel. The witnefs had likewife during the pailage, purchafed 
about a dozen of porter from the mate, who then folicitoufly re- 
quefted that the circumftance might not be communicated to the 
captain ; and who (as feveral witneiles proved) after his arrival at 
Philadelphia, had treated with feveral perfons tor the fale of perter, 
repeatedly informing them that it was his private adventure, and 
that the owners of the veffel had not a bottle on board. When the 
hampers were removed at fea, from the hold into the cabin, the 
captain, who had long been indifpofed, was then particularly fick, 
owing to his exertions during a ftorm that had happened the preced- 
ing night; and the father of one of the owners who had taken charge 
of the veffel upon her arrival, affirmed that he did not, while in the 
cabin, obferve the hampers that were {towed away in the ftate- 
rooms; that he had been very cautious in directing the manifeft to 
be made out according to the invoices and bills of lading, and that 
he had perfonally enjoined all the officers of the fhip, not to land a 
{ingle article without a regular permit from the colleGtor. It was 
in proof, likewife, that a hamper of porter which the failors were 
hoifting out of the hold, was haftily let down again upon the ap- 


pearance of one of the owners. 


The evidence on both fides being ftated, the counfel for the 
claimants argued, that the prefent queftion was of the greateft im- 
portance to the commercial interefts of the country, as it was now 
to be, determined, whether an innocent owner of a fhip, was re- 
y ores for all the unwarrantable actions of her officers and crew? 

rigid conitruction of the law, upon which this profecution is 
grounded, cannot fail indeed, to counteract the obje& of the legifla- 
ture in framing it: as the attempt to fecure our revenues by indi- 
icriminately 
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fcriminately inflicting upon the unoffendiag merchant, the penalties 1787. 


refulting from the illicit practices of his captain, will fo multiply 
the rifques of commerce, that the hope of gain, and the ardor of en- 
terprife muft ceafe to operate, and in the eventual lofs of trade, will 
be involved the total diffolution of the impoft fyftem. | We thould, 
therefore,be particularly cautious wliat principles we eftablith at this 


. crifis of our commerce, and, in imitation of the wife precedents 


tranfmitted to us by our anceftors ; we fhould fo interpret the letter 
of the law, as to render its operation reafonable and jult, the fource 
of punithment to the guilty, but ot certain acquital to the innocent, 
In the prefent cafe it has been fully demonftrated that the claimants 
were not intere(ted in the commodity which has been furreptitioully 
introduced into this city, and that fo far trom knowing and confent- 
ing to the fraud, the utmoft vigilance and ciscumipedtion were 
exercifed on their behalf to prevent it. The queftions then, to be 
now confidered, may be fairly comprehended in an enquiry—How 
far the property of the owners is liable to confifcation for the mif- 
conduét of their officers and crew; and whether, by a liberal con- 
ftruction of the acts of aflembly, the fhip itfelf, under all the cir- 
cumftances appearing in evidence, is a fabjed of forfeiture ? 


rft. Tt muft be admitted as a general rule, that the mafter is re- 
fponfible for the agency of his fervant, while acting in that capacity ; 
but, on the other hand, the moment he {teps alide trom the line of 
his duty, this relative refponfibility is at an end. Thus, if a dray- 
man, in drawing a pipe of wine, {taves it, his mafter muft certainly 
indemnify the owner to the value of the wine that is loft; but if he 
leaves his dray, engages in a quarrel, and does an injury to his 
antagonift, neither law nor juftice will transfer the damages to his 
mafter. So, likewife, if a farrier’s journeyman lames a horfe in 
fhoeing it, an aétion lies again{t the matter, not againft the fervant ; 
but ftill in this, and in every fimilar inftance, the damage muft be 
done while he is a€tually employed in the mafter’s fervice, other- 
wife the fervant anfwers for his own mifbehaviour. It is, therefore, 
seadily agreed by analogy tothe principles thus eftablifhed, that the 
claimants are refponfible for the conduct of their officers, as far as it 
sefpects the bufinefs of navigation, and the cargo of the fhip; but 
in no other view can the captain be confidered as their t, and 
eonfequently on no other account can they be affe&ted by his tranf- 
actions. What then is underftood by the term cargo? The privi- 
leges allowed to the mariners are not furely to be comprehended in 
the defcription ; and if a captain or a mate clandeftinely exceeds his 
privilege, this ought not in juftice to be a ground for altering the 
cafe. The-meaning of the word cargo muft therefore be reftritted 
to fuch goods, wares, and merchandize, as belong immediately to 
the owners of the fhip, or fuch as yield them a profit upon freight. 
Now, it is in evidence, that the porter, landed trom the dna, did 
not belong to the owners, and that they were not to receive any 
profit upon the freight of that article; it was confequently no fh 

oO 





#787. 








200 Cases ruled and adjudged in the 


of her cargo, it had not been entrufted by the claimants to the fui 
perintendency of the captain or any other perfon on board; and 
therefore it cannot be faid, that the entry was negleéted by “ them} 
their agents, factors, or confignees,” which is exprefsly requir 

by an a& of afflembly, (and all the laws upon the fubjeét muft bé 


taken together) in order to work'a forfeiture. If this difcrimination * 


is difregarded, what vigilance, what precaution, can proteét the pros 
perty of the moft upright merchant from confifcation? The tobacco: 
pouch of a failor, or the fecret till of a paifenger’s cheft, (for, ac- 
cording to the conftru€tion urged by the informants, the moft —s 
article is fufficient for their purpofe) may contain the inftrument o 
ruin, and it would be in vain to thew, that the fufferer was ignorant 
of the fraud, and diligent to prevent it, while ta /ex /cripta eft furnithes 
the ready, but harfh anfwer to the fincerity of his plea. With re2 
fpe& to the cargo then, itis admitted, that, however improper thé 
captain’s conduct may be, it will affect his owners, even without 
their knowledge or connivance: but for any thing beyond the car? 
go, and fuch we alledge is the commodity which gives rife to thé 
prefent litigation, their knowledge is, at leaft, requifite, in reafon; 
juttice, and. in law too, before they can be condemned to make 
atonement for his offences. 


adly. It has been already faid, that laws fhould be fo conftrued 
as to prevent an injury being done tothe innocent ; and according- 
ly a multitude of cafes are to be found in which the force of the ex- 
preflion has been rejected, when evidently contrary to reafon and 
yitice. There was a law, that thofe who in a ftorm forfook the 
fhip, fthould forfeit all property therein; and the fhip and lading 
fhould belong entirely to thofe who ftaid in it. Ina dangerous 
tempeft all the mariners forfook the fhip except only one fick paf- 
fenger, who, by reafon of his difeafe, was unable to get out and 
efcape. By chance the thipcameto port: the fick man kept pof- 
feffion and claimed the benefit of the law. Now, here, all the 
learned agree, that the fick man is not within the reafon of the law; 
for the reafon of making it was, to give eneouragement to fuch as 
fhould venture their lives to fave the vetlel: but this is a merit which 
he could never pretend to, who neither ftaid in the fhip upon that 
account, nor contributed any thing to its prefervation. Againp 
there was an ediét which condemned any man to death who fhould 
fcale the walls of a certain city. One who had difcovered the ap- 
proach of an enemy, got aver the wall at night in order to give the 
alarm. He was afterwards tried under this law, and, though the 
cafe came manifeftly within the words, his judges pronounced, that 
it could not be the intention of the legiflature to puni‘th an ation 
that proceeded from fuch meritorious motives; and therefore they 
acquitted him. But we have a memorable inftance of a more recent 
date, arifing from an ordinance ot Congrefs, which declared, that 


any veilel conveying goods, &c. to the enemy, fhould be fubje& to - 


capture and condemnation. A Dutch velfel, called “the Golden 


Rofe,” 
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Rofe,”” had been taken by a Britifb cruizer, and while her captors 
were carrying her into New-York, the was retaken by an American 
privateer. It was ferioufly contended upon that occafion, that the 
Dutch vetlel was a lawful prize according to the words of the ordi- 
nance ; but the court would not allow fo extravagant a claim, graft- 
ed upon the ftrict letter, to pervert the politic but equitable mean- 
ing of the act of Congrefs. Let us then try whether the aéts of 
allembly, on the fubjeét in difcuifion, may not by a liberal inter- 
pretation, operate fo as to relieve the claimants from the injury with 
which they are threatened, and at the fame time promote the ra- 
tional views of the legiflature. In the feétion upon which the in- 
formants proceed, it 1s faid, “‘ that every veffel or boat, from which 
any goods, wares, or merchandize fhall be unloaded, before due 
entry thereof, &c. thall be forfeited.” Here then, if we underftand 
the word thereof to refer to the entry of the veffel, though it may 
roduce a flight deviation from the grammatical relation to the next 
immediate antecedent, we fhall certainly give a more reafonable 
and benevolent explanation to the law, than by making the veffel 
liable to forfeiture for the non-entry of the- goods, wares, and 
merchandize. By the firft conftruction, a duty is impofed upon 
the owners, with which it is in their power to comply ; by the fe- 
cond they ate expofed to lofs and ruin for the negligence or mal- 
verfation of others, which they could not forefee, and cannot pre- 
vent. The fhip, and its contents, are indeed diftin@ things in 
their nature, and may thus be rendered (as they eught to be) difs 
tintly refponfible for the management of thofe to whom they are 
entrufted. If the fhip isnot entered, let the penalty fall there ; and 
if the cargo is not entered, let that be doomed to confifcation ; but 
the idea of making them reciprocally refponfible is contrary to na- 
tural juftice, and muft be incompatible with found policy. No 
foreign merchant will truft his veifel in our ports, and no citizen of 
Penn{ylvania will be hardy enough to engage in commerce upon 
fuch precarious terms. But it is to be farther obferved in this place, 
that the legiflature having changed the expreflion; we may juftly 
infer that the objet of the law was likewife changed. _In the pre- 
ceeding act relative to the impoft, the words “hip or veffal” are 
emploved, and not “veffél or boat” as in the fe€tion above cited: it 
is therefore to be prefumed that it was only in contemplation to 
deftroy the petty fleets of fmugglers which infeft our creeks and ri- 
vers; and as it is a maxim in law, that “a ftatute treating of things 
or perfons of an inferior rank, cannot by any general words be ex- 
tended to thofe of a fuperior,” a /hip, which in maritime affairs is 
of the higheft order, cannot be defignated by the fubordinate title 
of a veffel. 


There is, however, an additional and very forcible argument, to — 


fhew that the informants are not entitled to a verdi@ of condemna- 
tion againft the Anna, which is drawn from the regularity of the 
entry that has been made. By the act of afflembly, in which this 
Ce caufe 
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caufe originates, no form of entry is prefcribed; we muft therefore 
apply for inftruction to the preceding impoft law, which direés 
«« the mafter of any fhip or other veffel to exhibit to the colleGtor a 
true manifeft, figned by him, of all the goods, wares, and mer- 
¢handize, imported in fuch fhip or veffel ;*’ and, after fundiy other 
regulations, calls upon him to make oath, “ that the manifeft faith- 
fully ftates the refpe€tive goods, wares, and merchandize therein 
mentioned, and that no other is laden or imported in his veflel to 
the beft of his knowledge or belief.” Has any of the requifites to 
conftitute a formal entry been negleéted by the mafter of the Anna? 
It appears that he has, in due feafon, exhibited an official manifeft, 
and that he has fworn to the truth ofits contents. This is furel 

all the Jaw exaéts, at leaft for the difcharge of the fhip ; and though 
the omiffion of any article may be a caufe for forfeiting that article 
(as it has already happened with the porter upon this occafion) and 
may likewife be a proper foundation for a charge of perjury, it can- 
not be extended to diveft the property of an owner who has not 
practifed any deceit himfelf, and whocould not derive any advantage 
from the deceit pra¢tifed by another. 


The Counfel for the informants, in reply to the preceding argu- 
ments, flated: that the determination of this caufe would certainly 
produce confequences of an important nature, and either render the 
«& of allembly upon which it is founded, a dead letter, or a pro- 
ductive inftrument of public revenue. In governments differently 
conitituted, where regal pageantry, or- military force, can invite or 
compel refpe& and obedience to the law, little danger is to be ap- 
prehended from the occafional indulgence of learned men in their 
ingenious 2nd novel comments upon the fenfe and expreffions of the 
legiflature ; but under a democratical conftitution fuch as ours, 
fliould the people acquire a habit of yielding to logical fubtleties and 
{pecious declam-tion, there is no power to controul the evil that 
muft enfue; the principles of jurifprudence would become weak 
and fluctuating, and the virtue and dignity of the commonwealth 
would be contaminated and eventually dettroyed. Inftead there- 
fore of confidering how to efcape from the ftrong expreffion of the 
act before us, it is our duty to give it the fulleft operation that is 
necetiary for fupprefling the mifchief to which the legiflative atten- 
ticn was originally dire&led: and here we cordially embrace the 
pofition of our antagonifts, that the meaning of thofe who framed 
the Jaw is the beft guide to direct us in carrying it into execution. 
What then was the evil complained of at the time that this a&t was 
made? The atrocious frauds committed upon the revenue What 
was the remedy provided? It could not be merely the forfeiture ot 
the fmuggled goods, as the claimants infinuate, for that was im- 
pofed by an antecedent law ; but the truth is, that every other pe- 
nalty having proved ineffe€tual, this ftatute was enacted expretsly 
to jupsradd the forfeiture of the vefle) or boat from which the goods 
fhould be clandeftinely unladed. But here it is remarked, that the 
legifla- 
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legiflature has changed its language, and therefore it has changed its 
object —It would be idle indeed, to attempt by argument to prove 
that a ve//él is a term fufficiently eomprehenfive to defcribe a /o:p— 
but furely the fequel of the fame law mutt remove every doubt, 
when it enacts, that “‘ where forteiture of the /bip, vellel, boat, &c. 
fhall have been incurred, the naval-officer and his deputies may feize 
the fame.” Again, it is faid, that by difpenfing with a rule in 
grammar, it will appear, that the neglect to enter the veifel herfelf, 
is the fole circumftance which expofes her to forfeiture. But if this 
conitruction is allowed, it follows, that every boat, as well as every 
fhip, muft be duly entered at the cullector’s office, for the fentence 
will then run in this way, “ every veilel or bsaf, which, before due 
entry thereof, thall unlade, &c.”” a pofition that is neceifarily de- 
feated by its own abiurdity. 7 
The claimants purfuing this curious fy{tem of defence, have nat 
only endeavoured to perfuade us that the porter was no part of the 
cargo, but likewife that one hundred and thirty-two hampers (which 
was the grofs quantity contained in the on make a mere tiile, 
too infignificant to produce a forfeiture. o thefe ideas how is it 
oflible to oppofe a ferious refutation? The underftanding of man- 
find is not at this day to be deceived by a diftorted dehnition of 
words, nor will mere affertion be allowed to overthrow the {trong 
evidence of the fenfes. Confine the meaning of the term carga, ac- 
cording to their fuggeltion, to fuch goods, wares, and merchandize 
as belong immediately tu the owners, or fuch as yield them a protit 
upon freight, and it may happen, that the fhip fhall be deeply laden- 
ed, and yet it will be faid, that {he has no cargo on board—a para- 
dox not readily to be comprehended! But whence is derived this 
gigantic notion of things, through the medium of whigh the quan- 
tity of eighteen tons is confidered as a trifle ? No, this is not an in- 
fignificant article eafily to be fecreted; it cannot be fqueezed into a 
failor’s tobacco-pouch, or ftowed in the private till of a paifenger’s 
cheft. We find that it occupied a confiderable fpace in the hold of 
the fhip, that it filled the ftate-rooms from the floor to the cicling ; 
and, befides the amount of the freight and tonnage, it ought to have 
contributed more than eighty pounds to the revenues of the {tate. 


It is boldly faid, likewife, that fuch an entry has been made, as: 


is fufficient to fatisty the law, and to prevent a forfeiture of the thip: 
The matter of the daa has exhibited a manifeft it is true—but Is it 
not a partial ftatement? and can the accuracy of the form compen- 
fate for the fraudulent omiffion of a fub/{tantial item ? 

But the captain has fworn to the truth of the manifeft—and can 
his perjury cure the evil, which his malverfation has introduced ?— 
This naturally calls tor fome obfervation upon the leading principle 
uled on behalt of the claimants, to wit, their innocence, and total 
ignorance of the tranfaétion, which has involved them in this pro- 
fecution. It isnot neceflary, and therefore it will not be attempt- 
ed, to prefs the circumftances which raife a prefumption, that the 
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claimants were either acquainted with the conduét of their officers, 
or were guilty of the groffeft negligence: but it fhould be remember- 
ed, that they might have feen the porter on board the hip, if, as 
their own witnefs exprefled it, they had chofen to look—that the 
contraband unlading took place at their wharf, and but afew yards 
diftant from their counting-houfe, that it was a matter known to 
every failor on board the fhip, and that the mate, who is fuppofed 
to have done them fo fevere an injury, was retained in their fervice 
for two or three weeks after the feizure. Still however, the inno- 
cence of the claimants, has noconneétion with the prefent queftion, 
which depends upon this fingle iflue, whether the allegation con- 
tained in the information is, or is not true’—in other words— 
whether 42 hampers of porter have been unladed from the wy foe 
na, before they were duly entered at the colleétor’s office? uch 
declamation indeed has been exercifed upon this propofition, ‘* that 
the innocent ought not to fuffer for the guilty :’’ but, however jutft 
it may be in the abftraé, the ftate of fociety neceflarily introduces 
many ftriking exceptions. Thus, if a carrier is attacked by rob- 
bers, and after a brave defence is overpowered, notwithftanding his 
innocence and his misfortune, he is {till anfwerable for the goods 
of which he was plundered ; nay, if his mafter, on whom no fhadow 
of blame could poffibly be reflected, is called upon, he muft render 
to the owner a full indemnification. Again; if aman lendsa piece 
of furniture to another, which is diftrained ‘with the goods of the 
borrower for arrearages of rent, is there any thing culpable in his 
conduct? and yet the law works a forfeiture of his property, to fa- 
tisfy the demands of the landlord. How many virtuous wives fuffer 
for the depravity of their hufbands—how many inoffenfive children 
for the diflipation of their parents? .In fhort, the relative obliga- 
tions of focial life are fuch, that we may trace the fortunes and hap- 
pinefs of mankind to a dependence upon the actions of each other, 
in almoft every fublunary ftation—but in none is it more obfervable 
than in the important connection between mafter and fervant. From 
every book that treats upon the fubjeét, as well as from daily ex- 
perienge, we find that the matter is refponfible for the actions .of his 
fervant, the owner for the agency of his captain; but we fhall rea- 
dily concur with our antagonifts in acknowledging, that this re- 
fponfibility continues only while the fervant or captain is engaged ia 
the bufineis of the mafter or owner. 


What then is the prefent cafe? The law requires the matter of 
any fhip or other veflel to-exhibit atrue manifeft, upon oath, to the 
collector of the port—does it not confequently become his duty to 
do fo? and is not his negle& or evafion in this refpect, a neglect or 
evafion committed, while in the actual tranfaction of the owner’s 
bufinefs? Upon their own conftruétion, therefore, the claimants are 
liable ; and it is unneceflary for us to prove, as we could do, that had 
the fraud been perpetrated even by the failors, a forfeiture of the 
veflel would have enfued. In England, the owners to the utmoft 
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extent of their fortunes, were likewife atnenable for the condué of 


refulting damages. Such, after all, is the law—and it can be no 
ground tor counterating the evident intentions of the legiflaiure, 
that the claimants have been deceived by the perfons to whom they 
have, perhaps, too implicitly confided their interefts. 


The PresipentT delivered the following charge to the jury :— 

SHIPPEN, Prefident.—This is an information exhibited again(ft the 
fhip Anna, as being a veflel from which 42 hampers of porter were un- 
Jaded, without a previousertry at the collector’s office. The evidence 
on the part of the informants, proceeds from feveral witnefles, one 
of whom difcovered the drays going from Clifford’s alley, and purfued 
them to Smith’s, where the porter was lodged. Iwo porters have proved 
the unlading, and the feizure ; and by the manifeft it- appears, that 
only twenty hampers were entered, tho’ 42 hampers were carried to 
Sm:th’s, 24 to the captain’s ftore, and above 50 remained on board 
the fhip :—fo, the evidence is full and clear, that more goods have 
been unladed, than were entered with the colle&tor. The claimants, 
on the other hand, have filed their claim, and fay that no act has 
been done, which under the laws of Penn/y/vania, incurs a forfeiture— 


 “Dhis, therefore, is the province of the jury to try and determine. 
“= The words of the a&t of affembly, upon which this profecution is 


grounded, have been the fubje& of animadverfion on both fides ; 
but as they are few, we will repeat them. “Every veffel or boat, 
from which any goods, wares, or merchandize fhall be unladed, be- 
fore due entry thereof at the office of the colleGtor of the port of PAi- 
ladelphia, &c. thall be forfeited.” Some doubts have been raifed 
with refpect to the thing meant to be entered;" but the fubje& mat- 
ter of the aét, plainly reters to “‘ goods, wares, and merchandize”— 
and it would be highly abfurd if taken otherwife, as boats are never 
entered. This act does not fay what fhall be a due entry, but the 
next preceding one ot ir eas that “the mafter of any fhip or yeffel 
fhall exhibit to the collector a true manifeft of the goods, wares and 
merchandize imported in fuch fhip or veffel, &c. and {wear that 
there are no other on board to the beft of his knowledge and belief.” 
It has been fuggefted, that the captain having delivered in a manifeft, 
and {worn to it, this duty is done, and that in cafe of an omiffion, 
only the goods omitted are to be forfeited: But if the captain is ob- 
liged by law to deliver in a manifeft, he does not comply, unlefs he 
exhibits a true and accurate one: and his committing perjury upon 
the occafion, fo tar from faving the veffel, muft greatly encreafe the 
offence. ‘This has been repeatedly called a hard law : but the truth 

18, . 
* See An’, Ra, 








1787. 
the mariners they employed, ’till an act of parliament interfered, Grey 
and limited their refponfibility to the value ot the fhip and cargo. 
In Pennfylvania a \ate determination has recognifed the doctrine for 
which wecontend ;* and capt. Angus and the owners of the veffel 
which he commanded, have in vain pleaded their innocence and 
ignorance of the a age of others, to excufe them from the 
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is, that revenue laws are of a harfher nature than any others, and 
neceflarily fo, for, the devices of ingenious men, jendcr it in. 
difpeufable for the legiflatare to meet their illicit praticcs with 
feverer penalties. 

Thus, if the Sheriff has a writ againft any man, he cannot break 
open his door to execute it—but if liquor is {muggled into a cellar, 
the law fays it is better that an individual fhould furter in his perfonal 
privileges, than that the public fhould be cheated of its duties ; and 
therefore allows the offiger to force locks, &c.° in order to make a 
feizure ; in the firft cafe, between citizen and ciuzen, a man’s 
houfe is confidered as his caftle ; in the fecond, between the public 
and the private character, it is no longer regarded in that lacred 
light. We donot mean, however, to refleét on laws of this de- 
fcription—we know they are neceflary, ‘as every focicty ftands in 
need of affiftance from its members. If the end can be accomplith- 
ed without infringing the private rights of the fubject, it is fo much 
the better ; but, at all events, the exigencies of government mutt be 
fatisied. It has been faid, that, if the law is enforced us the in- 
formants contend for, the merchants will not be fafe, no foreign vef- 
fels will be fent to our ports, and, eventually, the revenue mult fail, 
But, neverthelefs it is requifite that fuch laws fhould be {hilly word- 
ed, though, undoubtedly, there are cafes where the con{truction of 
the words muft be fuch, as to prevent more injury being done than 
wasintended. The navigation act of England {ays, that goods im- 
ported as merchandize fhail be forfeited, it they do not pay a certain 
duty ; and the cafe in Strange 943. is a feizure of fhirts, night- 
gowns, andcaps under thislaw. It was there argued that the word 
** goods,” would certainly include thofe articles, but the Judges 
were of opinion that it could not be the meaning of the Legiflature 
tomake wearing apparel fubject to forfeiture. ‘The cafe in Bunbu- 
ry is the fingle one that reaches the point before us. There the 
queftion arifes whether goods put on board fecretly, and unladed 
without the knowledge of the captain, would occaliona conhfca- 
tion; and the Judges agreed that if it was a fmall matter, and no 
part of the cargo, it would not. The claimants therefore to have 
the benefit of this cafe fhould fhew, 1ft, That the fubje& of the pre- 
fent profecution, is a {mall matter. 2dly, That it was no part of 
the cargo, and 3dly, that it was {muggled without the knowledge 
of the captain. 

1ft. Then, a fmall matter is an indefinite phrafe, not to be afcer- 
tained by mere words, but by the evident meaning of the Judges who 
ufed it; and from that criterion it fhould feem to be a trifling thing, 
eafily concealed, and which might fairly efcape the notice of the 
captain ; but it cannot be extended to large and weighty goods, de- 
pofited in the hold of the veffel, and which then conititute a part of 
her cargo. 2dly, The counfel for the informants have fuggefted, 
that only fuch goods as belong to the owners, or yield them a profit 
upon freightcan be called a cargo ;—whereas, in truth, the cargo is 

the lading of the veffel, and, though by bribery, or craft, = ar- 
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ticles might be introduced into the hold without the knowledge of 
the owners or the captain, yet every thing which is put on board the 
veflel, is, in general, comprehended in that defcription. But, dly, 
the knowledge of the captain is here proved by {trong prefumption. 
‘The quantity of porter that was put on board, the removal of it at 
fea, the evidence ot the delivery of 24 hampers at his ftore, and by 
his order, are circumftances from which, we fuppofe, the claimants 
themfelves, did not think his ignorance of the tranfaGtion tenable. 
Then there remains only the great point upon which the counfel 
for the claimants feem chiefly to rely, to wit, their innocence and 
ignorance, with refpeét to the fraud that has been committed. 
There is no evidence, indeed, that tends to fhew, that the owners 
of the fhip meant to do any thingunfairly ; but, on the contrary, that 
the mate brought the goods hither with the avowed intention to de- 
fraud them, as well as the ftate. The queltion then recurs, what 
difference does it make, whether they knew of it, or not ?—Here is 
a pofitive law that dire€&ts a due entry of all goods, wares, and mer- 
chandize imported into this ftate, under certain penalties, and one 
of them is the forfeiture of the veffel or boat from which they are un- 
Jaded. It does not fpeak of the knowledge of any perfon, but 
feems to be ftudioufly worded to avoid that conftru&tion. It isnot a 
novel law, though perhaps it isftri€ter now than formerly: For, in 
England ithas long exifted, and before the revolution it was known 
in Pennfylvania The Legiflature has thought that nothing elfe 
would anfwer, andthe Judges andthe Jurors are equally bound to o- 
bedience. If indeed the law was doubtful or latitudinal, admitting 
one interpreiation, which would be jult, and another which would 
be unjuft, it would become usto prefer the former. Butif the poli- 
cy of the Legiflature feems to bear hard on the fubjeét, we are not 
to judge, and determine upon its propriety—that is a matter for the 
deliberation of thofe who made the law—and however unjuft it 
feems, we muft acquiefce, or there mutt be a diffolution of fociety. 
It mutt certainly affeét every humane man to fee the innocent fuffer ; 
but in fociety this is not ftrange or uncommon ; and the diitinGtion 
may properly be taken between criminal and civil cafes. The law 
never punithes any man criminally but for his own aét, yet it fre- 
quently punifhes him in his pocket, for the a& of another. Thus, 
it a wife commits 2n offence, the hufband is not liable to the penal- 
ties; but if the obtains the property of another by any means not fe- 
lonious, he’muft make the payment and amends. ‘There are a vari- 
ety of other inftances, in which men are refponfible for one another, 
in confequence of their connection in fociey. The drayman, if he 
drives over and kills a child, muft himfelf fuffer the judgment of the 
law—but if he ftavesa pipe of wine, his matter mult make the 
compenfation.—Upon the whole, it is neither a hard nor a novel 
cafe, fince men mult occafionally employ others to a& for them, 
and ought to anfwer for thofe in whom they confide. If the Legif- 
lature has thought proper to fubject the owners to this forieiture, we 


mutft fubmit. With the Jury, therefore, the power is happily = 
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1787. which was formerly exercifed by a fingle Judge, and it is their duty, fez 
i ~— finally to acquit or condemn the fhip, asin their confciences they it 
think ought to be done. fic 

The Jury, after a fhort adjournment, returmed a verdi@ in favour fix 
of the informants. ; 

cli 
January Affgnee verfus GoopMan. rs 
t ! 
HE PresipenT, after argument and confideration, delivered de 
the judgment of the Court in this caufe, upon a point referved ir 
at the trial. , 

SuippeNn, Prefident.—This is an action on the cafe, brought th 
upon a writing faid to be a’promiffory note, and declared upon as by 
fuch. The form of it is not the ufual form of a promiffory note ; it ol 
runs thus; “* I promife and oblige myfelf and my heirs to pay to at 
Fanuary and his Affigns,” it concludes with the words “ as witnefs ol 
my hand and feal;”’ and it is aétually fealed. Two witnefles. fub- u 
fcribe under the words “ given in prefence of us.” g 

On thetrial, the fubf{cribing witnefles were not called, nor any e- 
vidence: given of their death, or abfence ; but evidence was offered v 
of the hand writing of the Defendant, who fubfcribed the inftru- v 
ment, which was permitted to be given in evidence, on referving the P 

oint. , . 
: In thiscafe two queftions arife ; one regards the Nature of the Int- i 
a 





t; the other the Sufficiency of the Evidence. 
1. If the inftrument is a Specialty, then it ought not to have been ¢ 
iven in evidence, in an action of A/Jumpfit, on a promiffory note, t! 
his general do€trinc is not denied ; but, it is faid, it is not to be ° Ob 
confidered as a {pecialty, or deed, unlefs proof be made of its having t 
been fealed and delivered as a deed; and that no fuch proof appear- - 
ing, the Plaintiff had a right to confider it as a note of hand. hat 
a deed cannot be regularly proved but by proving the fealing and 
delivery, there can be no doubt; as if non ef factum be pleaded to a 
Bond, the plantiff mutt prove the fealing and delivery,—this proof 
lies upon him, But, in the prefent cafe, the proof of the execu- 
tion of the inftrument as a deed, is attempted to be put upon the 
perfon againf? whom it is produced. The pert produces an odli- ' 
gation to {upport ari aétion on a Note—fhall he fay, againft his own 
foewing, that unlefs you, the Defendant, prove this to have been 
fealed and delivered, it is no Obligation, and I may confider it as 
a Nott? The Plantiff himfelt weil not prove it, and the Defendaut 
cannot.—The Inftrument produced has the formal words of an Obli- , 
gation; it binds the party and his heirs to pay to another and his affigns 
—The words, “as witnefs my Hand and Seal,’’ fhew the intend- 
ed nature of the Inftrument, and it actually appears with a Seal; 
this denominates, it a /pecialty. ‘The definition of a pees is 
thus given in 2 Black. Com. 465. ‘ Debts by fpecialty are fuch 
~ whereby a fum of money becomes or is acknowledged to be due, 
by an inftrument under feal.” That this is an on 
eal, 
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luty, feal, acknowledging a debt to be due, appears by ag mero If 1787. 
they it be objected, that this feal might be put to it bY a ftranger, the Wd 
file who alledges that, ought to prove it, efpecially if it be that : 


vour fule who has poileffion of the oo 
Should this attempt fucceed, all legal diftin@ions, between {pe- 

cialties and other writings, would be confounded and deftroyed at 

the will of the perfon producing them; and the wife agg of 














the law to guard debtors again{t being twice called upon for the fame 
ered debt, would fall to the ground, efpecially in the cafes of affignable 
rved initruments. 
2. Ifthis were to be confidered not as a Specialty, but a Note, 
ight then the fecond queftion would arife, whether being attefted 
1 as by fub{cribing witneffes, thofe witneffes ought not to be produced, 
; it or fome account given ofthem. Promiflory Notes are not ufually 
y to attefted by fubfcribing witnefles, and, therefore, the ordinary mode 
nefs of proviag them is by witnefles to the handwriting; but if the par- 
fub- ties will have fubfcribing witneffes, in what refpe&t, and upon what 
grounds, gan the diftinction be drawn between tht proof neceffary in 
y ¢- the cafe of‘notesand bonds? The rule of law as tothe beft evidence, 
cred which the law requires, is, that no fuch evidence fhall be admitted 
tru- which, ex natura rei, fuppofes ftill greater evidence behind in the 
the party’s own poffeffion, or power. ‘This rule applies equally to the 
| withholding the beft proof of the fgnature of a Note, as of the feal- 
Int- ing and delivery of a bond. _If a note is not witnefled, it does not 
appear that any third perfon faw it figned, in which, cafe, the beft 
een evidence is the handwriting of the party; but,. if it be:witnefled, 
ote, then it appears, on the face of the note, that there is betterevidenem. 1. 
» be | behind; and the beft evidence that the nature of the cafe nits of, nip. Os 
‘in the law requires. m Pas Aa 
sot | As no falid diftintion betweemthe cafe of bonds and actes.can 
“hat be fhewn upon principle, fo none appears from the authorities n= 
and ftrumental witneffes appear by the cafes to be always called upon, — 
to a and are equally neceffary to prove thofe writings which are notunder * - 
-oof feal, as thofe that are; and the cafe in < Stra. 1149, which refpeéts ; 
ocu- the proof of promiffory notes before a jury of enquiry, is decifive. f 
the On the whole, therefore, we are af opinion, that the law is with 
obli- the Defendant upon both points, and there muft be a new trial, or 
own the Plaintiff may take a non {uit at his ele€tion. . 
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Pottarn verfus SHAAFFER, 


NOVENANT.—The Fiaintiff, and one Martha Green (now 
deceafed) made a leafe by indenture, dated the 1ft of March 
1773, of a Sugar Houfe &c. to John William Hoffman and his at- 
figns for five years at £.70. per ann. payable quarterly. The Leffee 
covenanted tor himfelf, his executors, adminiftrators, and affisns, to 
keep the demifed premifles in good repair, and to deliver them up 
to the Plaintiff, at the end of the term, in fuch good repair &é, 
Fobn William Hoffman affigned the leafe to the Befendant, who 
entered into the premiffes. The breach alledged in this action 
was, that the Defendant had not paid £.35. rent in arrear for the 
laft half year, nor delivered up the premitles at the end of the term, 
to wit, the 1f{t of March 1778, in good order and repair; but that 
the roof, window-thutters, floors &c. of the Sugar-houfe were in 
decay, deftroyed &c. : 
he Defendant pleaded performance of covenants, payment, and . 
that an alien enemy,’ to -wit, the Britifh army, commanded by 
general, Sir Villiam Howe, - on-the r{t of September 1777, bad in- 
vaded the city of Philadelphia, had take“potleflion of the premifles, 
and held the {ame until the end of the term, and afterwards ; and 
that during the period they held pofleflion, they had committed the 
wafte and deftru€tion &c. 

To the laft plea, the Plaintiff demurred generally ; the Defendant 
joined in demurrer, and itlue &c. » 

The Demurrer was twice argued, on the 27th of Zune 1786, and 
on the 15th of April 1787, by Coxe, Lewis, and th for the 
Plaintiff; and Ingerfol, Wilcocks, and Sergeant for the Defendant: 
And, on the 6th of OGober, THE CuieF Justice pronounced the 

, 9? judgment 





om, 


Supreme Court of Pennfylvenia. 210 


judgment of the Court ; Mr. Fufice Rusu having declined to give 
any opinion, ashe had been of counfel with the Plaintiff in this 
~ gaufe before he took his feat upon the bench. a 


M‘Kean, Chief Fuftice.— Two queftions were made in. this 
caufe:— ft, Whether the Defendant as affignee of the tafe, is 
bound by the covenant to repair, as well as the /eff@e? And -adly, 
Whether the fpecial matter pleaded, is {ufficient in law to bar the 
Plaintiff ? 


With refpect to the firf# quefticn, we are clear in our opinion, 
that the covenant to repair, and to deliver up the demifed premiifes 
in good order and repair, runs with the land, being annexed and ap- 

rtenant to the thing demited, and fhall bind the affignee as much 
as the leifee, even if the aflignee were not named by exprefs words, 
on account of the privity; but in the cafe at bar the affignee is 
bound by exprrfe words, and,. a fortiori, is aft{werable as weil as the 
leffee. his point has been fully fettled in Spencer's cafe, 5 Co. 16. b. 
and t Salk. 199. 2 Levinz. 206. 1 Rolls Abr. title, (covenant) letter 
M pi. t,and N. pl. 2. Vin. Abr. 6. vel. pa. 411. letter M. pl. 1. 2+! 
1 Bacon's Abr. 534. ¢. §. and the books cited in thefe abridgements. 

The fecond queftion is of great difficulty, and of very great im- 
portance in its confequence. We cannot find, that it has come 
direéily betore any court in England, or in Europe. We with, that 
it had come before abler judges than we pretend to be. However, 
we mult give our judgment; but we do it with more diffidence than 
has occurred in any cafe fince we have had the honor to fit here. 


As there is no pofitive law, no adjudged cafe, nor eftablithed rule, 
or order, to dire the court imthis point, we mult be guided by the 
principles of the law; by confcience, that intallible monitor within 
every judge’s breaft, and the original and eternal rules of jultice. 
For, equity is part of the law of Pennfylvania. 1 Chan. Ca, 141. 
Grounds and Rudiments of law and equity. pa. 74. Ca» 104. Doct. and 
Stud. lib. 1. cap. 16. 

It is agreed, that if a houfe be deftroyed by lightning, floods, 
tempelts, or enemies, without any concurrence of the leffee, or pof- 
fibility of his preventing the fame, this is no wafe in the letlee: 
For, it is not done by the leilee’s negligence, or any wilful a& of 
his ; and he cannot be charged with uling it improperly, and it 
would thus have perifhed, even in the reverfioner’s potleflion. 1 Inf, 
53- 4. Brook, Wafte, 69. 4 Co. 63 &. Herlakenden’s cafe Lanlord’s 
Law pa. 158, 278. 286, Fitzberbert’s Natura Brevium, Wafte, 132+ 
tft Edition. Kelw. $7. 


It is alfo agreed, that where the /aw creates a duty or charge, and 
the paxy is difabled to perform it without any default in him, and 
hath no remedy over, there he fha!! be excufed. Asin the cafes of » 
wafte againft tenants in dower, by the curtefy, for life, or years, . 
of common carriers, innkeepers &c. of leffces by parol é&c. or-of a 
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ceffer during a war. Aleyn. 27. 4 Co. 84 b- Southcote’ 
Tog." and AO la iene dana ellie ne 


But, it is contended Tor the Plaintiff, that:the Defendant is ob-, 


liged to pay the rent, and yield up the tenements in good order and — 


repair, becaufe oi the exprejs covenant: and in fupport of this doc. 
trine have been cited, Doctor and Student. Dialogue 2. chap. 4. pa. 124, 
Aleyn 27. Stiles 47.8. U. § Rails Abr.939. 8. C. Comyas Kep. 631. 
632. - Stra, 703. 1 Vent. 185. Plowd. 290. Perkins 738. Brook, 
tule (Covenant) pi. 4. titie, Wafte, pl. 19.31. 2 Lesn. 189. Dyer. 
33- pl. 10. Saunders 420. 2Vern. 280. 

On the part of the Defendant, it is infifted, that the exprefs co- 
venant in this cafe does not bind againft aéts of Ged or Gessull 
but only againft all other events ; becaufe fuch acts were not in the 
contemplation of either party at the time of the leafe executed. A 
tifque known and infured ought to be complied with, agreeably to the 
bargain, but not otherwife. Every contraét ought to be conftrued 
according to the intention of the parties; and, in the prefent cafe, 
the Defendant had only covenanted to keep the premiffes in re- 


by &c. again{t ordinary accidents, and not againit a cafe, which. 


€ could by no poflibility prevent. That it the law were otherwife, , 
yct in England relief would be had in a court of chancery; and that 
as no fuch action had ever been brought, in a cafe circumftanced as 
this is, an argument is furnifhed, that no fuch aGion will lie. 
In maintenance of this opinion were cited: Ld. Raym.gog. 4 Bac. 
Abr. 369, 370, 1 Rolls Abr. 236. Dyer 56. pl.15. 1 Blackf. 252. 
208. 2 Blackf. 379. 3 pet. 153. 157- Cowper 9.600. Douglafs 
190, 4 Comyns Digeft. 150. Co, Lit. 206. 1 Brown's Parl. cafes 526. 
528. 15 Vin. Abr. 474. pl. 1- 3 Chan. Rep. 44.79. 3 Burr. 
1240. 1637. Dyer 33. 10. Sir The. Raymond 464. 1 Co, 98. Shel- 
y's cafe. 6Vin, pa. 407. ca. 1. 3- 1 Cha. Ca, 72.83. 84. 190. 

The books have been thoroughly fearched on this head, and the 
queftion difcuffed witli great ability on both fides. In fhort, little 
more could be done or faid for either party than what has been faid 
and done, 

In deciding this intricate and difficult cafe, it will be of afe to 
ftate the different powers of the common law courts, and the court 
of chancery, in Eneland, at the time of the revolution. 

The courts of law there are governed by general and eftablifbed 
rules, from which they never deviate ii any cate, be the injuftice 
arifing from them ever fo apparent; for, they are bound by their 
oaths to obferve the fri rules +f law. A court of chancery judges 


of every cafe according to the peculiar circumftances attending it, and © 
is bound not to fuffer an aét of injultice to prevail; and in doing. 


this; it contorms to the /pirit and intent of the general rule of every 


pofitive law, which always admits of particular exceptions tacitly ° 


underftood. The jurisdiction and bounds of thefe two courts 
are fixed. 


In 
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td all men, to the beft of their judgment Und-abilities, ace 


> 


to 
law.” There is no court of chancery. The Judges here are, 
therefore, to determine caufes according to equity as well as re 
fitive law ; equity being a partof the law. Doéor and Student hb. 
1. cha. 16. 1 Chan. Cajes 141. Grounds of law and equity 74. ca. 104- 
Indeed the common law is common right, commen reafon, or common 
jufice. Woods Inf. 4. ' 
Were this point brought before a court of common law in Eng- 
land at this day, I have doubts with refpeét to what would be the 
determination. For, it is laid down as law, “that if a leflee co- 
venanteth to leave a wood in as good plight as the wood was at the 
time of the leafe, and afterwards the trees are overturned by tempett, 
he is difcharged of his covenant, quia impotentia excufat legem.” Co. 
98. 4.. In that cafe, there was an expre/s covenant; and altho’ it 
was impoflible to reftore the trees in the fame plight they were, 
et he might plant new ones, or render damages in lieu of them. 
The fame law in Brook. covenant. pl. 4. Now, was it not equally 
impoflible for the Defendant to deliver the poffeffion of the pre- 
miifes in good repair to the Plaintiffs on the ft of March 1778, 
when they were held by an hoftile army ? 


In Vaughgn’s reports, in the cafe of Hayes v. Bickerflaff, pa. 122. 
itisheld, “that a man’s covenant fhall not be ftrained fo as to be 
unreafonable, or that it was improbable to be fo intended, without 
necefJary words to make it fuch ; for it is unreafonable to fuppofe a 
man fhould covenant againft the tortious acts of flrangers, meet: 
fible for him to prevent, or probably to attempt preventing.” ‘This 
was an action brought by the leffee againft the leflor, on his cove- 
nant for quiet enjoyment. In pa. 119. it is faid, that if the leffor 
covenants tHat the leffee fhall hold and enjoy his term, without the 
entry or interruption of any, whether fuch entry or interruption 
be /awful or tortious, there the leffor fhould be charged, becaufe no 
other meaning can be given to his covenant. In the cafe before the’ 
court, if the letlee had covenanted for himfelf and his affigns, to de- 


- liver up the tenements in good order and repair, notwithftanding 


they fhould be deftroyed by aé of God or of an Enemy, then this action 
would certainly lie, becaufe of the /pecial expre/s words; but when 
there are no fuch words, but only generally to-repair &c. would it 
be reafonable te conftrue thefe words fo as to extend to the cafes 
put? Cannot the covenant in this cafe have another meaning? 
Can it not be fo conftrued, that the tenements fhould be kept in good " 
-repair, andin fuch order delivered up at the end of the term, with- 
out any aét or default in him, or aét of any perfon, _ who could be 
profecuted as a wrongdoer, to prevent it? and notwithftanding 
common and ordinary accidents might happen ? 


Perhaps, however, the common law courts in England mi 2 
think, that they were bound by the ftri&@ rules of law, on accou 
the general expre/s covenant, to determine againft the Defendant, and 
that 





In this State, the Judges are fworn “to do equal right and juftice 1787. 
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that his relief muft be in-chancery, if any where, becaufe of the 
eftablifhed rules and boundaries of the jurisdiQiion of thefe. courts, 
We tuft then confider the equity of this cafe, and determine upon 
all the circumftances thereof; for altho’ we have not the chancery 
forms or methods of carrying feveral equitable cafes into execution, 
yet we are to determine, where we may, according to equity, as 
making a part of the law, to prevent a failure of juitice. And here 
we have no precedents in chancery in point, but the cafe of the Ot. 
fice, which was taken away by the ufurpers in the civil war in Eng. 
land, reported in 1 Ch. Cas. 72. that of the rent of a houfe, wich 
was feized by the Parliameng, during the faid war, ior an Hof, 
pital for foldiers, Jbid. 84, which appears to have been taken 
under advifement by the Chancellor, with a declaration, tit, if 
he could, he would relieve the tenant; but it was afterwards 
probably compromifed, as we can find no more of it: that of 
the, recognizance for payment of £.10,000, to legatees by aa exe- 
cutor, where the teftator’s eftate was fo leffened by the fire of Lon- 
don that it became infufficient to make up the fum. Ibid 190; 
Aad that of the fee given with an Apprentice ; where {.120. was 
given, amd it was provided by articles expre/ily, that if the mafter 
died within ayear, £.60. were to be returned; he died in three 
weeks alter the execution of the articles; and tho’ the parties them- 
felves had provided againft accidents, and tho’ the maxim, “ modus 
et conventio vincunt legem’’ was urged, yet an hundred guineas were 
decreed to be paid back, 1 Vern 460. I fay thefe cafes, and the 
uncontradicted affertion of Dunning, that the cafe of Paradine verlus 
‘Fane, and the other cafes which went upon the like principles, had 
been lately over-ruled inchancery, fee 3 Burr. 1639. and alfa fome 
others, which have been quoted by the Defendant's counfel, hold a 
doGrine that is ftrongly in favor of the Defendant. 


In Door and Student, Dialogue 2. ch. 4. pa. 126. Mr. St. German 
is puzzled to give a fatisfaCtory reafon to the queftion put by the 
Doétor, to wit, “ If a man under age marries, and lands atterwards 
defcend to the wife, and wafte is committed therein after her death 
without the concurrence or default of the hufband, (hall he be cliarged 
with it?”” The cafe, thus ftated, fhews, that he could not retufe 
taking fuch eftate, and, therefore, the charge or condition annexed 
to it by law is unreafonable and unjuft. He makes the Student 
anf{wer it in this manner :—* That there is as great default in him as 
in him in the reverfion; and that there is asgreat reafon why he fhould 
he charged with the waite, as that he in reverfion {hould be dithe- 
rited, and have no manner of remedy, nor yet no’ profit of the land, 
as the other hath.”” But I conceive that as there was no default in 
either of them, nor remedy over for either of them, that there is 
more reafon that each of them fhould bear his own thare of the lof, 
according to the duration of his eftate,” than that the one fhould be 


refponfibloto the other. The maxims, “ Lex non cogit impoffibilia.” - 
“ [mpotentia excufat legem.” “ Conftructions are to be with equity 


and 
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f the gnd moderation, to moderate the rigor of the law.” ‘Grounds &e. 4 1989. 
NiTts, 38. <a. 49. apply to.the prefent cafe. se Ai 

pon Ifa leffur covenants that the leffee fhall quietly enjoy againft all 
ery men, yet in cafe he is oufted by an Encemy, or tortioufly entered upon: 
tion, by ftrangers, no aGtion of covenant can be maintained agaimit the 
y, as leffor, notwithftanding the expre/s general covenant. » For the enemy’ 
here he could not oppofe, and againit itrangershhe had 4 remedy over. 
Ot. Vaughan 110. ce. This the counfel for the Plaintiff agree to be 
Eng- the — Why then fhould the law make the leffee anfwerable on 
hich fuch a general expre/s covenant to furrender the demifed premiffes in 
Hof. good repair, when they were deftroyed by an’hoftile army ? Ought 
aken not the two covenants to receive the like tavorable and reafonable 
it, if conitmction? “ Remedies are to be reciprocal.” “When thecon- 
rards ftruétion of any thing is left to the law, the law, which abhorreth 

t of injury and wrong, will never fo conftrue it, as it thall work a © 
exe. wrong.” Groiinds Fc. 368. ; 


Lon- To conclude :—Our opinion is, that the Defendant ought to pay 
190% the rent; 1{t, Becaufe of the exprefs covenant to pay it. dly, Be- 
was caufe itis a fum certain, and the extent of the lofs known; and as 
alter he was to have the advantage of cafual profits, he ought to run the 
hree hazard of cafual loiles during the term, and not lay the whole burthen 
enh of them upon the leffors ; as refolved in Aieyn 27. And 3dly, be- 
adias caufe if a tenant by elegit be interrupted to take the profits ot the 
were land, by reafon of war, he fhall not hold over, but fhall fuftain the 
| the difadvantage, as refolved in 4 Co. 81. 5. Sir Andrew Corbit’s cafe. 


rfus But, I am of opinion, that the Defendant is excufed from his cove- 
. had nant to deliver up the premiffes in good repair on the 1ft of March 
— 1773 ;—1/f, Becaufe a covenant to do this, againft an act of. God 
id a or an enemy, ought to be fpecial and exbrefs,and {fo clear that no 
other meaning could be put upon it. 2dl/y, Becaufe the Defendant 
rman had no confideration, no premium for this rifque, and it Was not in 
the the contemplation of either party. And, Jaflly, becaufe equality is 
ards equity, and the lofs fhould be divided ;—he, who had the éerm will 

eath loofe the temporary profits of the premifles, and he, who hathst 

rged reverfion, will bear the lofs done to the permanent buildings. Nei 

tule party has been guilty of any default; the injury has been done by a 
exed common enemy, whom both together could not poffibly refift or 
dent prevent, and the premiffes would have been thus damnified in the 
m as pofieffion of the Plaintiff himfelf. Suppofe, when the leafe was 
ould executed, that the leflee had been afked,—Is it your meaning, that, 
the- in cafe the buildings thall be deftroyed by an a of God, or public 
enemies, you are to rebuild or repair them? His anfwer would have 
been ungueltionably, “No; I never entertained fuch an idea,” 
Should the like queftion have been put to the leffor, his anfwer 
avould certainly have been, “No, I do not expe& any thing fo un- 
reafonable.” 
_ If there is no cafe in point in favor of this determination, there 
isnone againit it; and fince no action of this kind pen bine 

n 
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1787. been brought, a ptefumption arifes, that the fenfe of mankind is 
againtt it. If, however, we fhould be thought to be miftaken, another 
hearing may be had before the High Court of Errors and Ap 
on a writ of error, where this new cafe may be finally fettled. * 


Muscrove, Qui tam Gc. verfus Grass. 


6 et: was an action qui fam (Fc. on the A& of Affembly againk 
Ufury; and, in the courfe of the trial, rue Court refolved 
the following points : 

Firft.—Richardfon, through the mediation of Shoemaker, borrowed 

- 800 Dollars of the Defendant, and gave his note for 840 Dallars 
payable in one month. There was no talk about premium. at the 
time of the loan; but it was underftood by the witneffes, that the 
sorrower was to pay at the rate of 5 per cent. per month tor the mo- 
ney. At the prt of the month, Richardfon paid £.168. on account 
of his note, and gave anew ndte, drawn in favor of, and indorfed 
by, Shoemaker, tor the ballance. He difcharged the amount of this 
laft note at different times; but it was never given up by the De- 
fendant. 

Resorvep, that this was an illegal loaning of money, not the 
purchafe of a note, fo as to avoid the penalties of the att; and 
that the ufury was compleat on taking and receiving the £108; as 
a proportion of that fum, went towards payment of the illegal in- 
tereft included in the original note. 

Second.—The ufurious contract was ftated in feveral Counts of the 
declaration, to be with Shoemaker and Shirthffe (who were Partners) 
jointly; but the proof was of a note given by Shoemaker alone. 

' Resotvep, that this variance is fatal: For, an aétion upon the 
note could only be maintained againft Shoemaker, who, if he intend- 
ed‘to bind his partner, ought to have ufed the firm ot the compa- 

3; and, befides, if there fhould be a recovery again{t the Defen- 
dant on the prefent count, it would be no bar to another gui tam 
action on the fame note, ftating the ufurious contra&t to have been 
with Shoemaker alone. 

Third.—Shoemaker and Shirthffe borrowed feveral fums from the 
Defendant, and gave their notes payable in a month, with intereft, 
at thie rate of 5 per cent. per woes added: to the principal. When 
thefe became due, they could not pay the money, but drew new 
notes, making the principal and intereft of the former notes ‘which 
were given up by the Defendant) principal, and again adding the 
fame exceffive intereft upon the agregate ammount. 

Reso_ven, that, although no money was actually paid to the 

_ Defendant, the fecond notes were a fatisfaction of the firit ; “ the 

ury 


* The parties, acquiefcing in the decifion of the Court, no writ of error has been 
fued out. % 
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ufury was compleat on the Defendant’s accepting them, as thereby 
the original contract between the parties Was extinguifhed. And 
by M‘Kuan, Chief Fuftice.—It is well eftablithed, that the receipt 
of one thing in fatisfaction of dnothe:, is a good payment; as the 
acceptance of a horfe in lieu of a fum of money; or of a bond by 
third perfon in difcharge of a prior obligation.” : 

Fourth—Tur Court left it to the Jury to determine whether, 
on certain facts, the Defendant had loaned the money, or purchafed 
the note in queftion: For, they Resotvep, that a fair purchafe 
might be made of a bond or note, even at 20 or goper cent. difcount, 
without incurring the dangers of ufury ; and, if, upon the prefent 
occafion the Defendant had run the rifque of a forgery, the pre- 
fumption ought to uperate in her favor, that, for this reafon, fhe 
had bought the note at a depreciated price. 


Sergeant and Bradford, for the Plaintiff.—Lewis, Ingerfol and Dal- 
las for the Defendant. 





Common PLeEAs, Philadelphia 
County : 
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September ‘Term, 1787. 








Doane’s Adminiftrators vs. PENHALLOW et ale 


HIS was a foreign attachment, in which, and in two others? 

again{t the fame Detendants for the fame caufe, a motion” 
was made to quafh the writs. After argument, THE PRESIDENT 
recapitulated the grounds of the motion, and delivered the opinion 
of the court as follows: 

SH1pPEn, Prefident.—On the hearing of this motion the Plain- 
tiffs were called upon to thew their caufe of ation: They thew that. 
on the 17th of September 1783, a certain caufe, wherein Elifhat 
Doane was claimant and appellant, againft the Brigantine Sufannab 
and her cargo, and Fob» Penhallow and others libellants and ap 
lees, was tried in the Court of Appeals in cafes of capture eftablith- 
ed by Congrefs in the city of Philadelphia. And that it was there 
finally adjudged and decreed by the faid Court of appeals, that the 
fentence or decree, given by the interior and fuperiof courts of 
Judicature in the State of New-Hamp/bire in the faid caufe, thould 
be revoked and annulled, amd the property fpecified in the faid 
claim fhould be reftored to the claimant. The Plaintiffs. further 
fhew, by depofitions, that notwithitanding this final decree of re- 
verfal, the Defendants, although requefted, had refufed, and ftill re- 
tufe, to reftore the property fpecified in the claim of the faid Elipba 
Doane, the faid Defendants being owners and agents of the pri- 
vateer M‘Clary which captured the faid Brigantine Sufannah and 
her cargo, but had converted and difpofed of the fame to their own 
ufe. Upon this ground the action is brought to recover the “= of 
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the faid Brig and cargo againft the D:fendants. Two other aGtions 
are brought by /, aiah Diane and Fames Sheppard againtt the fame 


_ Defendants for the fame caufe. 


The motion to diifolve thefe attachments is founded on a rule and 
ractice of this court, that in cafes of foreign attachments, they will 
examine intothe Plaintiffs caufe of action, and if they find it not to. 
be fuch as would intitle him to hold the Detendants to fpecial bail, 
they will diffolve the attachment. This rule was founded on the 
mmitchiefs which were found to arife from groundlefs attachments of 
the fhips and property of perfons not inhabitants or refident within 

this State, and is conformable to the fpirit of the attachment law. 
The counfel for the Defendants, in order to fhew that there are 
not fufficient grounds to hold the Defendants to bail, have produced’ 
evidence of an original condemnation of the Brig and her cargo as 
lawful prize in the maritime court of New Hamp/bire, on the 16th 
day of December 1777, agreeably to an A@ ot Aifembly of that 
State ; and alfo a fimilar condemnation in the Superior Court of Ju- 
dicature of that State, on an appeal from that maritime Court, with 
an order for fale and diltribution of the property among the cap- 
tors, and an aCtual fule and diltributiom accordingly. Aad they 
urge, that the fubfequent reverfal of thofe fentences, five or fix years - 
afterwards, by the commiflioners of Congrefs appointed for hearin 
appeals in cafes of prize, is null and void, and infuflicient to revelt 
the property in the claimants, Congrefs having had no power, be- 
fore the Articles of Confederation, to reccive appeals in cafe of 


prize. They alfo urge that a prior action has been ee by the 
4 


prefent Plaintiffs againit the De.endants in the State of Maffachufets, 
tor the fame caufe ; and that on the trial of that ation, the, judges 
there determined, that the decree of reverfal fhould not be given in 
evidence to the jury; and that the Plaintiifs, in order to avoid a 
verdict againit them, had prayed an‘ obtained Iéave to difcontinue 
that action. And that, therefore, the prelent action is vexatious, 
and the Defendants fhould not be held to bail. 


A third reafon is alfo urged by the Defendants counfel, that this 
being originally a caufe ot prize, it is exclufively of Admiralty ju- 
rifdi@tion and that no aétion will lie at common law, cither for the 
original taking, or any of the confequences. 

‘The court have heard, and deliberately confidered, the feveral ar- 
guments on thefe points, delivered by learned counfel on both fides. 


The firft point involves in it the fovereign rights of the feparate 
States on the one hand, aad the fupreme power of the United 
States in Congrefs affemblet on the other; and is, indeed, a mo- 
mentous queftion; which, hewever, we fhall thew in the decifion 
of the third point, to be unneceffary, and, perhaps, improper for us 
todecide upon. 

On the fecond point, it is proper to ceclare,. that we think our- 
felves indifpenfably bound to give full taitit and credit to the legal 
a&ts of our Sifter States ; and that the judgments given their 
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courts will have their full effe&t here. But it is not every difcon- 
tinuance that will difable a Plaintiff to hold a Defendant te bail in 
a fecond aétion ; that will depend upon the circumftances of vexa- 


tion attending the cafe ; which we, likewife, think it unneceflary ‘ 
to difcufs, in the prefent cafe, as we are clear and unanimous upon © 


thelaft point. % 

The whole learning upon this fubject is collected together and 
drawn toa point, in the famous cafe of Le Caux v. Eden, reported 
in Douglas 572. By this cafe, and the cafes cited by the judges in 
fupport of their opinion, it appear clearly ;—1{t, that the queftion 
of prize, or no prize, is folely and exclufively of Admiralty jurif 
diction, and not triable at common law. 2dly, That not only the 
original taking, but all the confequences, are folely appropriated to 


the Admiralty adly, That, although there may have beer a definitive - 


fentence of acquittal in the Admiralty, and that fentence conclufive on 
the queftion, yet for any matter happening confequential to the 
taking as prize, no {uit will lie at common law; and that in all 
thofe coniequential cafes, notwithftanding the Yentence of acquit- 
tal, the qucition ot prize or no prize mult ftill arife, -and the fen- 


tence is evidence of a thing which the common law cannot enquife 
into. 


The application of thefe cafes to the caufe before us, is evident 
and obvious. The original taking of the Suj/anna and her cargo, 
was by a commiflioned privateer as prize; the carrying her into 
port, the procuring her condemnation in the maritime court ot New-° 
Hampjfbire, and the fale and diftribution by order oi that court, were 
all confequences of this taking as prize. And, notwithitanding the 
fentence of reverfal and acquittal, the queition of prize or no prize 
will ftill occur. 


The anfwer given by the Plaintiff’s counfel to the cafes cited in 
Douglas, is, that in all thofe cafes the facts on- which the actions 
were founded, happened previous to the decilion of the queftion of 
prize; butthat inthefe a€tions the fa&s which fupport them occurred 
after the final fentence of acquittal, when the caule was at re{t, and 
it was no longer neceffary to examine the queftion of prize ;- which 
faéis were, that after the final fentence of rever‘al the Defendants 
were requefted and refufed to reftore the property agreeably to the 
fentence, and converted it to their own ufe, which is the ground of 
the action. The dittinétion itfelt does not appear from the cafes, 
to be well founded, as it is not the time when the facts happened, 
but the connection they have with the original capture, and their 
being the neceflary confequences of the capture, that gives the ex- 
clufive jurifdiGion te the Admiralty. In the cafe of Ridy v. Ege 
glesfield in 2 Lev. 25, there had been a previous condemnation of the 
ihip and goods as prize in Scotland, and two fubfequent fales on 
land, one in Scotland and the other in England; under which lait 
fale one of the parties claimed ; yet the court fay that this does not 
alter the Cafe, being matters confequential upon the original 9 
an 
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and dependant upon it. And, it is obfervable, that in this very 1787. 





cafe, as it is réported in 2 Saund. 259, the court fay that the validity —p— 


of the fentence in the Admiralty court in Scotland was determinable 
by the law of the Admiralty of England, and not. by the common law. 
It, however, the diitinction made by the Plaintiff’s Gounfel was even 
admitted to be well founded, do the fa&s on #hich thefe aGions 
muit be fupported, appear to be fubfequent to the final acquittal ? 
It is true, there was a demand and refufal fublequent to that decree, 
but a demand and refufal is only evidence of a converfion, and not 
the converfion itfelf. Are we to {hut our eyes againit the other evi- 
dence, and not fee wen the convertion was made? It appears to have 
originated on the taking the veilel as prize on thehigh feas, and it was 
compieated on the fale and diitribution of the money in purfuance 
of the decree of the Superior Court of Neul-Hamp ire, in confe- 
quence of the taking as prize :—All this long before the reverfal of 
the decree. 

What is this, then, but an action to enforce by our authority, 
the decree of the Court of Appeals? Are we authorized to enforce 
that decree? Is there any cate whatever which thews that an action 
will lic at common law, to carry into execution the decree of a prize 
court of Admiralty? The juriidictions of the two courts are intire- 
ly feparate, and they judge by diferent laws. It is true, that in 
fome cafes the courts of Common law aad the Inftance Court ot Ad- 
miralty, have concurrent jurifdictions, as in fuits for feamen’s wages ; 
but in no cafe whatever have the Prize Courts of Admiralty and the 
common law courts a concurrent jurifdiction. 


I have faid before that the queftion of prize would ftill occur in 
this action; the ultimate fact dilputed, is, whether the veilel add 
cargo ywere prize or not: the evidence to fupport or contradict this 
fact arifes, on one fide, from the fentences of the maritime courts, 
ot New-Hampjbire, on the other from the fentence of the court ot 
appeals ot Congrefs. “The validity of the latter fentence is oh, mk 


ij we fay it is valid, we in effect fay the is no prize, if otherwife, we : 


fay the was a prize. We have clearly no authority to fay either one 


or the other. By the cafe in Saunders, we cannot determine upon 


the validity of the fentence itfelf; and if we could, yet it is, as 
juftice Buller obferves in Douglas, evidence of a thing which atom- 
mon Jaw court has no right to enquire into. 


Upen the whole, therefore, as the queftion to be tried in this 
action, if not directly a queftion of prize, is yet a queition | arifing 
upon the immediate and neceilary confequences of the veilel’s tie? 
taken as prize, which is folely and exclufively of Admiralty jurit- 
diction ; and as it is an action to carry into execution the fentence 
ot the court of appeais, which we have no authority to do (that 
being the proper judic.ture to carry into effe& its own fentences) , 
we think the prefent A@ion will not lie, and adjudge that the at- 
tachments be diifolved. 

, Eastwick 


». 
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Eastwick verfus Huce. 


) 
HIS was an action for money had and receive! &c. The Defen- 
dant, being Sheriff of Gloucefler county in New Ferfey, received 
a fum of money for the Plaintitt, which he lent, with her confent, 
upon a mortgage of lands in that ftate. ‘The mortgagor, from time 
to time, paid the intereft to Hugg, and, finally, in the year 1778, 
paid the whole pnancipal and intereit to him imdeprectated paper mo- 
ney. Itdid not appear that Hugg had any exprefs authority from 
the Plaintiff to receive this payment of the principal from the mort- 
gor, and fhe afterwards retufed to accept the continental money, 
infifting that fhe was entitled to recover the full fum in fpecie; for 


which, accordingly, the prefentaction was brought. Upon thetri- | 


al of the caufe, the Court, in their charge, left it to the Jury, to 


give fuch —em they thought juft; whereupon a verdict was ~ 
| 


returned for the Plaintiff, forthe full amount received by the Deten- 
dant (£- 27. 10.) in hard money; and Lewis, upon the greund of 
mifdirection moved, for a new trial. 

Iu fupport of this motion, two points were made for the Defen- 
dant:—if? That in an ation for money had and received, the 
Plaintiff waves all tort, admits the right to receive, and, therefore, 
can recover no more than. has aétually come to the Defendant's 
hands. 2 Burr. 1008. Cowp. 416. 419. Ibid. 199. Bull. N. P. 
128. 2dly That the Defendant, in thts cafe, held the money as 


truftee for the Plaintiff, and ought, therefore, to be difcharged trom ~ 
any payment, re in the identical paper money which he had re- - 


ceived. 2 Penn. Laws. 496. 

Sergeant, for the Plaintiff, urged that the Court would not grant 
a new trial where the objeét was fo inconfiderable ; nor merely for 
a miftake in the form of the ation, if the juftice of the caufe was 
with the Plaintiff. 2 Burr. 936. Cowp. 601. 2 Burr. 604. 5. 
And, he infilted, that the Jury hada right to eftimate the damages. 
10. Mid. 1g. 1 Ld. Raym. 1000. 


Tue Prestpent, after confideration, ftated the circumftances 
of the cafe, and delivered the opinion. of the Vourt, in the following 
manner : 

SuipPeN, Prefident—The fa&ts were fhortly thefe:— 
The Defendant, then Sheriff of Gloucefler county in New. Jef 
having in his handsa fum of money belonging to the Plaintiff, who 
refided in the city of Philadelphia, yn the year 1772, with the confent 
of the Plaintiff, lent it to one of hisneighbours in New-Ferfey at leven 
per cent. intercft. A bond and mortgage was taken for it in the name 
of the Viaintiff, which were left in the Detendants hands for the 
purpofe of receiving the money wher it fhould become due, ~ the 

ufe 





~_iw -* 2 > ae ee ha ek Ose ee 


, 


Court of Common Pueas of Philadelpbia County. 223 


ufe of the Plaintiff. The ebligor, whofe name was White, paid 
intereft at different times to the Defendant, who paid it over to the 
Plaintiff. In the month of November, 1778, the Defendant receive 
ed the whole principal and imtereft then due in Continental Money, 
and delivered up the bond and mortgage to the debtor/—It a ed 
by the teftimony of White that when he paid the Money to Hugg he 
did not mean to make a legal tender of it, although he brought a 
wittnefs to be prefent at the payment, which was done, as he faid, 
only becaufe he himfelf did not well underftand the Engii/>lan- 
guage. Hugg not having paid the money to the Plaintiff, the brings 
this a€tion againft him fer money had and received to her ufe. ~: 

On the part of the Plaintiff it was contended on the trial, that the 
Defendant not having been compelled to receive the Continental Mo- 
ney, received it in hisown wrong, and ought toanfwer the full fum 
in hard Money to the Plaintiff. 

On the part of the Defendant, it was urged, that the Deféndant 
being authorized to receive the money, had received it properly, in 
the then current money, made a legal tender by law, and could be 
anfwerable for no more than he had atually received. 


The court left it to the jury to confider the juftice and equity of 
the cafe, but hinted their opinion, that, confidering the circum- 
ftances of the times, it might be molt reafonable and juft to fettle the 
fum according to the fcale of depreciation. At the fame time tel- 
ling them that this action was in the nature of a bill in equity, and 
thatthey might give fuch a fum in damages as they thought juit. 
The jury found a verdi& for the Plaintiff for the fum received in 

hard money., A motion was then made for a new trial on the 
ot ground Amifdireaion. 


Having had. time to deliberate and confider the law arifing on this 
cafe, we are of opinion, that the court ought not to-have left it to 
the jury to give in damages more than was actually received. — 


The a@ion of affumpfit for money had and received, has been of 
late confidered to be of fo liberal a nature, that itis notto be won- — 
dered at, that on a fudden its extent fhould be miftaken. It isa 
very beneficial a€tion, not only for the Plaintiff, but the Defendant ; 
ye , it has its limits. It is beneficial tothe Plaintiff, becaufe, when 

has another remedy as well as this, he may eleét this, and is 
under no neceflity to {tate the fpecial circumftances of his cafe, but 
may make it out by evidence on the trial. For the Defendant it is 
beneficial, becaufe, as Lord Mansfield fays, he can be liable forne . 
further than for the money he has received, and againft that may go into 
every equitable defence upon .the general iflue. It is in tat an © 
action to oblige the Defend«nt to refund what he has received; and 
the word refund, ex vi termini, precludes the idea of his being an- 
fwesable for more than he has actually received. Intereft, indeed, 
may be added as damages for the detention, but no more. __ In this 
_ kind of ation the Plaintiff waves all torts and {pecial cesoegee’ 
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and goes only for the money received ; and fo far confirms the De. 
fendant’s act, as that he cannot gain fay his right to receive it. 


As to the Fuflice of the verdict, it is not fo very apparent. as to 
make us anxious to fupport it, againft the rules of law. Col. H; 
was the Plaintiff’s agent in this matter, without any seward. th 
was an Officer in the American army, and probably thought the fup. 
port of the war depended on the fupport of the credit of the conti- 
nental money; it was the only money then in circulation ; and thou 
it had depreciated five or fix for one, he might reafonably think it 
would not only be injurious to his own reputation, but to the com. 
mon caufe, to refufe it. All thefe circumftances muft have been 
known to the Plaintiff, ‘and yet the fuffers the bond and mortgage to, 
remain in his hands. She might have taken the fecurities from him, 
and abided by the confequences of refufing it herfelf. The debtor, 
White, itis true, fwore he did not mexn to force the money upon 
Hugg ; but it is as true, that when he brought the continental mo- 
ney to difcharge the debt, he brought a ne with him, which he 
had not done before when he paid the intereft in hard money. This 
circumftance might reafonably induce a belief in Hugg tliat he meant 
to make a legal tender of the money; and White, notwithftandi 
what he fays, might poffibly have availed himfelf of it as a legal 
tender, in cafe Hugg had refufed the money. 


For thefe reafons, I fay, the juftice of the verdict may be well. 
queftioned ; yet if the cafe had been before the jury in fuch a way as 
that they could legally have given damages according to their dif. 
cretion, perhaps, we fhould not have thought it proper to fet afide 
their verdi&, on account of their having, in a doubtful cafe, exer- 
cifed their judgment, and drawn different conclufions from the 
fa&ts. However as the law is clear, that in this kind of ation, : 
the Defendant is liable for no more than he has received, we mutt 
order a new trial. * 


Kuan. 


* On the fecond trial of this caufe, the r4th of May 1788, Leey called the Dee 
fendant as a witnefs, to prove that the continental bills of credit, which he pro- 
daced in court, were the identical bills, he received from White, in fatisfaion of 
the mortgage. « But Sergeant objeSted, that Hugg was net an agent within the 
meaning of the A& of Aifembly, but merely a perfon who had officioufly received , 
the monies of another. 


Tat Court rejected the witnefs. And Smipren, Perefident, obferved, that 
ugg appeared to have been an agent to receive the interef ; but, it was evident, 
that he doubted in his own mind, whether his authority extended any farther; for, 
it is in proof, that when he was tendered the principal, he referred the mortgagor 
toghe Plaintiff herfelf, who-tefided in Pénnfyloania. There muft be fome fatis 
factory proof of his being acteally an agent, before the Court can allow a party te 
be fworn, under the A@ of Affembly, to indentify the money in difpute. 

By the verdict of the fecond Jury, it appears, that they reduced the money ace 
cording to the fcale of depreciation, and added the intercft. 
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KuHN wverfus PRIMER: 


POHE Plaintiff had become bound to one Splecit in the paymierit 

of acertain fum of money ; and, aiter the bond was due, he 
obtained a difcharge under the infolvent laws. Subfequent to his 
difcharge, the Defendant bought fundry goods of him, and when 
the price was demanded, tendered Sp/ecit's bond in payment, an af- 
fignment of which he had purchafed for that purpofe. The Plain- 
ie, refuling to accept it, brought this action, and on the trial, the 
Defendant offered to give the bond in evidence, by way of Sett off ; 
in confquence of which the ballance would have been turned in his 
favour. 7 ’ 

Sergeant, for the Plaintiff, oppofed the admiffion of the bond in 
evidence, and cited Bull. L. N. P. 179. 

Levy contended that the evidence ought to be allowed, and re- 
ferred to the fame book page 170. 

By tHE Court: —The hardfhip that muft attend the admiffion 
of the bond, would in reafon be alone fufficient to determine us to 
reject it. An infolvent debtor could never get forward in the world, 
if his old bonds, and other negotiable papers, were thus capable of 
being put in force againfthim. A debt of £. 50 might be bought 
for 50/. and the debtor, after his difcharge, be liable, by fuch ne- 
gotiations, to be defeated in every action, and baffled in every con- 
tract. 

But the law is clear, that the aflignment being after the Infolvency, 
the Defendant can be in no better condition than the aflignor, who 
could only come in for a;dividend.* 

The evidence was overruled, and Levy tendered a bill of ex- 
ceptions. t 


Hocker verfus Stricxer, Under Sheriff. 


T was ruled in this cafe, that before the goods are removed, the 
Sheriff ought to allow a reafonable time, for the D=fendaat in 
Replevinto find fecurity on aclaim of property ; which, in the prac- 
tice of Perinfylvania, fasiplies the place of a writ de proprietate proban- 
da: And Suippen, Prefident, faid, that it the Jury were of opin- 


ion that a reafonable time had been refufed, the Defendant, Stricker, ' 


could aot, in an action of trefpafs, juftify under the writ of Rep/e- 
vin. || 


F f Bussy 


* See 2. Stra, 1234 
+ The cafe is now dzpending on a writ of error in the Supreme Courts 
* ff See ant. 15 6.° ‘ 
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Bussy verfus Bussy. 


B hye was a Cafe ftated for the opinion of the Court. It was ar. 
gued onthe tith inftant by Sergeant on the one fide; and 
Lewis and Levy on the other. This day the Prefident repeated the 
cafe, and delivered the opinion of the Court as follows. 

SHIPPEN, Prefident.—The quettion arifes upon the will of Thomas 
Bujfby, whether the devife to his wite of a certain piece of land there. 
in mentioned, pailes a fee fimple, or an eftate for life only —Tere 
are no words of limitation in the devife ; but, it is contended, that 
in the introduétory part of the will, and by the whole will taken to. 
gether, it was the clear intention of the teftator to pafs a fee. The 
intention of the teltator is faid to be the pole ftar to guide the con.’ 
ftruétion of wills.—But there are two qualifications to this rule ; 1f 
That this intention muft not clafh with the rules of law ; and 2dly 
that where legal technical terms are wanting, the intention, to fup- 
ply them, mutt be clear and manifeft from the words and expref- 
fions in the will. 

The will begins with thefe words; ‘ And as to what worldly 
“ eltate Tam bleifed with, I difpofe of as followeth”—There are 
three devifes which relate to the real eftate : Firft, a devife * to his 
** fon /faac Bufby of the houfe and plantation where the teftator then 
“« dwelt, with all the appurtenances thereunto belonging, to have, 
“ and to hold unto the faid //aac Bufby his Heirs and Affigns for ever, 
‘« he paying his brother ten pounds a year during his natural life.” 
The fecond devife is to his wife of the land now in difpute, in thefe 
words: «* I give, devife, and bequeath, unto my wife Mary, a cer- 
“ tain piece of land bounding on William Bufby &c. Alfo I give my 
“« {uid wife one third of fuch moveable eftate as fhall be remaining 
*« after the payment of my debts and funeral expences, and fuch le- 
** gacies as are herein after given, which fhall be in lieu of her dower or 
“ thirds of my eftate.”—He then gives feveral pecuniary legacies to 
his feveral children, and bequeaths the remaining two thirds of his 
perfonal eftate to his fon J/aac and his five fifters, equally to be di- 
vided between them.—And the third and laft difpofition of his land 
is a direction, that his houfe and land by the mill fhould be fold by 
his executor. 

The word “ Eftate’”’ in a will, conneéted with a devife, as where 
a man gives all the refidue of his eftate, or gives his Efate in fucha 
place, will pafs a fee fimple without words of inheritance ; becaufe 
it fhall be intended that he meant to give the whole eftate which he 
himfelf had, both as to quantity and quality. -The words, “ As to 
all my worldly eftate,”” in the beginning of the will, unconnected 
with any particular devife, fhew an intention to difpofe ot his 
whole eftate, but will not carry an eftate that is clearly omitted ; 
but if it be dubious whether it be omitted or not, it will help the 
interpretation. There are many cafes in the law books of wills be- 
ginning with thefe words: I fhall content myfelf with animadver- 
ting 
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ting upon only two of them, cited, one, on one fide of the queftion, 
and the other, on the other fide, as they appear to me to be the moit 
{unilar to the prefent cafe, as to this point. 

The firft is the cafe of Fragmorteon v Holidayin 1« Black Rep. 
35- and 3-Burr. 1618.—The will in that cafe began, as here, , 
« As toall her worldly affairs and eltate ;”’ it is fimilar to it like- 
wife in difpofing of the refidue of her perfonal eftate, and not men- 
tioning the realty, and alfo in containing a devife of another eftate with 
words of inheritance. But there is an ingredient in that cafe, on 
which the greateit ftrefs appears to have been laid by the Judges ; 
which was, that, in the devife, the truftee charged the houfe and 
garden with the payment of fifty pounds out of the yearly rents and 
rots; the annual rent was ten pounds a year; the devifce was a- 
bout feven years old at the death of his mother, and there was a di- 
rection that if the devifee fhould die in Ais minority, then the houfe 
and garden fhould go to the teftatrix’s three daughters fhare and 
fhare alike.—Here, though the charge on the Profits, unconnected 
with other circumftances, would not have pailed a fee, yet the 
Court faid this wasa middle cafe, and that the reafon why this mode 
ot payment was ordered, was apparently becaufe the devifee was a 
minor, and thelimitation over, if he thould die before the age of 21, 
{hewed the teftator meant the heir fhould not have it; for, if the de- 
vifee was barely to take an eftate for life, the ¢me of his death muft 
be :mmaterial to the devife over ; but limiting it over, only upon the 
contingency of his dying in his minority, fhewed that the teftator in- 
tended to give him an abfolute eftate in fee, which he might difpofe of 
when he came of age.—The implication was therefore thought by 
the Court to be aneceffary one, and the other parts of the will aflift- 
ed the conftruction. 

The cafe cited on the other fide as moft material, is the cafe of 
Frogmorton v. Wright in 2 Blackft. R. 889.—There the will began, 
as here, “ As to all my temporal eftate;” there were no words of in- 
heritance in the particular devife, and there was a dilpofition of the 
refidue of the perfonal eftate only. ~There the Court faid, though 
the probable intent of the teitator was an abfolute difpofition, yet it 
is not a certain intent, nor is it_a legal difpofition.—In the report of 
the fame cafe, in3 ils. 414, the whole will is fet out, and it ap- 
pears that there were two devifes of lands to his different nephews, 
nearly in the fame words, and feveral pecuniary bequetts to his o- 
ther nephews and nieces. “Lhe Chiet Juftice there fays, it may 
feem probable that the teftator’s intention was that his nephew /7i/- 
liam fhould have a fee ; but it is a clear rule of law that there muft 
be exprefs words or a necef{Jary implication to difinherit the heir at 
law, and where neither of them appear, the legal operation of the 
words of the will muft govern. In he cafe firft mentioned, in 1 
Blackftone, the Court fay, there was a .<cefJary implication, and, there- 
fore, they determined it a fee: In the latter cafe, there was no ne- 
ceflary implication, therefore, they determined it only an eftate for 
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1787. The implications contended for, on the part of the Plaintiff, in 
,—— this cafe, do not appear to me to be weceffary implications; they a- 
mount at moft to probable ones ; but we are not warranted in de- 
arting from the rules of law by probable conjectures.—And, it may 
Pe queftioned, whether even thefe probabilities, are not overbalanced 
by the prefurptions arifing from the devife of his houfe and planta- 
tion to his fon //aac Bufby, in which he carefully and formally inferts 
an habendum to him, his beirs and affigns for ever: And alfo by his ad- 
ding to the devife of the land in controverfy, that it fhould be in lieu 
of her ‘dower or thirds of his eftate; it being well known in the 

country that fuch dower or thirds of land is only during life. 
Weare, therefore, of opinion that Mary Bufty took only an eftate 

for life by the devife. 
Judgment for the Defendant. 
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MiILtitar verfus Haut. 


ULE to fhew caufe why an Exoneretur fhould not be.entered 
on the bail-piece.—The Defendant had obtained his difcharge 
under the infolvent law in the State of Maryland, which law was enacted 
fubfequent to the debt in queition, and to the inftitution of this fuit. 
It was itated, and allowed, that the money for which the action was 
brought, had been paid to Hall in Maryland, on account of goods 
fold and delivered upon a commitlion as the partner of Millar, but 
that the original agreement under which they acted in the fale of 
thofe goods was executed in Philadelphia, and that the proceeds be- 
longed to merchants refiding in Pennfylvania, where, conlequently, 
the payment was to be made. It was, likewile, admitted, that 
the Deiendant was refident in, and fubject to the laws of, Mary- 
Jand, and that the Plaintiff was refident in, and fubjeé to the laws 
of Pennjylvania: And it did not appear to the Court that the Plaintiif 
was returned as acreditor in the Defendant’s fchedwe ;, nor was 
any notice of the time and place of furrender ferved upon shim, 
though a general publication, of the Defendant’s intention to “take 
the benefit of the Infolvent law, was made, in the ufual form, in 
the Baltimore Gazette. ; 
Moylan, in thewing caufe againft the rule, argued, that according 
to the ftriét idea of a municipal law, it was limitted in its operation 
to the jurifdiction of the ftate that made it; for jus civile off quod 
quifque fibi populus c-nflituit; and toa free people particularly, it 
muit appear unreafonable that there fhould be iegiflation where there 
is no reprefentation. 2 Jnf?. 98. ‘There are, however, heacknow- 
ledged, cafes in which an indire effect is given to foreign ftatutes 
in 
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in order to accomplith the rules of juftice; as in the inftance of con- 
tracts entered into “in other countries, or of bargains which are un- 
lawful where made; or of a certificate obtained under a bankrupt 
law in a foreign nation, of which both debtor and creditor are mem- 
bers and fubjects. Prin. of Eq 363. 1 Black. Rep. 234. 256. 
But ftill, in all thefe exceptions, the foreign ftatutes, as /uch, have 
no coercive authority extra territorium, but are received only by con- 
fent as far as they are necellary to juftice. 

He then contended from the taéts, that the Defendant did not 
come within the principle of anv of the cafes referred to ; for, as the 
Plaintiff was not a fubje&t of Maryland, it cannot be prefumed that 
either by himfelf or his reprefentatives, he has confented to the De- 
fendant’s, difcharge, or rather to the Jaw, by which that dif harge 
was authorized ; that, as between the Plaintiff and Defendant, the 
place of the contract, which the law materially regards, was Phila- 
de'phia, where the merchantsto whom the moncy was, in fact, pay- 
able, refided ; and that even if the contract had been made in Aiary- 
land, the Defendart would not be in a better condition on that ac- 
count, as the law under which he was dilcharged, was enacted fe- 
veral years afterwards, and, therefore, could not have been in the 
contemplation ef the parties in making their agreement. 

He urged, likewife, the inconveniencies that would attend the 
adverfe doctrine, from a variety of confiderations. Suppofe there 
had been no bankrupt law in Pennfylvania, and that, in truth, our 
Legiflature difapproved of it, yet, every debtor by going into Mary- 
land and complying with the terms of their General A&, or, per- 
haps, by virtue of a fpecial one, might obtain a certificate, which, 
it is contended, would difcharge him from his creditors here ; and 
thus another {tate would make laws for us, not only without our con- 
fent, but contrary to our interior policy. Again, if no other notice 
is required than an advertifement in a Afaryland newspaper, which 
the citizens of Penn/fylvania feldom read, the fpoils may be fhared a- 
mong the creditors prefent, to the exclufion of the abient; who, at 
the fame time, have been guilty of no fault or negligence, but, if 
they had been apprized of the tranfaction, might have fuggefted fuch 
circumitances of fraud, as would prevent the granting the very certi- 
ficate, which is fet up as a conclulive bar to their jult demands, In 
England the king is not bound by the bankrupt laws, 1 Atk. 303. and 
fhall we be bound, who are not in any degree connected with the 
government that made them: If Maryland had given a preference to 
her own citizens in the diftribution of an infolvent’s, or a bankrupt’s 
eftate, ought we,who are ftrangers,to be affe€ted by the certificate of 
difcharge, though we derive no benefit from the furrender of pro- 
perty? Where, or how, is the line to be drawn? If, indeed, the 
certificate is to be univerfally operative, fo ought the aflignment of 
the bankrupt’s eftate to be, fince the words of the bankrupt laws are, 
in this refpect, as comprehenfive and forcible, as in that; and yet 
it is an eftablithed do@rine, that the affignment is only binding in 
the flate in which the commiffion iffues. Doug. 160. The a& of 
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eae Maryland is an infolvent, and not a bankrupt law, as it worksnoex- 1788. 
rupt tinguifhment of the debt, but leaves all future acquifitions of proper- Coad 
em. ty liable to the creditors of the perfon difcharged’: And in the cafe 
256. of Fames et al. vs. Allen ant.188. SHipPEN, Prefident determined that an 
have infolvent law of New-Ferfey was local in its terms, and local in its 
con nature. 
Ingerfol, in fupport of the rule, having ftated that an Exeneretur 
1 not might be entered without an aétual furrender of the principal-: 
s the Barn. 194. 1 Com. Dig. 496. and wei that the Defendant 
that had complied with the terms of the infolvent law of*Maryland, ob- 
De. ferved, that imprifonment had been thought by very judicious writ- 
harge ers, to be an aét illegal in itfelf ; Burge/s on Infolv. andit feems, in- 
, the deed, that the only reafonable juftification of it, is to compel a 
ee debtor to furrend.r all his effects for the benefit of his creditors. 
pay- When that is done, itis not only unreafonable and unjuft, but, by 
Miary- the exprefs provifion of the Conft. of Penn. §. 8, independent of the 
t ace do&rines founded on the common law, it is illegal to reftrain a 
1 fe- man’s perfonal freedom. 
a the He then contended, that from general principles, from: pofitive 
authorities, arifing under the bankrupt laws of different countries, 
d the from the reafon of the thing, and from the mifchievous confequences 
there ef a contrary pofition, the difcharge of the Defendant in one ftate, 
, our ought to be fufficient to difchafge him in every ftate; without this, 
ary. perpetual imprifonment mutt be the lot of every man who fails ; and 
per- all hope of retrieving his loffes by honeft and induftrious purfuits, 
hich, will becut off from the unfortunate bankrupt. 
: and But a debt paid according to the law of aforeign country, though 
> con. in a depreciated medium, has been decreed to be a fatisfa€tion ; and - 
notice , aceffio bororum in Holland, which isa difcharge there, was decided to 
which have the fame effe&t in England. , Co. Bank. Law 60. 1. 2. 115. 
i 6. 347. Green. Bank. Law 13. 260: 2 Stra. 738. 1 Atk. 119, 
0, at Brown. Cafes in Chan. 376. Thefe authorities apply here with ad- 
at, if ditional force, under the fan@tion of the articles of Confederation, 
 fuch which declare, that * full faith and credit fhall be given in each of 
Desti- « thefe ftates to the records, aéts, and judicial proceedings of the 
 ” “ courts and magiftrates of every other ftate:” And alfo, that, 
3. and « the free inhabitants of each of thefe ftates, fhall be entitled to all 
th the “ privileges and immunities of free citizens in the feveral ftates ; and 
sie a « the people of each ftate fhall have free ingrefs and regrefs to and 
rupt’s “ from any other ftate.”” See Art. 4. 
we of Tue Cuter Justice, after confideration, delivered the opinion 
1 pro- of the Court. 
1, the M’Kean, Chief Fufice.—This comes before the Court on a mo- 
wee of - tion for leave to enter an Exoneretur on the bail piece, upon this 
vs are, pone: le, that the defendant has been difcharged under an infolvent 
nd yet aw of the ftate of Adarvland, which is in the nature of a general 
ing in bankrupt law. To this it has been obje&ed, that the infolvent law 
a& of by which the defendant has been difcharged, was made pending the 
or action, and therefore, ought not to operate in the prefent cafe, a 
; i 
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if the laws of any particular country could be extended beyond the 


, “\—"_ jurifdiiion of that country, which has likewife been denied; and, 


it is faid, that in order to give a binding force to laws, itis neceifary 
that the perfon to be affected thould, have confented to them either 
by himfelf, or his reprefentatives. 

But, having confidered the principles of the law of nations, and 
the reciprocal obligation ef the {tates under the articles of contedera- 
tion, we are of opinion, that the act of aflembly by which the De. 
fendant has been difcharged, mutt be confidered as a general bank- 
rupt-law, made for. general purpofes, and equally advantageous to 
all his creditors. To execute, therefore, upon his perfon out of the 
ftate in which he has been difcharged, would be giving a fuperiority 
to fome creditors, and affording them a double fatisfaction—to wit, 
a proportionable dividend of his property there, and the imprifon- 
ment of his perfon here.—It is true, that thé laws of a particular 
country, have in themfelves no extra-territorial force, no coercive ope. 
ration ; but by the confent of nations, they acquire an influence and 
obligation, and, in many inftances, become conclufive throughout 
the world. Adctsof pardon, marriage, and divorce; made in one 
country, are received and binding in all countries: In the ftate of 
Delaware there is alaw, a narrow and contracted one indeed, which 
obliges executors or adminiltrators to difcharge the debts due from 
the deceafed to his creditors within the flate, in preference to every 
other. This the executor is obliged to comply with, becaufe he is 
immediately under the coercion of the law which prefcribes it; fo 
that the diftribution thus made, 1s certainly binding out of the ftate, 
and the law is in that refpe&t every where received ; for, it would be 
more unjuft to compel the executor who acted legally in his own 
ftate, to pay the money out of his pocket, than that the creditor 
fhould loofe the amount of his demand: ; 

With refpe& to the argument, that no perfon can be bound by laws 
to which he has not either direétly or virtually confented, it muft be 
obferved that, though Mr. Milar, the plaintiff, was not a citizen 
of Maryland, yet Mr. Hail was; and he by the law in queftion, has 
been obliged to transfer all his effeéts for the benefit ot all his cre- 
ditors. Raving done this, we muft prefume that he has fairly done 
it, and therefore to permit the taking his perfon here, would be to 
attempt to compel him to perform an impoflibility, that is, to pay a 
debt after he has been deprived of every means of payment,-—an at- 
tempt which would, at leait, amount to perpetual imprifonment; 
unlefs the benevolence of his friends fhould interfere to difcharge 
the Plaintiff’s account. 


From the nature of the a&t then, it appears to be founded upon 
equitable grounds, for general and juft purpofes; it ought shnpeied 
to be regarded in all other countries, and fhould enjoy that weight, 
in our decifions, which it maturally derives from general convenien- 
cy, expediency, juftice, andhumanity. For, mutual convemency, 
policy, the confent of nations, and the general principles of juftice, 
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form a code which pervades all nations, and muft be every where 1788. 


acknowledged and purfued. 

Upon the whole, it is clear, that this tranfaction does not arife 
in fraudem legis, and that extending the law of Maryland to its prefent 
object, will be in no degree derogatory to the independence and 
fovereignty of this ftate:—Therefore, let the exoneretur be entered. 


RESPUBLICA verfus GORDON. 


HE Defendant was included in an a& of proclamation iffued 

A during the Jate war, and not appearing within the time pre- 
fcribed, was.attainted of treafon for adhering to the king of Great 
Britain, in confequence of which his eflate was confifcated to the 
ufe of the commonwealth, but it had never been taken into poffeflion. 

He returned, fince the peace, to the ftate of Penn{ylvania, and ap- 
plied to the executive council, reprefenting that he was a minor at 
the time of the attainder, and was fercibly prevented by his guardian 
from joining the American army ;——for which reafons he prayed a 
reftoration ot his eftate. The council faid, they were ready to grant 
him a pardon, but that they had it not in their power to reftore his 
eftate, which was a matter of legiflative jurifdiction. Mr. Gordon, 
therefore, addreffed feveral members of the general affembly, but he 
was there anfwered, that the executive council, or the fupreme court 
of juftice, was the proper tribunal to hear and determine the merits 
of his cafe. The Defendant, by the advice of his council, again 
applied to the executive power, and requefted, that, to bring the 
matter before the judges, the attorney-general might be directed to 
file a fuggeftion in the fupreme court, of the Defendant’s being at- 
tainted in the manner above-mentioned. 

‘ This being done accordingly, Mr. Gordon gave bail for his ap- 
pearance, and two pleas, 1f{t. infancy, and adly. durefs, were filed, to 
the fuggeftion thus made, on the behalf of the commonwealth ;— 
to the former of thefe, the attorney-general demurred, and joined if- 
fue on the latter. 

But now THECHIEFJuSsTICE delivered the opinion of thecourt,that 
any proceedings again{t Mr. Gordon, the Defendant, would con- 
travene an exprefs article in the treaty of peace and amity, entered 
into, between the United States of America and Great Britain, tor 
which reafon they could not fultain the fuggeftion filed by the at- 
torney-general. And the Defendant was accordingly difcharged. * 


STEINMETZ 


* The obje& that the Defesdant meant te accomplifh by this proceeding, waste 
reverfe the attainder; in confequence of which his title to the eLate wou vive, 
and, as it had not been appropriated or difpofed of by the Commonwealth, there 
would then he no obftacleto his taking immediate pefleflion. The Legiflature foon 
afterwards pafied an act in favor of Mr. Gerden’s pretenfions. 
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STEINMETZ et al. verfus CuRREY. 


N OTION for a new trial. The circumftances of the cafe were 
thefe :—‘Fames Whitelaw drew a bill of exchange, dated the 
oth of Odcher 1775, for £.239. 18. 0. fterling, upon William 
Houfton and Co. in Refrew near Giifgow, payable on the 1ft of Au- 
guft, 1776, in favor ot Fohn Wither/poon, or order; which bill was 
aiterwards indorfed by the faid ohn Wither{poon, by Archibald Cur- 
rey (the Defendant) by Archibald and Wm. Blair, by Fohn Pringle, 
by Steinmetz and Bell, (the Plaintiff;) by Mark Freeman and by 
Wiiliam Cowpland. The Defendant’s indorfement was made on, or 
about, the 17th of April 1777, and the bill was prefented and 
protefted for non-acceptance on the 3oth of December 1778 ; of which 
notice was given on the 28th of April 1780, ‘to the Plaintiffs, who 
on the oth of November following paid the amaunt, and giving notice 
thereof to the Dx ‘endant on the 17th of Oftober 1782, they commenced 
the prefent action on the fucceeding day. 

Usia the trial, the court was moved to dire& the jury to find a 
fpecial verdiét ; but, perceiving fo great a complication of fa&t and 
law in the cafe; and, being doubtful, as the whcle tranfaGtion hap- 
pened flagrante bello, whether the point of reafonable notice of the 
proteft, was proper for them, or the jury, to determine, it was 
thought beft, upon the whole, to leave it to the jury to find either a 
fpecial, or a general, verdict, asthey fhould think advifeable. The 
jury found a general verdict for the Plaintiff. 


The motion for a new trial was made, and argued, at the laft 
term; and now the CureF Justice, having recapitulated the pre- 
ceding {tate of the cafe, delivered the opinion of the court. 


M‘Kean, Chief Fuftice—The motion for a new trial in this 
caufe, has been fupported on two grounds: 1/7, Becaufe the Plain- 
tiffs declare on the rit bill of exchange, and produce the fecond and 
third, with a proteit of the fecond; alledging, that the firft was alfo 
protefted, but furnithing no proof of that fact. And 2dly, becaufe 
the verdict was againit law and evidence. 


Granting new trials depends on the legal difcretion of the court, 
guided by the nature and circumftances of the particular cafe. 1 Burr. 
293. ‘Lhe courts of England have granted them where the jury have 
found a general verdi@, a‘ter counfel have prayed for, and the court 
have directed, a /pecial one. 8 Mod. 220. 1 Will. 212. So where 
the verdict is againit the frength of the evidence, and the trial is 
peremptory. 12 Add. 439. 1 Barn. Notes 322. 1 Stra. 584. 2Ld. 
Raym. 13538. §. C. 1 Burr. 395. And where the matter appears te 
the court to deferve a re-examination, they have likewife frequently 
ordered a new trial. 12 Mod. 336. 347. Vin. Abr. trial. N. g. f. 475. 

In tne prefent cafe, the verdict appears to be againft the ftrength 
of the evidence. ‘Two years and a half (from the 28th of April 1780, 

until 
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until the 17th of Ofober 1782,) elapfed, between the time at which 
the Plaintiifs had notice of the proteit of the bill in queftion, and the 
time when they gave notice to the Defendant: And, as the former 
refided at a and the latter at Poughkepfie, in the ftate of 
New-York, the diltance of thefe places, which is lefs than 150 miles, 
does not fufficiently account for fo extraordinary a delay, even though 
it happened during a war. 

Ic is well undérftood, that notice of a proteft ought to be given in 
a reafenable time; and, by not giving it, the indorfer takes the lofs 
upon himfelf: 1 Salk.127, 2 Black. Rep. 459. Cun. Law.¥of B. of 

. 40. Set. 6. Doug. 497. Term. Rep. 108. § Burr. 2071. And 
want of notice is tantamount to payment. Zerm Rep. 408. 712 

Upon the whole, we think this caufe requires a re-examination ; 
that the verdi& was againft the /frength of the evidence given on the 
trial, and the Jew refpecting reafonable notice; and that the De- 
fendant, who has noremedy over but againft Fohn Wither{pson the 

rior indorfer, or Fames Whitelaw, the drawer of the bill, will be 
improperly expofed to a sy lofs by the negle&t of the Plaintiifs, if 
thofe perfons fhould, in the meantime, have become infolvent. 

A new trial awarded. * 


® See poft. fame Caufe, and Roberifen et al. verfas Vogle in the C. Pe 
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ResPpuBLica verfus SHAFFER. 


FTER fome converfation with the Grand Inqueft, the Attor- 
“& ney General informed the court, that a liit of eleven _perfons 
had vecn preiented to him by the F oreman, with a re gukit, thot 
they might ve qualified and fent to the jury, as witnefles atpon a bill 
cor tb: nding beforethem. He fiated that tae lift. had been made 
out by ui e deicndant’s bail: that the perfons nained were intended 
to furnijh teflimony in favor of the party c hargethy upon facts with 
which the Inqueft, of their own knowledag; Were “unacquainted ; 
and he conc luded with requefting, that the gpinion of the court might 
be given upon this application. THe Grier Justice, accordiag- 
ly, addrefled the Grand Jury tothe following etfect 


M Kean, Sf Face Were the propofed examination of 
witneflés, on tle part of the- Defendant, to be allowed, the long 
eftablifned rules of jaw and juftice would be at an end. | It is a mat- 
ter well Luown, and well underftood, that by the laws of our coun- 
try, every qicllion which affeéis a man’s life, reputati@n, or “pro- 
perry, muft de tried by /we/ve of his peers 5 and that their unanimous 
verdict is, alone, competent to determine the faét in iffue. If then, 
you waderteke to enquire, not only upon what fovrdation the 
charve ys made, but, likewrfe, ps anol what foundation it is denied, 

Tf ; +} 


vou will, mi vinep the juritdiat tion of the Pott: y Jury, you will 
' ' authority of the court, in judgi ing of the compe- 


of witnetles, and, having hus unc lertaken to 
try ¢! ucition, that queftion msy be determined bv a bare majori- 
ty, or by a much greater number ef your body, than the twelve peers 
prefcribed by the aw ei the land. This po int has, Lbelieve, excited 
fome doubts Ups a fOrmer occafiors; ; but thofe doubts have never 
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arifen in the mind of any lawyer, and they mayeafily be removed by 1788, 
a proper confideration of the fubjec. or, the bills, or prefent- 
ments, found by a grand Jury, amount to nothing more than an of- 
ficial accufation, in order to put the party accufed upon his trial : 
till the bill is returned, there is, therefore, no charge from which 
he can be required to cxculpate himfelf,; and we know that many 
perfons, again{t whom bills were returned, have been afterwards ac- 
quitted by a verdict of their country. _ Here then, is the jult line of 
difcrimination: It is the duty of the Grand-Jury to enquire into the 
nature and probable grounds of the charge; but it is the exelufive 
province of the Petty Jury, to hear and determine, with theaffiftance, 
and under the direction of the court, upon points of law, whether 
the Defendant is, or is not guilty, on the whole evidence, for, as well 
as agaia{t, him.—You will therefore, readily perceive, that if you 
examine the witneifes on both fides, you do not confine your con- 
fideration to the probable grounds of charge, but engage completely 
in the trial of the caufe; and your return muft, confequently, be 
tantamount to a verdict of acquital, or condemnation. But this 
wou.d involve us in another difficulty ; for, by the law it is declared 
that no man fhall betwice put in jeopardy for the fame offence: and, 
\ttor. yet, it is certain that the enquiry, now propofed by the Grand Jury, 
atedl would neveiiarily introduce the oppreffion of a double trial. Nor 
thot is it merely upon maxims of law, but, I think, likewife, upon prin- 
a bill ciples of humanity, that this innovation fhould be oppoted. Con- 
oil fidering the bill as an accufation grounded entirely upon the teftimo- 
adel ny in fupport of the profecution, the Petty Jury receive no b om 
witli the fanction which the indorfement of the Grand Jury has red 
‘ted : upon it.—But, on the other hand, would it not, in fome™Pegree, 
night prejudice the moft upright mind againit the Defendant, that on a 
Seals full hearing of his defence, another tribunal had pronounced it in- 
- fufficient ?—which would then be the natural inference from every 
true bill. .Upon the whole, the court is of opinion, that it would be 
a ae improper and illegal to examine the witneiles, on behalf of the 
long Defendant, while the chatge againtt him lies before the Grand-Jury. 
mat- One of the Grand Inqueit then obferved to the court, that “there 
oun- was a claufe in the qualification of the Jurers, upon which he, and 
pro- fome of hissbrethren, wifhed to hear the interpretation of the Judges 
‘mous —to wit—what is the legal acceptation of the words “diligently en- 
hen, quire?” Tothis the Cuter Justice replied, that “ the expref- 
the fion meant, diligently to enquire into the circumftances of the charge, 
nied, the credibility of the witnefles who fupport it, and, from the whole, 
will to judge whether the perfon accwfed ought to be put upon his trial. 
npe- For, (he added) though it.would be improper to determine the me- 
n to rits of the caufe, it is incumbent upon the Grand Jury to fatisfy 
jorl- their minds, by a diligent engnixy, that there is a probable ground for 
seers the accufation, before they give it their authority, and call upen 
~ited the Defendant to make a public defence.” 
ever é 
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PouLTNEY et al. verfus Ross. 


AY appeal being entered from the judgment of J/aac Howell, Ef 
quire, one of the Juftices of the city of Philadelphia, &c. on 
the trial of the caufe, it appeared, that the Defendant went to the 
ftore of the Plaintiffs, and bought fome articles, for which he after. 
wards paid; that, atthe fame time, h¢ carried with him one Hawke, 
a joiner, who complained that he was frequently diftreffed in his 
trade, for want of a fmall credit ; whereupon the Defendant told the 
Plaintiffs, that he did not think they would fuffer by trufting him for 
two or three dollars, as he was an induftrious and honeft man, and 
that he (the Defendant) would fee the money paid; that the Plain- 
tiffs accordingly delivered to Hawke fundry articles at different times 
proper for his trade, as a carpenter and joiner, amougting to £ 

and upwards ; that at the diftance ofg months, having enquired al- 
ter Hewke and found he had eloped, they fent an account for thofe 
articles to the Defendant, who was charged in their Shop book (which 


1 F e of the Plaintiffs, proved to be their book of eriginal entries 


¢ purchafer ; and that before the Juftice, from who 
appeal was made, the Defendant, though he infifted 
ticles were not ior his ule, acknowledged the receipt of 
Upon thefe fads the ion arofe, whether the entry in the 
Plaintiffs fhop-book, at y one of them, upon folemn affirma- 
tion, was fufficient, in thistale, to chatge the Defendant? And the 
Prefident delivered the following charge tothe Jury. 
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Suipren, Prefident:—As the law that has prevailed upon this" 
fabje&t, is adapted to the peculiar fituation of i caalan it will 
naturally differ from the law which is eftablifhed in other places, 
onder different circumftances. Thus, though in England, the thop- 
book of a tradefman is not evidence of a debt, without the affiftant 
oath of the clerk who made theentry ; yet ere, trom the neceffity of 
the cafe, as bufinefs is often carried on by the principal, and many 
of our tradefmen do not keep clerks, the book, mee by the oath of 
the Plaintiff Rimfelf, has always been admitted. The ice, in 
this refpect, however, has been confined to charge i original 
debtor, to whom the goods were fold ; for, the neceffity of the cafe 
only required, that the Plaintiffs oath fhould be allowed to prove the 
aétual delivery; and it would be highly dangerous, if the evidence 
were extended to eftablith the aflumption of a third perfon to pay the 
debt. 

It is the duty of the Jury, therefore, to confider, whether the De- 
fendant, on the prefent occafion, is the originaldebtor, ot merely 2 
perfon affuming to pay the debt of another. If, indeed, it appears, 
that he has fent a fervant, or tradefman, for thefe goods, on his own 
account, he ‘is clearly liable; for, when they come to his ufe, that 
makes him the original debtor. But, if 1 go toa fhop with ajoiner, 
and fay to the matter, “ I will fee you paid for the articles with which 
you truft this man ,” here, though I am liable upon proof of this 
undertaking, yet itis not in the character of the original debtor, for 
the joiner who received the goods is the original debtor ; but it ison 
account of what the law terms my collateral promife ; whigh can- 
not be proved by the teftimony of the party interefted, but, my by 
a note in writing, or by fome indifferent witnefs to the tranfalion. ° 

In the cafe before us, the evidence of the Juftice (Mr. Howell) is - 
not certain as to the circumftances; for, the goods were delivered in 
fmall parcels, from timé to time ; they were fuch as fuited the join- 
er’s bufinefs; and, even from the Plaintiff’s own account, they 
were applied to his ufe, though the Defendant was confidered Yo be 
liable for the payment. Whether thefe fa&s, therefore, and the 
Defendant’s previous purchafe at the Plaintiff’s ftore, will account 
fer the acknowledgement of having received @ part, the Jury mutt’ 
determine. But it they are of opinion, shat the Defendant has only 
affumed to pay the debt of another perfon, the Plaintiffs cannot be 
witneffes in the caufe, and, confequently, there is no proof of the 
affumption. On theeontrary, it they think the Defendant is the o- 
riginal debtor, the Plaintiffs are witneifes to prove the entry in their 
book, and they are entitled to recover the amount of their demand. 

Verpict for the Defendant. 


Brown verfus SuTTE#ER. 


STEN, Prefiies: faid, in this cafe, that the court would 


never open a regular Judgment, to let in a plea of the ftatute of 
limitations. , 
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PouLtney et al. verfus Ross. 


*N appeal being entered from the judgment of J/aac Howell, Ef- 
quire, one of the Juftices of the city of Philadelphia, &c. on 

the trial of the caufe, it appeared, that the Defendant went to the 
{tore of the Plaintiffs, and bought fome articles, for which he after- 
wards paid; that, atthe fame time, h¢ carried with him one Hawke, 
a joiner, who complained that he was frequently diftreffed in his 
trade, for want of a fmall credit ; whereupon the Defendant told the 
Plaintiffs, that he did not think they would fuffer by trufting him for 
two or three dollars, as he was an induftrious and honeft man, and 
that he (the Defendant) would fee the money paid; that the Plain- 
tiffs acégrdingly delivered to Hawke fundry articles at different times 
proper for his trade, as a carpenter and joiner, amousting to £ 5 
and upwards ; that at the diftance ofg months, having enquired af- 
ter Howke and found he had eloped, they fent an account for thofe 
articles to the Detendant, who was charged in their Shop book (which 
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Upon thefe faéts the agition arofe, whether the entry in the 
Plaintiffs fhop-book, att one of'them, upon folemn affirma- 
tion, was fufficient, in this¢ale, to chatge the Defendant? And the 
Prefident delivered the following charge tothe Jury. 
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SurrreNn, Prefident:—As the law that has prevailed upon this" 
fabje&, is adapted to the peculiar fituation of the country, it will 
naturally differ from the law which is eftablithed in other places, 
onder different circumftances. Thus, though in England, the fhop- 
book of a tradefman is not evidence of a debt, without the affiftant 
cath of the clerk who made theentry ; yet-here, trom the neceflity of 
the cafe, as bufinefs is often carried on by the principal, and many 
of our tradefmen do not keep clerks, the book, proved by the oath of 
the Plaintiff Rimfelf, has always been admitted. The practice, in 
this refpeét, however, has been confined to charge the ofigin 
debtor, to whom the goods were fold ; for, the neceflity of the cafe 
only required, that the Plaintiffs oath fhould be allowed to prove the 
actual delivery; and it would be highly dangerous, if the evidence 
were extended to eftablith the afflumption of a third perfon to pay the 
debt. 

Itis the duty of the Jury, therefore, to confider, whether the De- 
feadant, on the prefent occafion, isthe originaldebtor, ot merely a 
perfon affuming to pay the debt of another. If, indeed, it appears, 
that he has fent a fervant, or tradefman, for thefe goods, on his own 
account, he ‘is clearly liable; for, when they come to his ufe, that 
makes him the originaldebtor. But, if I goto a fhop with a joiner, 
and fay to the matter, “ I will fee you paid for the articles with which 
you truft this man ,” here, though I am liable upon proof of this 
undertaking, yet itis not in the character of the original debtor, for 
the joiner who received the goods is the original debtor ; but it ison 
account of what the law terms my collateral promife ; whigh éan- 
not be proved by the teftimony of the party interefted, but, may by 
a note in writing, or by fome indifferent witnefs to the tranfadlion. 

In the cafe before us, the evidence of the Juftice (Mr. Howell) is - 
not certain as to the circumftances; for, the goods were delivered in 
fmall parcels, from timé to time ; they were fuch as fuited the join- 
er’s bufinefs; and, even from the Plaintiff’s own accoun they 
were. applied to his ufe, though the Defendant was confidered Yo be. 
liable for the payment. Whether thefe fa&s, therefore, and the 

Defendant’s previous purchafe at the Plaintiff’s ftore, will aceount 
fer the acknowledgement of having received a part, the Jury muft’ 
determine. .But it they are of opinion, shat the Defendant has only 
affumed to pay the debt of another perfon, the Plaintiffs cannot be 
witneffes in the caufe, and, confequently, there is no proof of the 
afflumption. On the contrary, it they think the Defendant ig.the o- 
riginal debtor, the Plaintiffs are witneiles to prove the entry in their 
book, and they are entitled to recover the amount of their denaand. 
VerpictT for the Defendant. 


Brown verfus SuTTE#ER. 


STE, Fried: faid, in this cafe, that the court would 


never open a regular Judgment, to let in a pica of the ftatute of 
limitations. " 
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NeEwMAN_) verfus BRADLEY. 


N this cafe Hswel/, who was of counf@ with the Plaintiff, proved 
that the Defendant on a citation to fhew caufe of ation &c, 
acknowledged that he borrewed the money in queftion, from the 
Plaintiff, but declared, at the fame time, that he had repaid ir, 
This was the chief evidence to fupport the action ; and Howell and 
Tod contended, that the acknowledgment was, of itfelf, fufficient 
to charge the Defendant, but that what he faid in avoidance of the 
Plaintiff’s demand ought to be proved. Gilb: Law of Ev. 51. 

Levy, on the contrary, urged that the confeflion muft be taken in 
the hate, as well that part, which acquits the Defendant from 
the debt, %s that which tends to charge him with it. Tri. per Pais, 
363. He allowed, however, that there were fome cafes, where the 
conteflion might properly be believed againft the party .who makes 
it, though rejefted in thofe points which operate in his favor. 
Upon an indiétment of Larceny, for inftance, it the Defendant fays 
he had the ftolen goods in his polleflion, but alledges that he bought 
them; the Jury will zive credit to the former, but difregard the lat. 
ter part of his confeflion. ‘The improbability of the circumftance, 
alledged in excufe or exoneration, is the criterion to judge from ; 
and.in the cafe cited from Gib. Law of Ev. 51. the improbability 
that fo large a ffm fhould be given as a reward out of fo .fmall an 
eftate, was, perhaps the ground-of decifiome But, in the prefent 
cafe, the obge&, fabout £.10%) was trifling in itfelf, and no cir- 
cumftance of imprebability attended the Ooeedint’s relation of the 
fact. 

SHIPPEN, Prefidext.—This is the very cafe put in the books, and 
the rule which is founded upon it, extends generally to all civil 
fuits. When a confeffion is given in evidence, all that was faid 
mutt be ftated, and the whole, generally {peaking, ought to be 
taken together, unlefs fuch circumaftances of improbability appear, 
as will render it neceffary for the Defendant to prove what he alferts 
im avoidance of a conceded fact. It is true, there are fome occa- 
fions when a Jury will charge a man with,what he acknowledges 
againft himfelf, and yet refule to credit him for what he advances in 
his own favor. As, if he fhould admit, that he purchafed the 
goods, which the Plaintiff alledges were fold to him, but infifts that 
he pqg@eer them at a particular time and place, in the prefence of 
certain perfons ; and thofe perfons, on being examined, declare 
that they were prefent at the time and place mentioned, but that 
they did not fee the Detendant make any payment to the Plaintiff: 
here, undoubtedly, the rule ought not to operate. 

In the prefent cafe, alfo, the Jury will not be influenced by the 
Defendant’s faying he repaid the money, if they do not think it 
credible, or if any thing can be gathered from the evidence, to fhew 
shat it was not paid, when he fays it was. | 
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Verdict for the Plaintiff; owing, I believe, to forme ilight telti- 
mony, that feemed to repel the idea of the Dsicndant’s having re- 

id the money. - 

When Howell offered t§mfelt ana witnefs, Levy objeéted that he 
was interefted, inafmuch as his judgment fee depended on his fuc- 
cefsin the caufe. But the objection wus over-ruled by the couite 


Jackson et al. Exors. verfus VANHORN. 


UDGMENT had been entered by nom fum Infermatus in this 
caufe, as the Defendant did not appear on the day of trial, But 
Sergeant now moved to open the judyment, upon an affidavit that the 
Defendant had notice of the trial for the 17th, initead of the 13th, 
and that there was a juft and confcionable defence. 

Lewis, for the Plaintiff, faid, that he did not mean to conteft the 
matter, buthe wifhed it to be fettled, whether the mift:ke oi an 
Attorney, was, in fuch cafes, fufficient to‘fet afide a judgment. 

By rHe Court. On amiltake of this kind, cvidemiy appeare 
ing, we cannet refufe the motion. 


! 


PenMAN ef al. verfas Warne, 


A Rule had been obtained to fhew caufe why the Cupias, which 


iffued in this cafz, thould not be qu. fhed, the UY fendant 
being a freeholder ir the county of Chefler. It appeared, that, with 
the Pracite for the writ, an affirmation of one Xumford Davis, was 
filed in the Proth:nstary’s Offiee, {ctting forth, that “ the Deicne 
«dant had not been Re4dent in this State tor two years before ths 
date of the writ;"’ and, it was contended, that this was fufficient, 
under the A& of Aifembly, to repel the Deicudant’s claim of prie 
vilege. ‘1 St, Laws 139. 

The queftion, ther-ture, was, whether the Court coul, notwithe 
ftanding the afirmation filed defsre the writ iTucd, enquire into the 
matter of refidence ; in order to determine, on all the circumitinces 
of the cafe, whether the Defcadant was within the exceptions of the 
at? It was twice argued, on the 21{t and 27d of Muy, by Sergeant 
for the Plaintiff, and Lewis for the D-fendaut; and the fubstance of 
both arguments was as tollows bine 

For the Plaintiff—The A& of ATembly refts the proof exclu- 
fively on the Affidavit of the party, or fome perfon for hin; requir- 
ing only that he fhould make the fact, which de‘eais a freeholder’s 

rivilege from arreft, appear to the Juftice who g ants the writ. 

Nor will the fection admirof the divifion for which the adve:i2 

counfel contend ; becaufe, thoug! there is a claufe providing that 
things fhall not be proved by affidavit, which, in their naturz 
eftablith a higher degree of proof; as judgments, mortgages &c. ye 
Hh even 
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even fubfequent to that clevfe it is faid, as the Deponent believes; am 
expreflion which mafifcitly relates to the firft part of the feGion, 
and neceflarily conneéts the whole, If, @deed, the Court were to 
inveftigate the facts, both parties are entitled to a hearing, and a 
hew and preliminary fcene of litigation would be opened, invelved 
in endlefs dithicultics. The Legiflature, there‘cre, wifely made the 
filing the affdavit defore the writ iflued, the conclufive teft for hold- 
ing the Defendant to bail; and, frora the circumftances tnder 
which the Jaw was pailed, we are autherized to affert, that without 
thefe eafy exceptions, -the privilege itfelt would never have been 
granted. ' 

But, if the doétrine which the oppofite fide advance is allowed, 
the 2d and 2d Seétions of the a&t, would contradi& each other, ine 
ftead of holding that clear and fair meaning, which, taken accord- 
ing to their diftinct objects, they naturally prefent.. For, fhould a- 
ny one, contrary to the fpirit of the 1/7 Seéiion, iffue a Capias againft 
a freeholder, then the 3d Seéiion provides a remedy, by direéting the 
Court to, {tay all proceedings again{t the Defendant, until they exa- 
mine his circumftance, andif they find he is fuch asthe aét intended 
to be exempted, they are required to abate the writ. But this is*in 
the cafe of an arreft in the firft inflance, and not of a Capias tounded 
upon an Affidavit previoufly filed, according to the terms of the 2d 
Seétion; which terms make>a Cond tion precedent, “and, being com- 
plied with, the moft wealthy freeholier is fubje& to an arre(t; nor 
can the Court afterwards interfere to relieve him. 

For the Defendant.—The A& of Aflembly upon this fubje& is 
clearly divided into twe parts; fir, it treats of thofe cafes which 
depend implicitly on the affidavit of the party, ftating the fats unt 
complicated with law; and fecondiy,at treats of thofe cafes, which 
depend on their refpective circumitances; when brought into quef- 
tion before the Court. The prefent cafe does.not come within the 
firft clafs, but is fairly within the fecond; for, having enumerated 
all the exceptions which may he proved by the oath of the ‘party, of 
fome perfon for him, the aét goes on to ftate the exceptions which 
are to be made appear from Records or otherwife; and, the very laft 
of thefe, is the inftence on which the controverfy arifes. : 

The Defendant's objeGion being thus warranted by the letter of 
the law, will be fupported, lkewife, by the principle and reafon of 
the thing. For, would it not be abfurd to leave it to an illiterate, 
though honeft, man, to determine what conftitutes a legal refidence? 
or, to fuffer an unprincipled, though cautious, Plaintiff, to take 
advantage of a fhort abfence, to juftify his fwearing, that the De- 
fendant has not been refident within the State, for two years before 
the arreft? If the Court cannot at ail develope the circumftances, it 
will make no difference in the cafe, whether the abfence is for a 
year, ora day; on aparty of pleafure, or a journey of bufinefs ; the 
privilege of the moft fubftantial frecholder, muft lie forever at the 
mercy of his antagonift; and even a continental officer, difpatched 
upon the duties of his proleilion to another fiate, will be as 
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ble to this con&ruGtive abridgment of the rights of citizenfhip.: A 
Aronger illuftration of this truth cannot be required, thaw’ the caufe 
before the Court; for, the Defendant has; within the very two 
years {pecified in the affirmation, reprefepted this Commonwealth 
in the General Affembly, ia the State Cortvention, and. in Congrefs;, 


dual on the point of refidence, flail be fuflicient to deprive him of the 
privilege of his freehold, and, in eif-ct, to declare him an alien, . 
There is, however, an effential diiference between refidénce, and 
abiding in a particular place. It is admitted, that the Defendant 
did not ad:de within the State for two years before the arreft ; but, 
we contend, that, nevertheiels, in» contemplation of law, his refi- 
dence washere: For, a man is always prefumed to refide where his 


avocation, he adides in that diltrict to which he goes, yet this does 


is provided, that foreign attachinents fha'l only tidue againit fuch as 
are not refident within the State; 1 State Laws 44. And by another 
a&t,1 State Laws 170, it is declared,that no perfon who has not refided 
within the State two years before his imprifonment, fhall have the 
benefit of the infolvent laws: In thefe cafes, and in the conitruc- 
tion ofthe Poor Laws, and, in fhort, of all the ftatutes in which the 
word occurs, it has been the invariable practice of the Courts to 
enquire into the facts, upon which the refidence is cither a‘ferted or 
denied; and, on thatenquiry, to pronounce the law. ‘ Thus on the 
petition of one M Jntire tor the benefit of the infolvent law, although 
he had been abfent more than two years and a half; yet, as it was 
in proof that he was @ Native, and always intended to return hither, 
this Court lately determined that his refidence became a matter of law, 
and that the antmum revertendi was {fuflicicat to prevent his loofing 
“the advantages of it. 


> 

What then is the proper interpretation of the a& upon this fab- 
jet ?—That the party thall fet forth in his affidavit fuch tacts, as 
will enable the Court to draw the legal interence, with refped& to 
the Defendant’s refidence; which, after all, is a technical term, 
5 Burr. 2724, and the maxim is well eftablithed, that a witnefs 
may fwear to matter of fact, but not to matter of law. This rule, 
indeed, (which applies in all cafes of evidence) fatistaftorily explains 
why a disjunétive is introduced in the fection under confideration ; 
why the provifion inthe former part of the claufe, that the Jutttce 
who grants the writ fhall adminifter the oath, is omitted in the lat- 
ter; and why the words, the Plaintiff, or fome other perfon for him, are 


dropt, when the fection comes to treat of thofe things which are *| 
matter of law ;—for the expreflion as the Deponent believes, at the 
fame time that it precedes the fentence refpecting the Detendant’s .* 


refidence, evidently relates to the value of the eltate, and not the 
mode of proving the incumberances that aicQ it. But furely the . 
legiflature could not mean to make asman ie judge both of fact and we 
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law in his ewncaufe, and that without appeal. Holt aTerts that am 
Act of Pail'ament which thould authorize fo unreafonable a things 
vould be void ; and it is fortunste, on this occafion, that a candid 
review of the law itfelf, does not countenance this abfurdity, which 
lies only in the Pla'ntiff’s cortiniGion. ‘The firlt claufe defines the 
Piricns privileged ; the fecond narrows down the privilege by a vas 
riety of exceptions; thefe excc ptions are either in fa& or law; and 
the «xceptions in law are fuch as muit either be determined by the 
records then.felves, or by the Court epon a ftatement of the facts on 
which they arife. Jf, therefore, it had been intended to leave the 
m iter of refdency extiely to the affidavit of thesparty, the civifion 
of the fection by the word or, would have been poftponed, and this 
fentence muft then have been clailed before thofe things which are 
to be proved prom recurds or cthe:wife. Nor is the word ctherwi/e to 
be comuderca as wicicly diditcguithing the proofs by record, irom 
tole by afidavit; but as mewnicy fuch other evidence as the com. 
moi 'aw requires; tor, furely it would be a. improper, ray, more 
dangeroe, to permit a man to fwear as to the recency ot his adver- 
fury, than as to the exit nce of a mortgog* or judgment, which he 
might ealy a'cetain, by iifp-etng ithe dockets end rccords in 
whieh they are enicred. 

jut, ous ivppofe, that there was reo disivi Give in the ficn, 

enquire, ‘or a moment, Whether the Court, even on that ground, 

have not a right to invefligate the ia€ls conta ned in the affyjnation ? 
By t« ialt fentence of the fecond feétion, ali the affiaavits, takep in 
puilvence of the act, are directed to be fled: now, this cannot be 
intend merely to thew that an affidavit has been made, for that 
weuld: fuficienly appear frem the enuy in the docket; but as 
a other, more benetci:l, purpofe, refults from this pradtice, the 
Court will think themfelves bound to fupport that purpofe, as the 
real objc& of the leg ilature ; end will determine, accciaingly, that 
the filing of the aihdavits is intended to give the Judges an oppostu- 
nity of teeing, on cny iwture controverfy, whether the all gations 
Liing’the cate legally within the exceptions of the aét. —_In the in- 
fianéc ot rejidence, above all others, as few FPiaintiffs comprehend 
the technical import of the word, this provifion feems to be indi- 
fpenfible ; and when the cd fection fays, that if the Court find the 
J ciencant is fuch as by the aét is entended to be exempted trom ar- 
rit, 1 1urnifhes a conclufive argument, that they mult examine the 
evicence produced by the Parties; for, in order to find a particular 
ol G, i is clearly scquifite, in the firft place, to fearch for it, 

‘Thiele ideas on the {ubjcét are, likewile, corroborated by the uni- 
form practice of the Couits; which has been to iilue the Capias at 
cL, ic vn. the prced ot the exception, ’ull the Defendant makes 
Jicchim cf prvikge. The Deiendant in the prefent cafe world be 
tncor po eflaity io cbtain bail; but the principal ground of his 
Oppo ouch 6, tha ot he new tacitly fuffers himicli to be arrefted, his 
pevicg., Ly the words of the a&, will be forever eaxtinguithed. 
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For the Plaintiff, in rep\y. Though the belt Freeholder maybe 1788, 
arre(ted alter notice to enter fpecial bail, yet, as this is a compulfo- ae 


sy proces, it will not deftroy his privilege in another adtion, To 
do that, there mutt be a willing fubmiilion toan arreft, by which the 
Defendant holds out to the world that he is not within the privilege 
of the act. 

Refidence is certainly a conftruétion of law ina great variety of in- 

flances. Nutbrown’s cafe in Fofier 76. fhews that a man may have 
feveral places of refidence, and any of them may be the fubje@t of a 
Burgiary. So, by the Poor dws, aman may live in a ph sce 
place all his lite except one day, and yet not acquire a /egal refidence 5 
ior, hé may be under a certificate, or he may not have ccmplied 
with the conditions of the ftatutes: And in the cafe of Ambafjadors, 
although they actually refide abroad, their children are deemed na» 
sural born fubjeéts of the realm. 5 Burr. 2724. is grounded on the 
words ot the Act of Parliament. But the Act of Ailemblyin difcuf- 
fion, clear'y meant a Jiveral and not a technical and genfiruéivve refidence, 
or it would not have been made the fubject of an effidavit, which is 
to be {worn by perfons not generally poilciied of fecLnical informa- 
tion. ' 
The decifions-under the attachment law, eftablifh a diftin@ion 
between iatabitants and refidents ; as in the cafe of Lazarus Burnei, * 
where the foreign attachments were quafhcd, becaufe he came under 
the former defcripticn. With refpedi to decifions under the in- 
folvent laws, whether the petitioner has iclided in the ftate two 
years, or not, is a matter immediately beiore the’ Court; but in the 
prefent cafe, it is a tact to be {worn to in order to entitle the Plain- 
tif to a curtain advantage. The whole law is conneGed, indecd, 
by the idea of an athdavit; and there are many infiances where an 
incumnberance to dimin:th the value of the Defendapt’s eflaie may 
be proved without producing the mortgage or record, For exampic; 
at any time before the «éts ior recording deeds and mortgages ; or, 
within fix months, fince thole aéts refpeCtively, evidence might be 
given of a mortgage in the hands of a third perfon; or a ‘Scrivener 
might prove that he had witneiled the caccution of a conveyance 
from the Detendant. 

The reafon tor tilirg the affidavit, is, that it may appear to the 
Court what it contains, :cr, {wearing to any thing does not entitle 
the Plaintiff to bail. If, however, it is made in conformity to the 
act, it is conclufive; then, (as Lord Adansfield fomewhere expreiles 
himfelf } he is fworn, and you have no remedy but to profecute him. 
The a& fays, in ali {uch cofes, that is, where the regular affidavit 
is made, a Capias fhall ifiue. ‘This is included in the very claufe 

where judgments are mentioned ; fo that, in flri€inefs, the excep- 
tion founded on judgments, ought, likewife, to be accompanied 
with an affidavit. Nor is this making a man the judge in his own 
caufe; for he only {wears to the words in their literal and cuftomary 
meaning and import. 
The 
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1788. The law declares that if any Freeholder exempted from arre? by vir- 


tue of this act, fhall happen to be taken by a writ of arreft) thé wh 

2 Court fhall abate the writ.. But, if an affidavit has been filed 2pree. wh 

ably to the 2 fection, no man can be a Freeholder exempted by the - of 

act from arreft’; and, confequently, the Capias, in this cafe, thal ma 

be maintained. ‘The a& was evidently the refult of a compromife th: 

between contending parties; one fide obtained a general claufe ex- mi 

. ° empting Freeholders from arreft ; and the other fide, guarded againgt col 

this privilege by a Provifo, which, in faé, puts it in the power of gif 

any perfon to compel a Freeholder to give bail. But if the Cour vi 

can enquire into the faéts in all cafes, this provifion isa mere fnare; ag 

for fhould the weight of affidavits be eventually againit the Plaintiff, he 

he will not only lofe his action, but be condemned in treble cofts, wi 

Upon the fir? argument,;: Saireren, Prefidert, obferved, that 

there was confiderable ambiguity in the A&@t of Alfembly ; and that th 

he was not fatisfied with refpect to the meaning of the expretflion th 

“where the Plaintiff can make appear from records, or otherwife,” in 

as it-was not {pecified to whom the exception fhould be made ap- F 
pear. He faid that in feveral cafes (one of which he remembered 

was on Mr. Levy’s motion) it had been determined that the fecond de 

fection of the act wasdisjoined; and that no afhdavit was neceflary le 

te fupport the exception founded upon a judgmént; which was the Pp’ 

legal telt of its own exiftence, and no other evidence would be te- oO 

ceived to prove it. He added, at the fame time, that the words, 0 

as the Deponent believes, clearly related to the Defendant’s not having u 

a fufficient eftate left to fatisfy the Plaintiff’s demand ; that itis not fi 


neceffary to fet forth the facts in the affidavit under this act, as it 3 
is in England where a pofitive affidavit is required to hold the De- a 
fendant to bail; that if, indeed, the whole of the fecond fection ¢ 
were conncéted, it would amount to a condition precedent, anda 2 
pofitive affidavit would preclude the Court from any engwiry into i 
the facts; but, he continued, that the fection was not only disjoined i 
by the words of the act (in the firft place admitting proois dy affida- { 
vit or affirmation ; and in the fecond place requiring prools from re- 1 
cords or otherwife) but alfo by the-reafon and propriety of the cafe, 
~ which will not permit a Plaintiff, in his own favor, to determine 4 
what conftitutes a legal refidence. | 
Smith, the Prothonotary, being afked as to the Practice, faid, that 
in fome cafes the affidavits were filed before, but, more frequently, 
after the ifluing of the writ. If the fuggeftion was, that the De- 
fendant intended to go abroad, the affidavit had always been filed in the 
firlt inftance; but with refpect to the cafe of refidence, he did not re- 
collect any inftance, before the prefent, where that was done. 


The PresipEnt now delivered the opinion of the Court. 


_ SHIPPEN, Prefident—We have found fome difficulty in obtain- 
ing a iatisfactory idea of the meaning of the fecond fection of this 

act. It would feem, by the former part, that the exception, pers 
whic 
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vir. Sty. 4 
the which the Capias is grounded, ought tobe made appearto the Juftice 1788. 
roe. who grants the writ ; but, in the latter part, when the disjunction. eal 
the - of the claufe occurs, the expreffion is general, if the Plaintiff cap 
(hall make appear from records or otherwife, without faying to whom he 
mhife fhall make his allegation appear. At firft, indeed, I thought this 
eke might alfo relate to the Jultice who grants the writ; but ona further’ 
aint coniideration of the fubjeGt, Iam convinced, that unlefs the-le=- 
tT of giflature intend-d fomething more, it would never have been pro- 
ourt vided by. the third feGtion, that the Court fhall ftay all proceedin 
are; againit the Defendant, t7/l they examine his circumftance ; for, it would 
tiff, have been ufelefs and nugatory, to direét that examination, if they 
S. were, neverthclefs,. bound by the contents of the affidavit. 
that . Befides, upon the principles of common, juftice, it is material, 
that that the Court fhould have the power of making an enquiry into 
Tion the facts; for, though the Plaintiff’s opinion is taken, in the, firft 
fe,” inftance, to afcertain whether there is a fufficient eftate left for the 
ap- ayment of his demand; yet it would be unreafonable to deprive the 
ered Defendant of his privilege, ithe could, afterwards, fhew, that, in- 
‘ond dependent of a trifling mortgage or judgment, an ample fecurity was 
lary lett for his adverfary’s debt. _Nor is the equity of,the cafe lefs ap- 
the plicable upon the queftion of refidence; for, an occafional abfence 
re- of a month, ora week, might with fafety be made the foundation 
rds, of the affidavit required by the act; and, yet, who will fay, that, ; 
ving in law or reafon, this ought to work a disfranchifement of the De- 
not fendant? wit 
1S it _. The law is-explicit, that.ifthe Court find the Defendant is'fuch, 
De- a5 by the a€ is intended ta be exempted, the writ fhall be abated ; and 
tion this, furely, alfo implies fomething beyond a mere enquiry, whether 
ida an affidavit has been previoully filed. If he is fuch ‘as bythe a& 
nto is intended to be exempted,” is a fentence niaterially to be regarded 
ned in the claufe; for, othérwife, it would have, been fufficient to fay, 
ida- that if no affidavit is filed, nor any mortgage‘or judgment is produced, 
‘m- % — the Defendant’ thall be difcharged from the a€tion. | 
ale, It is evident, upon the whole, that the Legiflature did ‘not mean 
‘ine to fubje& a citizen of large eftate to the wos of aCapias, on at- 
count of a fhort abfence from the {tate; and, therefore, we are af 
hat pinion, that they have left a controuling power in the Court to ert- 
tly, quire into the circumftances of the cafe, and to relieve a Defendant 
De- tromian arreft, if we think hie was intended to be exeinpted, althau 
the the words, that he has not been refident; may, be inferted-in the Plain- 
Te- tiff’s affidavit. 
_. The Defendant was, accordingly, allowed to controvert the fac, 
of his not being refideat in the State for two years before the writ 
i iffued. * ; hin 
‘in- 
oe Janes 
on 
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James et al, verfus Youne. 


DGMENT being entered by default at the firft term, MGiff'e 


had obtained a rule to fhew caufe why it fhould not be opeued, 
upon the affidivit ofa third perfon, that the Defendant was bed-rid. 
den, and that there was a juit and confcionable defence . 

Tedd afterwards oppofed the action as grounded upon the affidavit 
of a third perfon. : 

But sy THe Court :—A third perfon fully acquainted with the 
circumitances ought certainly to be admitted to make the affidavit of 
adefence when the party himfelt from extreme ficknefs is incapable 
of making it; but when he is prefent, and fubje& to no difabi'rty, 
it is regularly incumbent upon him todo it. ‘This, however, is a 
cafe under very particular circumf{tances ; and the judgment was en- 
tered at the firftterm. We think, therefore, the judgment ought to 
ftand as a fecurity ; but that the Defendant mult be let into a trial 
upon an illucable plea. 


Coorer verfus Coates. 


N atule to fhew caufe, why auditors fhould not be appointed, 
under the A&t of Aflembly, the Defendaat’s depolition was 
read, wherein he fwore, that no queition of depreciation could arife 
in this caufe. eo - 
By tae Court.—The words are fo very genetal and compres 
henfive, that, if the {pirit and intention of the law, expreffed in the 
reamble and other fedtions, were not to be confidered, they would 
include every cafe arifing between the periods mentioned in the a&. 
But it is inconfiltent with the Conttitution, and with juftice, that 
the trialby Jury fhould be taken away in this manner ; and, there- 
fore, the Courts of Juftice have always determined, that auditors 
fhall be appointed only where there is a difpute about the deprecia- 
tion. 
The rule difcharged. Hallowell, for the Plaintiff —Serzrant, for the 
Defendant. 


Waxvace furv. part. vs. Firzstmmons fp. bail. 


HE cafe was this: Heand Harrifon of Virginia being indebt- 

ed to Wallace and Smith, Wallace, as furviving partner of 

Smith, iflued a foreign attachment againft them, and attached theit 

effeéts in the hands ot Fitzfimmans. Judgment was obtained on this 

attachment at the third term; and, afterwards, Fitzfimmons entered 

@ecial bail. The caufe then proceeded, till judgment weed aoa 
obtaine 
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obtained againft Hze and Harrifon, and upon the return of a Ca. Sa. 
non funt invenerunt, an amicable Scire Facias was entered againtt Fitz- 
mmons, judgment was thereupon obtained, and an execution iffued,; 
ie the whole fum recovered againft the principals in the original 
fuit. It appeared, that during thefe proceedings, the executor (wha 
was alfo the brother) ot Smith, the deceafed partner, applied to Fitz- 
mmons, and forbade his paying more than one halt of the money to 
Wallace; offering an indemnihcation for the payment of the reft to 
him, and alledging that the Partnerfhip was confiderably indebted to 
the eftate of the deceafed. . Fitz/immons accordingly gave notice of 
this application to Wallace, and, alterwards, paid one half of the 
money to the executor; although a letter from him to Wallace was 
produced, in which he had declared, that he would not pay it either 
to hima or to Smith, but that the law fhould take its courfe, and de- 
termine the right between the executor and the partner. 
A rule was obtained, which in the argument, the counfel con- 


~fented to confider, either, as a rule to fhew caufe why on paying to 


the Plaintiff £.715. (being one half of the fum recovered from Hye 
and Harrifsn) the proceedings on the execution fhould not be ftaid: 
or, as arule to fhew caufe, why the execution fhould not be fet 
afide, and the judgment opened, in order to let the Defendant into 
a trial on the plea of payment. 

On this rule, two queftions were brought before the Court: 
rft, In point of fa&t, whether Wallace had acquiefced in the pay- 
ment to the executor? and 2dly, in point of law, whether the pay- 
ment to the executor did not difcharge Fitz/immons from the demand 
of the furviving partner ? 


The Defendant’s counfel endeavoured to fhew, that Wallace’s fi- 


. lence, after he was informed of the executcr’s claim, amounted to 


an acquiefcence in the payment; and, confequently, that Fitzim- 
mons, who wasan innocent ftake-holder, ought not to be made liable 
for the repayment of the money. 4 Burr. 1985. 2 Ld. Raym. 1210. 
Bull. L. N. P. 133- 


But as this argument, in point of fact, did not feem-to be fup 
ported by the teftimony,, they contended, that, in me of law, the 
payment of a debt to the executor, or other reprefentative of a de- 
ceafed Perfon, was a good payment ; and that the Courts of Jultice 
would not unravel it, in an action by a furviving partner to compel 
a fecond payment of the famedebt. In this cafe, they faid, it was 
to be ei) ae the deceafed did not die infolvent, becaufe he had 
left a will; and whatever property he was worth, after payment of 
his debts, the executor, who was alfo his heir at law, was clearly 
entitled to receive. They allowed that the furviving partner was 
the proper perfon to collect the joint credits; but urged, that, when 
‘they were collected, he became merely a truftee for the executor, "or 
next of kin; and hence, they inferred, that if there was really.a 
balance on the company accounts in favor of the deceafed partner, 
a ftrong principle of equity interpofed, that his reper 
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fhould not be compelled to take a circuitous route to obtain it; mere 
particularly, when it muft affe& the intereft of a third perfon. 

But it was anfwered for,the Plaintiff, that this was the firft inftance 
in which it had been fuggefed, that an executor of one partner 
could, in this way, fettle the partnerfhip accounts. The law, which 
makes the furviving partner liable for the joint debts, by a necefla- 

confequence, gives him the exclufive controul over the x 
thi effects, and every action, founded on a joint tranfaCtion, muft 
be brought in his name. The general rule, indeed, with refpe& to 
joint owners, is, that the intereft itfelf fhall furvive ; but, in the cafe 
of partners in trade, it is only the right of action, and not the intereft, to 
which the furvivor is entitled. is right, however, is effential to 
juftice, and for the benefit of commerce; for, the inconveniency 
would be ineonceiveable, if, upon every fuggeftion of a balance 
due to a deceafed partner, it was incumbent on the furvivor to travel 
into all the circumftances of the company. In the aétion between 
M:Cartey, furviving partner of Cummings, again{ft Nixon, it appeared 
that the Defendant had adminiftered on the eftate of the deceafed 

artner, and retained the company effects tor a feperate debt due to 
Sie from Cummings; but the Supreme Court determined that the 
adminiftrator, in that cafe, had no right to retain ; and that he mult 
refort to his action of account render againft M‘Cartey, in order to 
obtain fatisfa€&tion from the joint ftock. 

With refpe& to the prefumed acquiefcence of Wallace, it was ob- 
ferved that the evidence contradiéted the prefumption; and that, 
independent of every other confideration, /Vallace’s continuing to 
profecute the fuit, amounted to a | peg aera There is, therefore, 
no fat upon which the caufe could be fubmitted to a Jury ; whether 
the payment to the executor is good, or not, being a matter ef law. 


SHIPPEN, Prefident.—It may probably be a hardfhip upon the 
Defendant, but he has certainly made himfelt liable to the Plaintiff’s 
demand. A payment to anexecutor, or adminiftrator, can be no 
fatisfa&tion to a furviving partner, who has the fole right of fui 
for, and of receiving the monies, due to the company. ‘The point 
law is, therefere, exceedingly clear. Nor.can we in this manner 
attempt to inveftigate the partnerfhip accounts. 

With refpeé& to the point of fa&t, it does not feem to be at all 
eftablifhed. If, indeed, the acquiefcence of the Plaintiff had been 
proved, we fhould have thought it a proper fubje¢t for a Jury to de- 
termine. But, as the matter ftands, we muft leave the Defendant 
to this confolation, that, even if he has not already taken an indem- 
nification, he may recover the money back from the executor, hav- 
ing paid it in his own wrong. 

The rule difcharged. 
Lewis, for the Plaintiff —Wilfon and Rawle, for the Defendant. 
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. 1788. 


SCHLOSSER verfus LESHER. uu — 


I NGERSOL read an affidavit, flating the want of a material wit- 
nefs, whe had been /ubpena’d, and moved to put off the caufe 
for that reafon, 


Levy prayed that, if the caufe was continued, it might be under # 
rule to try next term, or Non Pros; and mentioned a cafe argued in 
this Court by Lewis, when it was fo ruled, 

Ingerfol objected, that the rule for trial or Nom Pros, was grant- 
ed upon fome Jaches on the part of the Plaintiff ; and that there was 
no idea of that kind inthe prefent cafe. He added, that the prac- 
tice in the Supreme Court was contrary to the rule prayed for. 

By tHe Court.—Let the rule be entered: But this will not 
preclude the Plaintiff frem fhewing reafonable caufe of delay, at the 
acxt term. 


Sxirren’s Leflee verfus Busn. 


JBANKSON moved for the appointment of referees in this 
caufe, in the abfence of the oppofite counfel; theugh, as 


faid, by agreement. , 


But, sy THE Court: It isan invariable rule not to appoint re» 
ferees, but in the prefence of both parties. So many difputes have 
arifen about what was the meaning of the attornies, that we have 
determined not to pay any regard to agreements, which are not re~ 
duced to writing. 


Gitpiw verfus Sempre. 


FJALLOWELL moved for a rule to take the depofitions of go» 
ing witnefles &c. before the return of the writ in this caufe. 


By THe Court.—It has not been determined, upon arzument, 
though often mentioned at the bar, whether wecan grant the rule 
before the return of the writ, or not. But it has been the practice 
to take the depofition, de bene eff@, under a rule, fubje& to the o- 
pinion of the t; and this upon the wemges by? the cafe in She 
ridan. Notice however, fhould be given to the Defendant, as ne 
appearance, by attorney, can be yet entered. 
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Cases ruled and adjudged in the 


RoseERTSON et al. verfus Vocue. 


N this aétion the Plaintiffs declared, as Indorfees, upon a pre- 
mifiory note, againft the Defendant as Indorfor, both the parties 
refiding in the city of Philadelphia. It appeared, on the trial, that’ 
the note was drawn on the 10th April, 1786, and that it was pro- 
tefted for non-payment onthe 12th June, 1786; but onthe sth of 
July and on the 23d of Auguf? following, the Plaintiffs received fe- 
veral partial payments from the drawer, without attempting to give 
notice of the proteft to the indorfor, till after the laft ot thofe pay- 
ments, when the drawer had become greatly embarraffed in his cir- 
cumitances. Nor was there, indeed, any other evidence of notice, 
previoully to the commencement of the aétion, to March term 
1787, thanthat the Plaintiff’s clerk had frequently called at the De- 
fendant’sitore, but was not certain that he had ever feen him, or 
left a note of his bufinefs. 

Ingerfol moved for a non-fuit on two grounds: 1ft, Becaufe the 
receipt oi a part ef the moncy from the drawer, is a difcharge of the 
indorfor for tne whole; and a2dly, Becaufe the Plaintiff’s did not 
give reafonabic netice of the preteft to the Defendant. 

ift. On. the fiz? point he contehded, that theindorfor of a pros 
miffory note, is only a warrantor that he will pay the money, if the 
drawer docs not; and that if the indorfee receives a part, he takes 
upon himicif to give credit to the drawer, and difcharges the indor- 
for.i Wills. 46. Hail v. Piifield. 2 Stra. 745. Kellock. Robinfon. 8. Pe 

ad. Vvith refpect to the fecond-point he’ cited Term Rep.167. Laf- 
ter. 27. Geo. 3-Lindal et al. v. Brown, where it is faid, that when 
a note is difcharged by the drawer,-the holder muft-give reafonable 
netice to the indorfor; that this means fomething more than 
making it known; for it is not enough that he fays the drawer has 
not paid, but he mutt declare that he does not mean to give credit ; 
anc, therefore, when the’ circumftancés are; alcertained, what 
s reafonadle notice is a queftion of Jawand not of fact. As 
to the giving ume, the holder does itat his peril, for it.has never 
becn determined that the jndorior is liable, where the holder has 
given credit to the drawer; fo that the want of -notice is tan- 
tamount topsyment. fd, 712« 

Sergeant ond barton, for the Plaintiffs, arguedy#/?, ‘That the ac~’ 
ceptance of » pat fhall not prejudice the holder of a bill or note- 
duarius 6.-%. Gg. 86, 87 5 and, as vpon the authority of this book, 
the Court had determined a former queftion,* they faid it could not 
be ficken, im the prefent inftance, by Wiis. 46, which was not a 


ee 


‘ ; ‘ P . 
deciiien in the principal cafe, butan cbiter didium, relerting to a pre= 


ceding determinaticn ler an argument a fertiort ; nor by 2 Stra. 745» 
which wasafhert Nifi Prius note. Befides, thefe 1eports give no 
reafon for their decifions, but Adarius affigns a very fatisiaclory ene 
for his dcGirine; to wit, that it is beneficial to the indorfor that the 
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holder fhould receive as much of the moneyas_he can from the draw- 


er, fince thereby fo much is faved to him. There is a material dif- yaad’ 


ference, however , between the principles and ufage in London and 
Amfterdam, and the cuftom of Philadelphia upon this, as well as the 
point of notice ; for long indulgence and the courfe of buffnefs, 
nee not yet brought us to the precife and ftrié practice of thgfe ca- 
itals. - c 
J adly. With refpe& to the fecond objection, thepifaid,that the Plain- 
tiff’s clerk went repeatedly in purfuit of the Defendant; and proof 
of making enquiry after him is fufficient toexcufe giving notice, 
unlefs he fhews that he might have been found.. L. N. P. 273- 
274. But, at all events, they infifted that what was reafonable notice 
was a matter of fact, and not of law; 1 Stra, 508. 2 Stra. 829. 
1175. 1 Black Rep. 1. For, though it is true, that there are many 
facts upon which, if the Jury proceed contrary to the opinion of the 
Court, a rehearing will be granted; yet they muft, atlaft, be de- 
termined by a verdict; In Trover, for inftance, the Converfion can 
only be found by a Jury, it cannot be found by the Court. ‘That. 
reaionable notice is a fact of the fame kind, wasconceded by very e- 
minent council, * in oppofition to the intereft of his client, Doug 
496. 7. The propriety of the rule is abundantly more ftriking here 
than in England ; and as a Jury alone can decide upon the circum- 
ftances of. the country, and the relative fituation of the parties, it 
ought tobe left to them to afcertain the reafonablenefs of the notice, 


Ingerfel, in reply, faid, that the cafe was of great importance to the 
mercantile intereft; and that. the mifchief would be fatally exten- 
five, ifthe adverfe arguments prevailed.. He contended, however, 
that in whatever form the Pleintiffs choofe to proceed, they muft 
jail in their action. For, it they bring their fuit at common-law, 
then it cannot be maintained at all ; fince, at common-law, a chof 
in aétion is not affignable ; nor is an aflignor refponfible unlefs he 
exprefly warrants; and, if they bring it upon the cu/tom of Merchants, 
then,’in order to recover, thev mutt fhew that they have, on their 
part, complied with the cuftom, which required that reafonable no- 
tice of the non-payment, fhould have been given to the Defendant. 
But, as the common-law is ‘not applicable, and the A& of Affembiy 
does not meddle with the cafe of /ndorfors and Indorfees, the declara- 
tion muft undoubtedly be founded upon the ftatute ot Anne and the 
cuftom of merchants; and if the Plaintiffs are allowed to take advan- 
tage of thefe to maintain his action (waving the queftion whether the 
ftatute extends to this.country) the Defendant cannet be precluded 
from taking advantage of them, likewife, to fupport his defences 
Upon this ground the ufage muft be univerfal: For, the ftatute of 
Anne places promiffory notes on the fame footing with-inland bills of 
exchange, and inland bilis of exchange, in the preceding reign of 
W. had been placed on the fame footing, with foreign bills—-fo 
that any diltinction, between the cities of Am/ferdamand Londen, ‘say 
tae 


© Dunning. 
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the city of Philadelphia, cannot be maintained; the ufage is every 
where the fame ; and the conftruGtion of the ftatute will not be differ. 
ent, merely froma difference in the place. 

It is fettled, by the common law, as well as under the ftatute, that 
he who gives a new credit is bound ; this is not contradited by the 
doétrine laid down in Marius ; and the cafe in Lord Raym, is corro~ 
borativé. In Marius the money is prefumed to be received at the 
time the note becomes due, the prote{t is made at the fame inftant, 
and notice of the difhonoring is given as foon as poflible—fo that 


there, undoubtedly, the indorfor is benefitted by the indorfee’s tak. 


ing a part of the money, and runs no rifque for the want of inferma- 
tion refpecting the fate of the bill, or note ; but in the prefent cafe, 
the money was received, at leaft, three months before any attempt 
to give notice, «and in the meantime the drawer became infolvent. 
The Court argue’in Wilfon as from a fixed principle, that the indor- 
fees receipt of a part from the drawer is a difcharge of the indorfor 
for the whole; and Strange, thougha mii prius report, is in point in 
all its circumftances. 

He contended, that the cafe cited in Bull. L. N. P. was in favor 
of the Defendant on the fecond point ; for he had fhewn that he 
might eafily have been found; and where the parties refide in the 
fame town, not a moment fhould elapfe between the proteft and the 
notice. 7. Rep. 107. The § Court, in Steinmetz verfus Currie® 


faid, that in all univerfal queftions of a mercantile nature, the Term, 


Reports were to be received as authority ; this was refolved, in oppo- 
fition to cafes for 100 years back, fhewing a different praGtice with 
refpe& to notice ; and in Donaldfon v. Cooper,t the Judges refufed 
to hear the evidence of merchants as to ufage, becaufe ¢) point 
had already been determined. As, therefore, it has been fettled, that 
seafonable notice is a queftion of law, and not of fa&t, the Plaintiff 
¢annot now bring it into doubt and controverfy. 

SHpPeNn, Prefident, delivered the opinion of the Court to the fol- 
lowing effe&. 

This is a motion for a nonfuit upon two grounds; ff that the 
Plaintiff by an acceptance ef part of the money from the drawer of 
the note in queftion, has difcharged theindorfor; and, fecondly, that 
he is alfo difcharged, becaufe due notice ef the non-payment of the 
note was not given to him.—It is to be obferved, that with regard to 
difcharging the parties tobills ofexchange, the law makes a material 
difference ; for, fome of them can only be difcharged by an exprefs, 
but others may be difcharged byan implied exoneration. Thus, the 
acceptor of the bill cannot be difcharged by any conftruction in law ; 
and though the holder proceeds againft the indorfor, and receives 
part of the money from him, this will not prevent his afterwards re- 
forting to the acceptor for payment of the balance. Dougl. 235. 
In the inftance of a promiffory note the drawer ftands in the place of 
an acceptor, 2 Wiis. 263. But anindorforisonly a ane ap 
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the acceptor of the bill, or the drawer of the note, fhall pay the mo- 


ney; and, therefore, if the holder is guilty of any neglectin endeav- 
ouring to recover it, that will certainly be an implied difcharge of 
theindorfor. If, forinftance, the holder takes upon himfelt to give 
further time for payment, or, receives apart of the money, and gives 


_ time for the reft, the nature ot the tranfaétion is effeatially changed, 


and the indorfor is no longer refponfible. “The fame principle ap- 
plies to the fecond point ; for, if the holder of a note, without giving 
notice to the indorfor of its being difhonored, retains it fo long in 


‘his hands, after the day of ene as to create a prefumption that 


he means to take upon himielf to give a new credit to the drawer, 
the want of notice inthis cafe, will likewife operate as‘a difcharge. 

This, however, cannot be determined in the fame manner here, 
thatit is in England. In that country, regular pofts are eftablifhed, 
the correfpondence between the great commercial towns pun@ually 
maintained ; and the communication, throughout the kingdom, 1 
commodious, certain, and uninterrupted. = Thefe circumftances, 
therefore, render it eafy to make a general rule;—of which the cafe 
cited fer the Defendant frem Term Reports, exprefsly fpeaks. But 
in Pennfylvania there are fome roads which the pofts never travels, 
and feme feafons in which the communication, between the different 

of the State, is exceedingly difficult and precarious: How 
then can a general rule be made, {o as to afcertain every where, and 
at all times, the reafonable time of the notice? The attempt, if 
not totally impracticable, would, in its confequences, be dangerous 
and inconvenient. 

Bus, with regard to the particular cafe before us, there can be na 
doubt, that the right of Indorfees to call upon the Indorfors, muft 
be founded upon the Cuffom of Merchants: for, the indorfement, 
confidered at common Jaw, ainounts only to an affignment of all the 

roperty in the bill, or note, without making the affignor refpon- 
fible in the event of anon-payment. How far, however, promif- 
fory notes are in this State upon the fame footing with bills of ex- 
change, is a queftion fub judice in the Supreme Court; and, therefore, 
it would be going out of our duty to give a decifion upon it at this 
time.* Yet, it muft be obferved, that the ftatute of Anne has, in 
feme ee been extended to this country. For, the uniform 
practice has been to bring actiohs upon promiffory notes, as fuch; 
and not actions of /ndebitatus affumpp 
according to the oa of Hort, Chief Fuftice, before the paflin 
of that ftatute. e Legiflature, likewife, when regulating the ol 
fignment of bends and notes, though they did norexprefsly put them 
on the fame footing-with bills of exchange, muft, from the terms 
of the-att, have taken it fer granted,that an aGtion might be brought 
upon a promiffory note, confidesed as an inftrument. "Till, there- 
fore, a contrary decifton is pronounced, we muft proceed as in the 
cafe of a bill of exchange, under the ftatute of Anne; and there it 
appears, that a very trifling negligence, onthe past of the holder, 
will 
A in the cafe of D4sColleugh ve. Hewhon. 
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#788. will operate as adifcharge of the indorfor. This rule, we admit, is 
—— juft and proper, when the courfe of trade is regular, and the com. 
; munication by poft is uniform and free. . For, as it is ufual amon 
merchants to lend their names to one another, all faith and credit 
would be at an end, if the holder of a note, inftead of attempting 
to procure the payment from the perfon who ought really to pay it, 
might, tacitly, keep it in his pofleflion, ’till the infolvency of the 
drawer, had deprived the indorfor of his only remedy. If, therefore, 
he retains it two or three months, or any other unreafonable period, 
he ought certainly to bear the lofs; and, accordingly, the law 
deems this the giving of a new credit to the drawer,’ and difcharges 
the indorfor. 

Upon the whole, the facts in the prefent cafe, are ftrong in favor 
of the Defendant; but ftill we fhould be forry to take it from the 
determination of the Jurys upon a queftion refpedting the reafonable- 
nefs of the notice: For, as it has been already faid, it is impoflible 
to eltablifh a general rule, alike applicable to all the parts of the 
State; and until fuch a rule can be eftablifhed, every cafe, upon its 
own circumftances, muft be left to the Jury, as a queftion of faa, 
and not of law. 


The Jury afterwards gave a verdict for the Defendant. 
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HoLincswortu verfus OGLE et. al. 


wy & IIS was an action of debt brought upon 2 bond, dated the. ¢th 
Fune, 1779; the penalty of the bond being in “ £ 200 hard 


‘Money computing half Joes at £3,;” andthe condition, for the 


payment of “the full and juft fum of £ 100 hard Money, or Specie, 
computing half Joes at £ 3; on the expiration of five Years, from 
the date, with lawful intereft &c.”" The Defendants pleaded Payment, 
to which the Plaintiff replied, Non Solverunt, and iffue was there-- 
upon joined. 

It appeared at the trial, that the bond was given in confideration 
of a fum of £ 500 Continental Currency, lent by the Plaintiff to the 
Defendants in Funé, 1779, when the {cale of depreciation eftimates’ 
that money at twenty for one. 

Ingerfol and Sergeant, for the Defendants, contended, that the 
Plaintitf’s demand was of an ufurious nature, and fo unreafonable, 
that it ought not in equity and good confcience to be allowed. = 
Theyiidmitted, thatthe Jury could not fettafide the contra@ of 
pagties; but infifted, that they might, and in this cafe oug 
give only damages, according to what was juft and reafonable ; 
that they were not bound to fiad the fum expretfed in the bond. ‘ 
Vern. 42. 121. “t Atk. 351.2 Kaims Princ. Eq, 70. 2 Eq. 
Abr. 186. pl. g. 2 Vern. 14. 10 Mod. 503. - 

Lewis, for the Plaintiff—This is an action Hs debtupon a bond, and’ 
therefore the cafeot damages is not applicable, unlefs the Jury fhall 
think proper to give any thing beyond the penalty. ‘There is no- 
thing ufurious or ae ae in the contract ; for, at the expira- 

ich the bond was made payable, if the 

continental money had appreciated, the Plaintiff would have beema 

confiderable lofer.»Befides, an A& of Aflembly declared, that: a 
Kk continental 
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erally erroneous, than that it fhould be precarious and fluctua 
“WE cording to the.different talents and difpofitions of the Judges, whe 


continental dollar fhould be equal to gold and filver ; andthe me. ° 


ney, being a legal tender when lent, the Defendant may have paid a 
{pecie debt with it. Nor can a queftion of ufuty be confidered in 
this action ; for, the Act. of Aflembly does not make the contra& 
void on that account, as*the Englifh {tatute does, but only infli&s a 
forfeiture, equivalent to «the money or other article lent, which 
mutt be recovered in another fuit. In the cafe of Lee vs. Biddis, ant. 
175, this Court refufed to letin evidenceto fhew what was meant’b 
current lawful Money, exprefled in the contract, becaufe it would 
tend to contradict, not only the contract, but Jikewife the A& of 
Atlembly eftablifhing the fcale. Here the contraét is exprefly for 
the payment of /ard Money, and as the law only fixes a fcale for the 
payment of contracts in continental Money, where no Tender has been 
made, the Jury cannot fet afide the folemn act of the parties, but 
ought to find a verdict generally forthe Piainuff. 2 State Laws 7. 
44%8- 494. 1dJState- Laws 120. ; ' 

M’Kean, Chief Fuftice.n The Plaintiff ftates that the Defen- 
dants owe him f 100, and in order to prove his allegation, he pro- 
duces ‘their bond, dated on the 5th of Zanuary, 1779, payable five 
yeurs alterwards, that is, on the 5th of June, 1784. In anfwer to 
this.demand, the Defendants have leaded Payment (which in fuch 
cafes, is made the general iflue by Maw of this State) 4nd they have 
fhewn in fupport of their plea, that the bond in queftion was given 
in confideration of £ 500 of continental paper, lent by the Plaintiff 
to the Defendants, at their inftance, when it was worth no more 
than at the rate of twenty continental dollars for one in {pecie, 


Upon thefe circumitances it is to be determined, how much, if any 


thing, the Plaintiff ought to recover in the prefent action, 

In cafes for which the pofitive law has clearly and exprefly pro- 
vided, it isthe duty of Courts and Juries to be governed in their deci- 
fions, by the rule that is there prefcribed ; for Courts of Chancery, 
and the general principles of equity, can never be allowed to contra- 
dict or defeat the exprefs provifions of a ftatute: And even where 
there is no Act of Aflembly to dire€t us, the common law, recogniz- 
ed andafcertained by the adjudications of the Courts’upon the fame 
fubject, often furnifhes a guide to which we are bound to yield at- 
tention and obedience ; for, the maxim is certainly juft, &:. it is 
bettcr the law fhould be determinate and fixed, although it werggr- 


ng, 


ace appointed to.adminifter it. But, in the prefent cafe, the pofi- 
tive law is filent; and, though many authorities in the books Sowe 
been refered t6, notone has been difcovered, which is f{triétly ana- 
ogous to the queftion under our immediate confideration. here 
is, indeed, an AG of Affetnbly, paffed on the arft of Zune, 1784, 
2 State Laws 494. thegth feCtion of @hich feems to relate, in fome 
degree, to the prefent controverfy, w it enacts, that “ all debts 
““ &c. granted and contracted for by anYedeed, will &c. fince the 
“ i{tday of Fanuary, 1777, which were ed to be paid and 
“, « difcharged 
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« difcharged in any fofeign money, or in gold or filver money ofa- 1588. 





me- “ py denomination, or in bullion, orin any commodity, and which a 
aid a “ have not fince been paid and fatisfied or difcharged, fhall be 
ed in « deemed,conftruedand taken to be yet due and owing from debtors 
tract “ to creditors, in fuch money or other commodity, as in the faid 
ts a contracts were exprefled, and the fame may be fued for and re- 
‘hich “ covered in any Court &c. info much gold or filver money as thall 
» ant, “ be equal in value to the debt or duty, according to the contraét.”* 
nt by But the meaning of this fection (and in the interpretation of laws, ‘ 
ould recourfe muft always bz had to the meaning of the Legiflaturc) is on- 
& of ly this; that, where a contract had been made for payment in [{pecie, 
| for in foreign gold, in bullion, or in any f{pecific commodity, the cre- 
r the ditor is entitled to recover according to the ftipulations of that con- 
5 been tract. ‘This therefore, does not reach the prefent point; for, al- 
» but though the bend is payable in hard moncy, the difpute arifes upon the 
WS 76 atual depreciation, which rendered £, 5005 continental money of 
conliderably lefs real value, at the time of entering into the Contraé?, 
cfen- notwithitanding the laws of the State had declared it to be equivalent 
pro- to fpecie, of any denomination then circulating. If, indeed, this 
> five had beena bond for the payment of continental money, there is no 
cr to doubt'that, by the A& of Affembly juft cited, only fo much fpecie, 
tuch asthe £ 500: was really worth, @ould be fecovered by the Plaintiff ; 
have but it is a bond for the payment ot hard Money, in confideration of 
p ven, a loan of continental Money, and hence the difficulty occurs. 
until It is unneceflary to review all the authorities that have been read, 
more trom the different reports of decrees in chancery; which have, in 
Cie, general, proceeded upon the ground cither of fraud, of furprize, of 
Dany the fuggeltion of a falfehood, of the fuppreflion of a truth, or of the 
unreafonable and unconfcionable nature of the contract itfelf. The 
pre- laft of thefe being the only cafe that can be applicable to the fubject 
deci- before us, Our enquiry is reduced to one point, to»wit, whether the 
Cerys contract now litigatedis fo unreafonable in its nature, at to have be- 
ntra- come iniquitous, and, therefore, ought not to be countenanced in a ‘ 
here Court of Juftice? The arguments appear to be ftrong on both fides, 
siz- particularly in the two cales, which have been oppofed to each o- 
lame ther, by the contending council. On theone hand, where a man 
d at- has boggowed, £ 1000 in continental money which, before the day 
At Is ot fein had unexpectedly rifen feventy-fold in value, it would 
oa certainly fe hard to compel him to return £ 70,000, for the ufe of 
<INgs * the £ 1000 which he received: And,on the other hand; it is equally 
whe true, that where f 500 continental money has been loaned in confi- 
‘pe deration of a bond for £ 100 fpecie, the lender can never claim any 
ave more than the laft mentioned fum, though a change in the public 
ana- credit and circumftances, fhould have made the §00 continental 
here money equal to {pecie, and by that means he has futtained a lofs of 
7 | the difference between the two fums. 
ome It is likewife to be confidéfed that when the contract was entered 
“a into between the Plaintiffiand Defendants, the paper medium of the 
» the 


United States was in a very fluQuating condition ; and, though 
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the event has fhewn the fallacy of the opinion, there were not want- 
ing many good and intelligént men, who ftrongly maintained, that 
the continental money would eventually be redeémed, -according to 
its nominal value. his far, however, is clear, that the law, at 
that time, did not ackwowledge the current depreciation, fo that the 
Defendant might legally have fatisfied any {pecie debt, with» the mo- 
ney which the Plaintiff had advanced. Nor wasit then cuftomary to 
lend merely for the intereft; but a practice had prevailed of making 
Joans upon bonds payable in dollars, or for bills of exchange payable 
in France, and, although very ufurious and exhorbitant profits were 
thus accumulated, yet itis faid (and I believe it tobe true) that there 
was no law that.could prevent, or fupprefs the mifchiet. Indeed, 
after much confideration, thjs Court entertains the opinion, that 
there would not be any thing illegal in taking a bond for £ 200 of the 
lait {tate emiflion of bills of credit, when only £ 100 had been lent; 
for that paper-money is only made a tender and payment of debts due 
tothe Commonwealth, and, in every other refpect, mutt be confider- 
ed merely as an article ofmerchandize. But the cafe before us, is of 
another nawre ; it is that of a bond payable in hard Money, given in 
confideration of a fum lent in continental Money, which the law then 
declared to be, m all cafes; a good and fuflicient tender and pay- 
ment. ' 

Since, therefore, we have no rule to guide us, but the exercife of 
a legal difcretion, -it may be proper to refle@t, that it will be as in- 
contitient with equity to give too little, as to give too much. If 
the Plaintift’s demand would amount to feventy ora hundred fold the 
value of the money he advanced, it would, perhaps, be wrong toallow 
it; but,whethera lefs, and what,fum would be an unreafonable profit, 
mutt depend upon a confideration of the advantage which the Defen- 
dant might have derived from the loan, the Jofs which the Plaintiff 
might have fuftained, the length of tht credit given upon the bond, 
and the poflible infolvency of the obligors. ‘“Dhefe circumftances 
‘ certainly entitle the Plaintiff to fotnething more than the common 
interelt of money ;—what advance a Court of Chancery would de- 
cree, we cannot afcertain with precifion ; but, it feems, that more 
than double the fum, has been generally determined to be unreafona- 
ble and unconfcionable. 

The Court, upon the whole, are unanimoufly of opinion, that 
in an action of debt, brought upon a bond, and where the 1flueis 
joined upom a plea of payment, the Jury may, and ought to pre- 
fume every thingo have bees: paid, which ex equo et bono, in equity 
and good confcience, ought not to be paid. Such is the current of the 
determinations in the Court, of Chancery of England ; and the fagne 
principle is recognized in the cafe of Mojes and Ms Farka 
2 burr. toos. tor, though the Courtsof Juftice cannot alter or de- ; 
firoy the contra@ ofthe parties, they may interpofe torender it com 
formable to reafon, juftice, and con{ciénce. 

Rusu, and Bryan, Juftices, concurred, , 

The Jury found,a verdict for the Plaintiff in the fum of { 76. 10. 
with fix-pence cofts. CHAPMAN 
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TTHIS was an aétion brought upon a bill of exchange drawn by 

the Defendant in favor of the Plaintiff, and by him indorfed 

in blank ; and-a count for money had and reecived &c. was added 

inthe declaration, The bill‘being returned protefted, a quefion 

arofe,whether the Plaintiff was entitled to recover fwenty per ceniym 
damages ? 

The Defendant contended that the damages ought not te be al- 
lowed, becaufe the bill was neither paid, nor accepted, in fatis- 
faction of the debt for which it was drawn; and to prove this a re- 
ceipt was produced from the Plaintiff in the following words: 
« Received rit of Sept. 1784 of Mr. Fn. Steinmetz a fet of Bills dated 
“te «“ the goth Augnit lait on Fobn Bulkley and Co. of Lifbon for £-478- 
bye “17.7. Sterling, which when paid will be in full tor the balance of 
fider- «account due to the Eftate of the late Wm. Neate of Londen deceafed. 

By tHe Court.—lIt is clear that the bill was aeither paid nor 
received in fatisfaction of the precedent debt, but upon the condition 
ries of its being honored: it has not been hepored; confequently, the 
ae parties are in the fame fituation, as if it had never been drawn; and 

pay- the Plaintiff (who was, in ta@, agent for the drqwer, and to receive _ 
“fe ¢ the money as his fervant) camnet be entitled to recover damages, 
wick, See 1 Shower 163. Deheri and al. v. Harrict. "The fate point was 
we. See 1 Shower 163. Dehers and al. v. Harrict. e fame point wa 
. If determined in Watts vs. Willing, tried the laft term 

: Upon this opinion, Judgment was entered, by agreement of the 
parties, for the principal of the original debt, and intereft from thes 
tume that the accounts between them were liquidated. Y 

Wilcocks for the Plaintiff, Ingerfol for the Defendant, 


_ is of 
en in 


d the 
allow : 
profit, 
lefen - 
aintiff 
banil; Puevrs, et. al, verfus. HoLker. et.al, . 
‘ances A FOREIGN attachment iffued in Hampj/bire county, ‘in the 
nmon State of Maffachufetts, again{t the Defendants, to which the 
ld de- Sheriff made return, that “ he had attached one Blanket, fhewn to ~ 
more him as the reputed property of the Defendants ;” and no appearance 
fona- being entered, Judgment was given for the Plaintiff at the fecond 

Term. An action of debt was afterwards brought here, upon this 
, that judgment, and a que(t-on ftated for the opinion of the Court,—to 
flue is wit, “whether the Judgment was conclufive evidence of the debt?” 
) pre- Inger foll, for the Plaintiff.—An action of debt lies upon foreign 
quity Judgments ;. though, it is true, they are only prima facie evidence 
of the of the debt, and«may be enquired into. Doug. 1. But the Judg- 
agp ment, upon which the prefent action is brought, cannot becontidered 
arlan ; as a foreign Judgment, for, it is the record of a Court of one of the 
or de- , States of the Union, and, as fuch, it is entitled to full faith andcre- 
cone ‘dit in each of them. Art. of Confed. art. 4. 

Bowie, for the Defendant.—Judgments given in one State, are 

not made obligatory upon the Courts of another, by the Articles of 
6. 10. Confederation; which only provide, that, in matters of evidence, 
AN mutual 
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mutual faith and credit fhall be given to the records, acts, and ju- 
dicial proceedings of the States. But even if they were not, in this 
refpect, generally confidered as foreign Judgments, the inconve- 
niency and injuttice of receiving them as conclufive evidence, when 
ebtained by the procefs of a Foreign attachment, mutt neceffarily 
create an exception. The prefent Judgment was obtained in a 
Foreign attachment, which is ftrictly a ogee Ae rem. No de- 
fence was made, nor was any notice given to the Defendant, or to 
any perfon in his behalf ; but the mere attachment of a blanket, _re- 
puted to be his property, is the fole foundation upen which the ju- 
rifdiétion of the Court in Maffachufetts has been exercifed. If, there- 
fore, the conftruétion raifed by the Plaintiff, were to be received by 
the Court, the moft iniquitous and oppreffive confequences would 
enfuc. A Judgment might be entered in Georgia, or New-Hamp/hire 
againft a citizen of this State, upon a fidtitious and fraudulent claim, 
and it would be impoffible that he fhould obtain any redrefs, fince 
his firft knowledge of the fuit, would be the produétion of that re- 
cord, into the juitice of which, it is contended, the Court cannot 
examine, but muft admit the Judgment it recites, as conclufive evi- 
dence of the Plaintiff’s demand. he Court will not conftrue the 
Articles of Confederation, fo as to introduce and tolerate an evil ot 
fuch enormity, and of which the prefent cafe would be a ftriking 
example. ™” 

Ingerfoll, in reply.—The ee before the Court is naturally di- 
vided into two points: ft, Whethera Judgment in a Sifter State, 
is of no other force in Pennfylvania, than a Judgment in the Courts 
of Exgland or Ireland? and 2dly, Whether there is any difference 
between a Judgment in a Foreign attachment, and one obtained in 
any other fpecies of action? 

ift. Upon the firf? point, it isto be obferved, that although the rule 
is eftablifhed in Europe, that an ation may be brought on a foreign 
Judgment, which is there received as prima facie evidence of the 
dept, there is ftill this difference between foreign and domefic records, 
that the former may be examined into, but the latter cannot be con- 
troverted or denied. Of this diftinétion the authors of the Articles 
of Confederation muft have been perfectly apprized; and, there- 
fore, it is reafonable to prefume, that by introducing an exprefs pro- 
vifion upon the fubje€t, they intended to place the States upon 4 dit- 
ferent footing with refpe& to each other, than with refpe& to foreign 
nations: for, if théy did not mean te make any alteration in the 
fyftem already eftablifhed, between independent and unconnected 
countries, they would either have been totally filent, or they would 
have qualified the terms of the article, fo as to have met their ob- 
je&t tully and unequivocally. But, haviag premifed, that “ the free 
‘ inhabitants of each State fhall be entitled to all privileges and im- 
“ munities of tree citizens in the feveral States” (fo that, in fac, a 
citizen of New-Hampfhire the moment he enters South-Carolina, de- 
rives from this fentence, a title to the privileges of eitizen{hip in that 
Commonwealth alfo) the article concludes, that “ full faith and credit 

“ fhall 
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« fhall be given in each of thefe States to the Records, aéts)and 1788. 
« judicial proceedings of the Courts and Magiftrates ot every other 
“State.” See Art. 4. This then is a Union of which no precedent + 
isto be found in any other part of the globe (for the Swi/s Cantons 
do not furnith a trict analogy) and its defign muft certainly have 
been to form a ftronger cement, than that by which the States them- 
felves were hitherto connected, or by which they are, at this day, 
connected with other nations. If, indeed, it was intended by this 
article, that a judgment in a Sifler State fhould have no greater 
force, or validity, than a judgment in France, or England, would it 
not have been abfurd to fay that “ fu/) faith and credit fhall be 
given,” when nothing more was required, than that the record fhould 
be confidered as prima facie evidence of a fa&t, which was ftill liable to 
exception and denial ? On the other hand, ifit is admitted that by this 
article, the authors of the fyftem intended to make aJudgment in New- 
Ferfey as binding in Pamfipalie, as ifit had been obtained in any 
Ciunty of this State, ne other form of words, or mode of expreflion, 
could have been feleéted more clearly to convey that intention. The 
very term Record muft be conclufive; for what is a record in one 
State, by this article, becomes fuch in every State, and it is the na- 
ture of a record to preclude every idea of {crutiny and contradiction. 


ad. With refpe& to the fecond point; there can be no difference 
between a Judgment in a Foreign attachment, and one obtained in 
any other {pecies ef action, fince the Defendant, by entering fpe- 
cial bail at any time before payment of the money, may diffolve the 
attachment, and conteft the Plaintiff’s demand in that Court, in 
which it was originally made. Nor is it a greater hardfhip to com- 

1 him to do fo, than it is to require the Plaintiff to bring all his 
witneffes hither from a diftant State. Befides, in cafes of attach- 
ment, Judgment is never given before the fecond term, and the Gar- 
nifbee has it always in his power to fend notice to the Defendant. 


The Court exprefling a defire to hear the laws of Maffachufetts, 

upon the fubje& of Attachments, Ingerfoll, read the following fections.... 
from a law of that State paffed anno 32. G. 2. Sef. 2. ‘It thaliy - 
“and may be lawful for any perfons entitled to any action & i 
“ againft any perfon abfconding or abfent out of this Province to caute <'- 
“ the goods and eftate of fuch ab{fconding or abfent perfon to be at- 

*« tached in whofe hands foever the fame are or may be found: and 

“the attaching any part thereof fhall fecure and make the whole 

* that is in fuch perfons hands liable in the law to refpond the Judg- 

“« ment to be recovered upon fuch procefs, it fo much there be, and 

“no farther, and fhall be fubjected to be taken in execution for fa- 

** tisfaction thereof, or fo far asthe value thereof will extend, and 

** the perfon in whofe hands they are fhall expofe them accordingly.” 

Seé?. 3. prefcribes the notice (i. ¢. a fummons and copy of the declara- 

tion) to be given to the agent &c. of the debtor, in cafe no goods ap- 

pear, which being duly ferved and returned, is made fufficient to 

bring forward a trial, without further f{ummons, “unlefs the princi- 
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pal be an inhabitant, or hath for fometime had his refidence withia 
this pfovince ;” in which cafe, a like fummons and copy of the de- 
claration fhall be left at his lalt place of abode 14 days before the 
Court. . The principal fhall be received to defend the fuit, “ andan 
imparlance fhall be granted at two terms fucceflively, and at the 3d 
term, without good caufe the action fhall be tried ;”’ and, it Judgment 
be rendered for the Piaintiff, all the goods, effects, or credits of fuch 
abfent or abfconding perfon in the hands of fuch attorney &¢, 
at the time of being ferved with the fummons to the value ef fuch 
Judgment (if fo much there be) fhall be liable and fubjected to the 
execution granted upon fuch Judgment for or towards fatisfying the 
fame &c. ‘* Seé#. 4. provides, that, if the attorney &c. fummoned thall 
come in the fir/t term and {wear that he has no effects,the Plaintiff thal 
be nonfuited with colts.” Sec. 8. “ Any abfconding or abfent 
“ perfon againft whom Judgment thall be recovered as aforefaid, 
« thall be entitled to a review of the fame at any time within 
“‘ three years after fuch recovery.” 


x 


M‘Kean, Chief Juftice.—This is a proceeding im rem, and ought 
not certainly to be extended further than the property attached. If 
that is fufficient to fatisty the Plaintiff, he has done well to fecure 
himfelf; but in the prefent action the Judgment obtained in Ma/- 
fachufetts cannot be confidered as conclufive evidence of the debt, 
and, therefore, the Defendant ought {till to be at liberty to contro- 


vert and deny it. ‘The articles otf Confederation muft not be con- 
{trued to work fuclt evident mifchiet and injuftice, as are contained 
in the doctrine, urged tor the Plaintiff. 

Rusu, Juftice.—If this Judgment were as conclufive as the Plain- 
tiff contends, might he not iflue an execution at once? ButT am 
likewife of opinion, that it is exaqinable in the’ prefent a€tion. 

3RYAN, Ju/tice.—By the very words of the Ma/fJachufetts a&, it is 
declared, that the judgment and execution in a Foreign attachment, 
fhall only go againit the goods attached. 

ATLEE, Fu/tice.—Concurred. 

By tHE Court :—The Judgment obtained in the Court of the 
State of Maffachufetts, in a Foreign attachment, between the fame 
ae isnot conclufive evidence, in this caufe, of the debt claimed 

y the Plaintiff. * : 
F’ Watton 

* The accuracy of this decifion will appear from the Fournals of Congref, of the 
12 of January 1777, when that honerable body was confidering certain articles whith 
were propofed to be added to t ederation. To the claufe, that ‘* full faith and 
** credit thall be given in thefe States to the records, acts, and judicial pro- 
** ceedings of the Court’ agiftrates of every other State,” it was moved to 
**add, “and an action of debt may be commenced in a Court of law of any State 
** for the recovery of a debt due on 4 judgment of any Court in any other State; 
** provided the judgment creditor fhail give bond with fuflicient fureties before the 
**faid Court, in which the aétion fhall be brought, to anfwer in damages to the 
‘adverfe party, in cafe the original judgment fhall be afterwards revifed and fet 
‘*afide; aud provided the parry againft whom fuch judgment may have been ob- 
“tained-had notice in fad of the fervice of the original writ upon which fach judg- 

‘ment fhall be founded.”” But this motion was rejected. 
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Suereme Court of Ponnjfyivania. 


Warton verfus Wii113. 


HERE an heir at law took an inteftate’s lands at a valua- 

tion, it had been the pra€tice of the Orphans Courts through~- 

out the State, only to requiré him to give Bonds tothofe who were 

entitled, under the A& of Affembly, toa diftributive fhare of the 
eftate. 

The Carer Justice faid, in the courfe of the argument in this 
caufe, that the practice above mentioned, was illegal and improper; 
for, the Orphans Courts ought, inftead ot Bonds, which are a mere 
perfonal fecutity, to take Recognizances, by which the lands them- 
felves would be bound for the payment of the diftributive thares. 
He added, that the Court would not enter into a retrofpe& upon this 


fubje&; but that, forthe future, they wouldexpe@ a conformity to 
the opinion now given. * 


Henry Exor. verfus Risx et al. 


6 by ~ was an action brought for goods fold and delivere:l in the 
city of Philadelphia, the Plaintitf having charged intereft upon 
his account, after allowing fix months credit. on the trial it 
was admitted, that the nett amount of the goods had been paid; and 
the counfel on both fides agreed, that, whether the intereft ought to 
be allowed ? was the only queftion in the caufe. 

Ingerjoll tor the Plaintiff. A Jury may give intereft, by way of 
damages, in an ation for goods fold and delivered, when it is the 
agreement of the parties, when_the Plaintiff has been vexatioufly 
kept out of his moncy, or when itis the cuftom of the trade. Doug. 
361. He then offered to prove by witneffes, that it was the cuftom 
of the trade in Philadelphia, to allow intereft in cafes fimilar to the 

refent. 
, But by M’Kean, Chief Fuftice: The point has been repeatedly 
determined otherwife in this Court, as well asin the Courts of Ev»g- 
land; and, therefore, witnefles cannot be admitted to contradi& the 
eftablithed principles of the law. The cafe in Dzuglas is confined 
merely to the wath trade. The ufage has been otherwife in 
Pennfylvania, between inhabitants. 

Bradford for the Defendants. Intereft thall not be allowed upon 
an epen account, for goods fold and delivered. 3 Wils. 206. Fa- 
cob’s Claim, vs. the Eftate of Adams ot al. ant. 52. 

By tHe Court.—The queftion is thortly this: The Plaintiff’s 
teftator having fold a confiderable quantity of goods, wares, and mer- 
chandize, to the Defendants, for which the Defendants have paid the 
nett amount, fhall intereft be allowed upon the account for thefe 
goods, wares, and merchandize, without any notice to the Defen- 


L 1 dants, 
*Fer the decifion ip the principal cafe, fee gof. 








1788. 
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dants, that intereft would be charged, or any agreement, upon their 
part, to pay it? Ef this point had not been already fettled, it would 
neverthel:.{s be highly inconvenientto thé public welfare (which it is 
our éuty to confider) that the Plaintiff’s demand fhould be admit. 
ted ; for, as the thopkeeper is obliged to retail his merchandize up. 
on a credit, which fgmetimes terminates in a total lofs, and ‘is often 
unreafonably protracted by the perfon whom he trufts, his ruin 
would inevitably enfue, if, befides thefe difadvantages, the mer- 
chant, after a ihort time, could charge him with intereft, the accu- 
malation of which, muft, infenfibly, confume the flow and precari- 
ous profits of his bufinefs. On the other, hand, itis, at once, rea- 
fonable and ufeful, that the accounts between merchants and the re- 
tailers thould be periodically fettled and liquidated ; and when that 
is done, it is eafy for the creditor to takea bond, anote, or fuch o- 
ther fecurity as will entitle him to iatereft. 

The cafe, however, does not, at this day, depend upon general 
arguments; thelaw, which we cannot alter, has been already afcer- 
tained. “Facch’s claim v. the Eftate of Adams and his Wifedetermined 
in this Court, has been cited for the Defendants. In that cafe, 
“ one Fiswiér having fold lands to Facols, died betore the purchafe 
‘ money was paid, or the conveyance executed. His executors, 
«« however, received the money, and made a deed for the land. Af- 
* terwards the will, under which the executors acted, was fet afide 
“ as having been obtained fromthe teftator by practice and undue 
“ influence ; and letters of adminiftration being confequently grant- 
“ ed, the adminiftrators, whohad warned Faccbs not to pay the mo- 
« ney, inftituted a fuit againft him and recovered the amount. It 
“ was, upon thefe circumftances, adjudged, that the executors 
‘ fhould refurd to Facobs ; but that no intereft fhouid be allowed, 
* becaufe the money had been received, as well as paid, ina mif- 
* take, and no fraud appeared on either fide.” There have been 
many déterminations in the Courts of Pennfylvania, and many autho- 
ritics may, likewife, be collected trom the Engii/h law books, in 
which the Judges have uniformly maintained, that intereft fhall not 
be allowed, upon an open account for goods fold and delivered. 

he cafe in 3 Wils. 205. 6. expreily recognizes this dodtrine. 
With refpect to the authority cited irom Douglas, that evidently re- 
latesonly to the American trade, in which it appeared to have been 
the ufage for tae merchants in England to allow their American cor- 
re{pondents 12 months credit, and thento charge them 5 percent in- 
tereft; and that the Englifh tradefmen, in the fame trade, allowed the 
merchants 14 months credit, and then charged them a fimilar inte- 
reft. That determination, therefore, docs not interfere with the ge- 
neral rule ; and the Court are unanimoufly of opinion, that the in- 
tereft claimed by the Plaintiff, upon the prefent occafion, ought not 
to be allowed by the Jury. 

The verdict of the Jury was conforma)ly to this opinion. 

On the meeting of the Court: the next day, THE Carer Jug- 
tick cbferved, “* Thatin the ovinion delivered yelterday ia this 

: caufe, 
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caufe, the Court had not relied mercly om the cafes decided here, 17/88. 


ot put on all thecafes which had been decided upon the fubject, in all pnd 
eu the Courts of England. ‘Thefe cafes, although he had before gene- , 
bide. rally referedto them, he now thought proper to mention particular- - 

a4 ly, that every doubt upog the queition might be finally remeved. 

‘ P- Jn the Common Pleas, for money owing for goods fold and delivered, 

ten no intcreft thall be allowed. 1 Barnes Notes 157. 3% Wiilfon 206. 

Mnen Pratt. Reg. Com. P1.357- Inthe King’s Bench, intereft ‘refufed 

Kalk uponan inland bill of exchange after acceptance, where no protett ; 

ee andthe Court there faid, that it had never been allowed barely for 

-ari- money lent, withoutanote. Harrisv. Benfon. 2 Stra. gio. In 

pe the Court of Chancery, intereft was not allowed on book and {imple 

pe: contract debts &c. 3 Rep. Chan. 64. Doimanv. Pritman. 

é- BA « ‘Thus the concurrent practice of all the Courts. in England, has 


in thefe cafes difallowed the charge of intereft; and the practice of 
ral Penn{ylvania, has been regulated by the fame principles. It is not, 
nF indeed, more thanfouryears, fince in this State, on the other fide of 





cn the Su/quebanna, the Juries have been induced te allow intereft, e- 
cafe yen upon notes of hand. - 
’ 
chafe 
tors, > ° 
‘AL. WILLIAMS verfus GEHEOGAN. 
afide ; oe 
ndue Moran, in fhewing caufe againit a rule for a Special Court, at 
rant. the inftance of the Pluintiit, contcaded, fir, that Williams was 
» mo- not within the defcription of the perfons for whom the a& provides a 
= fummary relief; and, /econdly, that the ditliculty of obtaining the Da 
utors jendant’s teflimony at a fhort notice, wasa fuflicient rcafon to induce 
>wed, the Court to difcharge the rule. 
“mif- On the frf point, itwasitated, that Williams was not in America 
been at the time when the debt was contracted, for which this action Was 
utho- brought; but that he came hither merely to colleé& the debts of a 
ks, in houfe, in which he had formerly been a partner; that, therefore, he 
ll not could not claim the benefit of the a&t, which, it was urged, exten- 
vered. ded only to foreigners, who came to this country in the way of 
trine. trade, who refided here while their merchandize was fold, and who 
sly re- were not punctually paid at the expiration of the credit which thev 
, been gave. 3 St. Laws. 31. Lewis v. Turner in the Commsn Pleas of 
n Core Philadelphia, was cited. ‘he Plaintiff in that cafe was arcfident 
nt in- oi New-York, and came to Philadelphia merely to fue, and recover 
ed the irom the Defendant. “he Court determined chat he was not entitled 
> inte- toa Special Court; andSairren, Lrefdent, faid, that acitizen of 
he ge- the United Siates was nota foreigner in Mennfylvania. ; 
he in- On the jecond point, it was obferved, that the Defendant being 
ht not fued as fuper-cargo, it would be incumbect on him to {tate all the 


accounts of the veifel in queftion ; taat he was at this time in Char- 
lejion, South-Carolina, having in his poffe‘lion adt the documents and 
» Jus: Vouchers neceilary to his deience ; that he had always exprefied 
ia this determination to aitend the trial of the ccufe, and that his abfence 
Li2 could 
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could not be long protraéted, as the fpecial bail had fent a bail-piece 
and power of attorney totake the Defendant, and furrender him in 
this Court. = 

Coulthurfi, for the Plaintiff, faid, that the debt was contraéted in 
Philadelphia, and was'there due and payable from the Defendant to 
the Plaintiff; that Williams came hither to pay the debts of the 
company, as well asto colle& their credits; that he was a foreigner, 
in the ftrongeft meaning of the word, and, confequently, could not 
be affected by the cafe of Lewis v. Turner, which was decided on 
the ground of the party’s beinga citizen. 

With refpe& to the accounts, he endeavoured to fhew, from the 
caufe of action, that they could not be material to the defence on 
this octafion ; and contended, that the Defendant’s abfence was no 
reafon to defeat the Plaintiff’s claim tothe benefitot the a@. =. 

M’Kean, Chief Futice.—The at feems to be intended for the 
benefit of every man, whether an inhabitant, or a foreigner, who is 
about to leave the State; and the Plaintiff is clearly within the de- 
fcription of perfons entitled to a Special Court. But, we think, for , 
the fecond reafon which has been urged by the Detendant’s countel, 
that it would be duing manifeft injuftice tc hurry the wial cn at this. 
time: Therefore, 


By trHeCovat: Let the rule be difcharged. 


GutuHrie Affignee verfus Wuire. 


A Certiorari was ilued to Fohn Culbertfon Efg; one of the Jiflices for 
the county of Chefer, to remove the proceedings in this caule; 
and the record being accordingly returned, it appeared that one Jr- 
win, having maintained the Detendant’s daughter for feveral weeks, 
made out an account againft him, and, after {wearing to the troth 
and juitice of its contents, he affigned all his right, title, and in- 
tercit therein to the Plaintiff. “The debt being under ten pounds, 
the Plaintiff, im his cwm name, {ued the father before the Juftice upon 
this affignment, and obtained a judgment and execution againtt 
him ; although, as it was {tated in the Defendent’s depotition, his 
daughter was of full age at the time of contradiing the debt, and ne 
éffumption, upon his part, kad been proved or tuggefted, 

Bradford moved to reverfe the Judgment; sft, on account ot the 
general irregularity of the proceedings ; and adly, becaufe an action 
could not be maintained, by the aflignee of a fimple contract debt, 
én bis own name. . 

‘Tue Court confidered:the whole proceedings to have been ir- 
regulzr ; but faid, that there could be no doubt. of the fufficiency of 
the fecond reafon alone, asa ground for fetting them afide, And the 
Judgment was accordingly reverfed. 
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Surreme Court of Peanfyhuanie. 


Tiniier verfus WHITEHEAD. - +» 


HIS was a feigned iffue to try, whether the Defendant had a 
legal authority to ufe the Plaintif?’s name in the acceptance, 
drawing, and indorfement of bills of exchange, and promiffory notes. 
The cafe was this: Rudolph Tillier, ahd Clement Biddle entered imto 
articles of agreement on the zoth of January 1783, by which a /pe- 
cial Partnerfhip was eftablifhed between them. ‘The Defendant 
Whitehead was employed as a clerk by Biddle in his general traul- 
actions ; and a memorandum, written and fubfcribed by Biddle alone, 
under two firms, that is, ** Clement Biddle afd Co” and allo “ Cie- 
ment Biddle and Co. and Rudolph Tillier,” was \odged in the’ Bank ; 
declaring that Whitehead’s acceptances, indorferments, and drafts 
under thofe firms, were good and binding on the parties. It ap- 
pezred, accordingly, that Whitehead, as well as Biddle, had ufed the 
firm of “ Clement Biddie and Ca. and Rudolph Tiller,” and an edver- 
tife;nent, fubfcribed and publifhed by Tiller himfelf, was“gead, in 
which notice was given, that “ he had no conneCtion with any other 
“ mercantile Houfe, except that knowm under the firm ot ** Clement 
“ Biddle and C’o. and Rudolph Tillier.’ There was not’ any provi, 
however, that Tiller knew of the authority which had been left by 
Biddle at the Bank ; but a clerk of the Bank proved that he had pre- 
fented notes drawn by Whitehead in the firm ot “ Clement Biddle and 
Co. and Rudolph Tiliier,”’ and that on fuch occafions Tilker refered 
him to Whitehead for payment. It appeared alfo that Whitehead 
had received the proceeds of {ome damaged tea which Tiller had 
fent to the city auction, giving a receipt in the name of. “Clement 
Biddle and Co. and Rudolph Tillier 3? that, in confequence of this, 
Tiller direéted his clerk to forbid Whitebead’s medling with any ape 
ot his money; and that fometime afterwards, Tillier defired White- 
head to quit his counting houfe, declaring that he had nothing to do 


‘with him. 


Two queftions were ftated for the Plaintiff—1{t, Whether Clement 
Biddle and Rudolph Tillier were partners generally, or only for cer- 
tain fpecific purpofes? and adly, Whether one partner can devolve 
ovef the right of ufing the firm, without the knowledge and concur- 
rence of the other? 

To the firf queftion it was anfwered by the Defendant’s council, 
and allowed By rHe Court, that the articles of Co-partnerthip, 
being res inter alios aéta, the limitations could not be known, and, 
therefore, ought nor to affeét the Detendant, if he acted under a le- 
gal authority. . , : 

With refpeé& to the fecond queftion, it was unanimoufly refclved 
BY THE Court, that one, of two partners, may give an authority 
to a clerk under the firm of the houfe; and that the clerk may, in 
confequence thereot, accept bills, and fign, or indorfe, notes, in the 
name of the company. And it was faid by M‘Kean, Chief Juflice, 
that this cafe could not be properly compared with the cafe of an at- 

torney 
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torney without power of fubltitution; for, the attorney cannot ex- 
ceed the letter of his autority, being nothing more than an agent 
hinfelf. But each partagas 2 principal; and itis implied in the 
very nature of their con ion, that each has a right to depute and 
appoint a clerk to act for both, in matters relative to their joint in- 
tcrelt. , 

Verdi& for the Defendant. 

Ingersoll for the Plaintiff—Bradford ior the Defendant. 


Steinmetz et al. verfus Currie. 


HIS adion, brought by the indorfees of abill ofexchange, acaink 

ene of the indorfors; now came on fer 2a fecond trial. * 

li was very ably difcuiled by /nger/zli tor the Piaintitt, and Sergeant 

and /radferd forthe Defendant ; but, as the ciccumitances an! prin. 

ciples ot the cafe, are accurately preferved in the charge of the court, 

ii is unneceflary to give any other {tatement of the facts or arguments, 
than that delivered by the Cuier Justice. 

M‘Kean, Chief Fuflice—This is an a€ion of veryconfiderable 
importance, not only as itaffeéts the prefent parties, but as it atiects 
every holder, drawer, or indorfor of a bill of exchange. “The honor 
and juilice of the State are, indeed,, likewife interelted, that the de- 
cition thould be conformably to the general mercantile law of na- 
tions, left a deviation theuld be imputed to our ignorance, or difte- 
fpect, of what is rightond proper. It fhould be remembered too, 
that the Defendant is 2 itranger, and that the event of this fuit can 
beno further obligatory ellewhere, than as it correfponds with 
the univeria!l and citablithed ufage of all countries ; for, upon the 
prefent queftion, shat, and not the local regulations of Penn{ylvania, 
mutt furnith the rule of determination. 

It appears, then, that one Whitelaw, on the zoth of Offober, 
1775, crew a bill of exchange for £ 339. 18. fterling, upon //zLiam 
Ficufizn, maliter, and Co. in Refrew, near Glafgow, in tavor of James 
Wisherfpocn, or order, and. payable on the 1it day of Auguft, 1776. 
‘This bill, afterwards, but it isnot certain at what period, Witier- 
fpacx indorfed to Currie the Defendant, who fometin.e in the year 
1777 indoricd it to Metlis. Archibald and Fohn Blair, and thofe gen- 
tlernen, before the month ot Oéteber, 1778, indorfed it to Jobe 
Pringle, by whofe fubfequent indorfement, it became the property 
of Steinmetz and Bell, the Plaintiffs in this caufe. It appears tur- 
ther, that Steinmetz and Beil onthe 19th of O&cber, 1778, indorfed the 
bil ef exchange to Mr. Freeman, whois now dead, and by whom, 
in his iite time, it was tranfmitted to William Cawpland ot Landen. 
“Lhe bill feems to have been fpeedi!y and regularly indorfed after it 
came iato the hinds of the Plaintitts; and Cowp/and, having duly re- 
ceived it from Mr. Freeman, demacded paythent of the perfons 
upon whom it was drawn on the 30th of December, 1778, when it 
was protc{ted on account of their refufal, for which they afligned 


reafons, 
* See uxt. 234 
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teafons, that can have hd effe@ or relati the caufe. The no- 


. tice of this proteft was received by Fre "S executor, William Sit- 


reaves, on the 13th of April, 1780, an gave notice to Me‘irs. 
ia and Bell on the 28th of the fame month ; but thofe gentle~ 
men did not untill the r6th of Ofsber, 1782, give any notice to Cur- 
rie, the Defendant, who wasarrefted the day following to aafwer in 
this action. aa 
Thefe are the material fa&ts; and, on them, we are not to enquire, 
how it happened that the bill lay three years, from the time of 
drawing to the time of protefting it: for, as between indorfor and 
indorfec, every indorfor is conflidered asa newdrawer. ‘The de- 
fence, however, is on this fingle point, that the Plaintiff. had no- 
tice on the 28th of April, 1780, and yet gave none to the Defendant 
untill the 174 of Otcber, 1782, a period of two years anda half, ex- 
cept twelve days. Whether that was a reafonable time, will depend 
upon the circumftances of the cafe. [t appears that the Plaintiff 
lived in Philadelphia, and the Defendant, when he fold the bill, lived 
at Fifbkill in the ftate of New-York, about 130 miles off. This, in 
int of diftance, is not fo great, but that he might have been 
Fund, or, at leaft, fome enquiry made after him, much foonen 
Weare, therefore, unanimoutly of opinion, that the delay has been 
unreafonable ; but if they have fatisfactorily accounted ‘to the Jury for 
that delay, their verdiét will be in favor of the Plaintiffs, Were 
it, however, before us, on a fpecial verdi&, we fhould certainly'de- 
terminé, that it isan unreafonable time. ; 


Itisalledged, that the difficulties of the war prevented the giving 
Notice, and that the Plaintiffs could not bring their ation, until 
they were in pofleffion of the bill. Burt is that true ? Could not no- 
tice be given, nothwithftanding the war? They faw the bill and 

roteft in the hands of Sitgreaves, and they knew they became refpontfi- 
le. It was, therefore, their duty to provide for their indemnifica- 
tion and to give immediate notice. Nor could there be any great 
difficulty in finding the Detendant, for he appears to have been a 
man of note, in extenfive bufinefs, and dealt, at that ‘very time, 


“with Pringle, another indorfor of the bill, who lived in Philadelphia, 


and from whom information might have been obtained. ‘There is, 
perhaps, an honeft and a reafonable ground for not giving notice un- 
tiil after the 2oth of May, 1780, left she moftey fhould be paid in de- 
preciated paper. But two years more elapfed, when that danger 
was over, by the extinguifhment of continental money. 


It has been faid, likewife, that when the drawer has no effects in 
hands, no notice is necefiary ; but it has been determined otherwile, 
as between indorfor and indorfee, upon the cleareft principles, W hat 
is it to the indorfee whether the drawer has effets or not? Every in- 
dorfor is in law anew drawer, and heimay be compelled to pay a 
bill, even where. the name of the drawer has been forged. Every 
day’s experience fhews that billsare taken on the credit of the indore 
for alone—fometimes when the drawer is totally unknown. Nor 

“a can 
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can it be alledged, that noinjury has been fuftained, fince in the 
courfe of things, all the prior indorfors might have failed. 

Upon the whole, we think the ftrength of the evidence is again 
the Plaintifts ; and if the Jury are of the fame opinion, they will finda 
verdict accordingly. But if, on the contrary, they are fatisfied with 
the reafons given for not making an earlier demand, they will find 
for them. 

The opinion of the Court being fo unfavorableto the Plaintiffs, 
they voluntarily fuffered a nonfuit, when the Jury were at the bar 
ready to return their verdi&t. 

In the courfe of the Trial, the Plaintiffs offered Fohn Pringle, 
(their immediate preceeding indorfor) as a witnefs; and, in order 
to do away his intereft in the a&tion, they propofed ftriking his name 
off the fir and third bills of the fet; which were the only bills in 
their potieffion, the og on which the proteft was made, being, 
as they alledged, loft in its patlage from England to America. 

It was objected by the Defendant, that Pringle’s name would 
ftill remain upon the fecond bill (which, for any thing that appeared 
te the contrary, might be in the hands ofa third perfon) = on the 
records of the notary, who made the proteft ; fo that he could got 
be effectually difcharged in the way propofed. 

To this, the Plaintiffs counfel replied, that, where there are 
feveral fecurities for the fame thing, a difcharge of one is adifcha 
of the whole ; and they inftanced the cafe of a captain of a thip, w 
ufually figns three bills of lading, of the fame tenor and date. 

But, sy THE Court: In thas cafe, if the captain takes a re. 
ceipt, he would certainly be difcharged. Inthe inftance before us, 
however, the ‘aed bill may be in the poffeffion of a bona fide purcha- 
fer, who will be entitled to fue Pringle upon it, notwith{tanding any 
a&t of the Plaintiffs on this occafion. We are of opinion, that 
Pringle is clearly interefted in the caufe, and, therefore, inadmiffible 
as a witnefs. 

It was fuggefted, that if the Plaintiffs executed a releafe to Pringle, 
he might be made a witnefs ; but /ngerfoll, doubting whether a re- 
leafe to one indorfor, would not be a releafe to all, did net chufe to 
adopt this meafure. 

It was alfo ruled, in this caufe, that the cafe in Term Reports, 
being a determination upon general mercantile law, was of autho- 
rity here; and that it woulf have been fo, if it had been determined 
in France, Spain, ot Holland, as weil asin England. 


MirF in et al. verfus BinGHAM. 


HE Plaintiffs, being difappointed in their evidence, voluntarily 
fuffered a nonfuit. The following points, however, were re- 
folved in the courfe ot the trial, to illuftrate which, it is neceffary to 
relate the leading circumftances of the cafe.-—The Plaintiffs were 


owners 
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ewners of a Privateer called the Rattie/nake, commanded by Captain 1788. 

MCollough. This Privateer, having taken a valuable prize, during WU 

the late war with Great Britain, carried herinto Martinique, where 

the Detendant refided as agent for the United States. At the time of 

her arrival, the Defendant was exceedingly embarraffed on account 

’ of certain pecuniary engagements, which hehad entered into for the 

public ; and, in order to relieve himfelf, he applied to captain 

M'Cullough for the ufe of the proceeds of the Prize, offering to pay 

the amount by bills of exchange, drawn on his correfpondents in 

Philadelphia. To this propofal M'Cullough agreed; and, on deliver- 

ing to the Deiendant the portion of the prize that belonged to the 

owners, the bills of exchange were drawn, and regularly accepted ; 

but when they became due, they were paid ina continental money. 

which, at that time, had depreciated to the rate of three paper dol- 

lars for one hard dollar. ‘The Plaintiffs, at firft, believing this tcanf- 

_ aétion, between M'‘Cullough and the Defendant, to have been ona 

public foundation, did not complain of the lofs which it occafioned ; 

but fettled with the Captain and Crew for their refpe€tive fhares of 

the prize, and allowed the bills of exchamge, in M‘Cullough’s ac- 

counts, as afpecie charge. Afterwards, however, it was fuggefted 

tothem, that the whole was a private {peculation for the Defendant’s 

emolument ; and that no part of their funds, which had been thus 

transferred to him, was carried into his accounts with the United 

States. Under this perfuafion they brought the prefent aétion, to 

recover the difference between the value of their effects put into the 

hands of the Defendant, and the depreciated amount of the conti- 
a Te nental money, in which the bills of exchange were 
ore OF that thofe effects had been obtained from MC ulleugh 
urcha- tences. 
ng any I. The principal witnefs for the Plaintiffs, was Af‘Cullough, and, 
, that in hopes, at all events, to fecure his teftimeny (as he was about to 
riffible fail on a diftant voyage) a rule had been obtained for taking the de- 
v pofitions of going witneiles, upon the ufual terms, and fubject to all 
ringle, legal exceptions. Under this rule, Ad‘Cullough was, accordingly, 
Bi. 5 examined by the Plaintiffs, and crofs-examined by the Defendant ; 
uufe to and his depofition, thus taken, was offered te be read upon the trial. 

But two objections were made :—1{t, That Ad‘Cullough was in- 

ports, terefted in the event of the caufe, and, therefore, inadmiflible as a 
autho- witnefs, even if he were prefent: and 2d. That no /ubpena had if- 
mined fued to procure his perfonal attendance at the trial. 

1. To the fir? objection, it was anfwered by the Plaintiffs, that it 
would appear by A4‘Culleugh’s crofs examination, that he, as well as 
the whole crew, had been fully fatisfied for their refpeCtive fhares of 
the prize money, and, confequently, that he was not interefted in 
the tate of this action. It was urged that the effects delivered to 
the Defendant, were not delivered on M‘Cullough’s account, but on 
the account of the owners of the privateer, as their appropriated 
part of the prize; that, therefore, having fultained no lofs, he weuld 
not be entitled to any retribution; and that, in fa&t, the only que- 
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ftion arifing from the tranfaction at Martinique, now lay exclufively, 
between the Plaintiffs and the Defendant, whether the former thoaly 
receive from the latter acompenfation, equivalent to the Jofs on the 
bills of exchange.—But it was infifted, that, at all events, this ob. 


jection came too late, as the Defendant had crofs-examined M'Cule 


Jough under the Rule ; which, having the fame effe& as if he had 
been crofs examined in court when fworn in chief, precluded every 
fubfequent objecticn to his competency; and that his depofition 
muft indeed be confidered, from the nature of the queitions afked 
on the crofs-examination, as tantamount to a denial of intereft og 
his voir dire. 4. Burr. 2251. 
ad, On the fecond objection the evidence was, that, though 
M'Cullough had left Philadelphia, he had not failed trom Marcus 
Hook, on the Sunday preceding the day of trial (7ednefday) nor wag 
it ceitain that he had even yet taken his departure from that place, 
sut it appeared that the Plaintiff, although he had not iffued a Sub. 
pena himfelf, had given notice to the Defendant of the intention of 
the witnefs to fail, in order that he might iflue a Subpoena, if he pres 
ferred M‘Cullcugh’s viva voce teftimony on the trial, to the depofi, 
tion under the rule-—The Plaintiff contended, therefore, that there 
was no reafon to fuppofe that he withed to avoid M‘Cullough’ s evidengg 
deliveresl and canvafied in the meft open manner; that the fpirit of 
the rule had been complied with, by putting it into the power of the 
Defendant to fecure the perfonal attendance of the witnefs; that it 
would be abfurd to require a Subpena to be iffued in all cafes; a 
for inftance, where the abfence of the witnefs was a matter of notos 
riety; and that, in the prefent cafe, if a Subpana had been ferved, 
M'Cullough mut either have brought himfelt into a contempt of the 
Court, by difobeying its procefs; or have run the rifque of ruip, 
by delaying his voyage. ; 
1. In fupport of the firf objection, the Defendant’s counfel con- 
tended, that M4 Cullough, being once interefted in the proceeds of 
the prize, it was not enough to fhew that he had been fatistied, but the 
Plaintiffs mutt produce a releafe. 2 Atk.15. It was urged, that, in 
order to perfect every appropriation of joint effects, the confent of 
both parties is neceflary ; that, in this cafe, it did not appear that the 
Plaintiffs ever confented to the tranfaction, and, confequently, 
MCullough {till retained the fhare in the effeéts delivered to the De- 
fendant, to which he was originally entitled as a captain of the Pri- 
vateer.. Ifthena recovery takes place in the prefent a¢tion, M‘Cul- 
lough may hereafter fue the Plaintiffs to compel them to pay over his 
fhare of the money recovered ; and, therefore, his teftimony is with- 
in the principle of 5 Burr. 2727. where one infurer was declared te 
be an incompetent witnefs in an action on the policy, becaufe he 
could compel the other infurers to contribute. Nor is the objeétion 
too late. Depofitions in chancery are always taken de bene effe 
When M'‘Cullough was.examined, no Court was fitting that cul 
pronounce upon hiscompetency; and the adverfe doctrine would 


involve the Defendant in this dilemma, that if he did not examine, . 


he 
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he loft all the benefit of the teftimony, and if he did examine, he 
foricited all right of exception to the competency of the witnefs, 
There is not, therefore, any fimilitude between a crofs-examination 
under fuch circumftances, and the wir dire, -which is a mere preli- 
minary enquiry ; whereas, it appears, that the witnefs had under. 

ne a long examination on the part of the Piaintiffs, before the De- 
Fdant propofed a fingle queftion to him. 

2. In fupport of the fecond objection, the Defendant’s counfel re- 
fered te the rules, tt, Witnefs, No. 48; and infifted that thefe being 
litera [cripta to govern the practice of the Courts, it was incum- 
bent upon the Plaintiffs to prove the fervice ofa Subpana, or, at leat, 
a rcafonable endeayours to ferye it. The greater fatisfaction and ju- 
ftice to be obtained from viva vse teftimony formed the reafon of 
the rule ; and this, it was urged, is of fuch weight, that the com- 
gon law never admits depofitions to be read, butin cafes of abfolute 
neceflity. If then a Sudbpena had been taken out a week ago, is 
there any ground to affert, that the witnefs, whofe family refides 
here, would not have attended ; or that the failing of the veifel (which 
may at this moment be anchored within twenty miles of Philadelphia) 
could not be fafely poftponed?. Where then is the abfolute neceffity 
to which the common law yields the wholefome rigour of its rules? 
It is faid, that it would have been ruinous to M'Cullough if he had 


‘Deen detained: but this is a matter of which the Plaintiffs had no 


fight to judge; the witnefs, in the firit inftance, and the Court 
ore G were only competent to determine it; and, after all, the 
fervice of a a does not compel an attendance, but only re- 
guires that a fufficient caufe fhould be fhewn, why the party did not 
attend. Suppofe the depofition had not been taken, and the Plain- 
tiffs had moved to put off the trial on account of MCullough’s ab- 
fence, would not the Court have faid then, that they were not en- 
titled tothe delay, as the witnefs was here a few days ago, and they 
had not purfued any legal {teps to obtain his evidence? I's there not 
as much propriety in faying fo now ?—ter it is idle to rely upon the ~ 
notice of M‘Cullough’s intention to fail, fince the Plaintitfs had the 
fame opportunity of detaining the witnefs which was given to the 
Detendant ; and the latter would have been abfurdly officious indeed, 
it he had taken it upon him to /udpena his adverf{ary’s witnels. 


M'Kean, Chief Fuftice.—There are two ways of proving a witnefs 
to be interefted in a caufe:—firft, by examining him on hfs wsir dire ; 
or, fecondly, by fhewing his intereft from other evidence, either 
parol or written. But both thefe ways cannot be purfued at the 
fame time ; for the election of the one conclufively bars any fubfe- 
quent recourfe to the other. The Defendant’s crofs-examination 
under the rule in this cafe, is not, however, upon the fame footing 
with an examination upon the veir dire; and, therefore, we do not 
think that he is now precluded from the advantage of any ‘legal ex- 
ception to'the competency of the witnefs. 


Mm 2 With 
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With refpe& to the admiffion of teftimony, the law has been fo 
’ well eftablifhed, and is fo perfectly underftood, that it is needlefs to 

enter minutely into thedoctrine. ‘The whole, indeed, may be re- 
duced to a fhort rule;—if the witnefs {peaks under an intereft, it is 
fatal to his competency ;_ it he is liable to an influence, it taints his 
credibility. On the prefert occafion, we are of opinion that Cap. 
tain M'Cullough, at the time of taking the depofition, was not an 
interefted witnefs ; and, therefere, it there was no other objeétion, 
we fhould certainly allow the Plaintiffs the benefit of his teftimony ; 
For, in the authority cited from 4k. 15. Lord Hardwicke can only 
mean, that a witnefs, who has been once interefted, fhall be pre. 
fumed to be fo fiill, unlefs the centrary is proved by a releafe, or 
other fatisfa€tory evidence. 

The Plaintiffs, however, have failed in another refpe&. A Sub. 
pana ought certainly to have been taken out, and, if poflible, ferved 
upon the witnefs; for, it was his, and not their, province, to de. 
termine whether he would attend or not. ‘The rule never was meant, 
indeed, to direct an ufelefs thing ;—fuch as ifluing a Subpena tora 
witnefs a€tually refiding in London, or any other diftant country; 
though even this was heretofore required in ftrict practice. But, in 
the prefent inftance, Captain Ad‘Cullough was known to be herea 
iew days ago, his family always refides here, and he may himfelf, 
probably, be within a very fhort diftance of the city, at this mo- 
ment. The Plaintiffs, having taken it upon themfelves, not onl 
to decide for the witnefs, that he would not attend, but alfo for the 
Court, that they would not infift upon the rule, have aéted in their 
own wrong; and, upon this objection, we are of opinion, that the 
depofition ought not to be-read in evidence. 


II. The Defendant’s counfel offered his books to prove, that in 
his account with the United States, at the time of the tranfaGion 
between him and Aé‘Cullough, there was a confiderable balance in 
his favor. 

But it was obje&ed, for the Plaintiffs, that the books of a party 
are only evidence of goods fold and delivered, or work done; and 
that, therefore, they were inadmiffible to the prefent purpofe, which 
was to fhew that the money was advanced upon a contract different 
from that which the Plaintiffs alledged. 

To this it was anfwered, that although the books ofa party are 
only evidence to charge in the cafes mentioned, yet, that they might 
well be received to eftablifh a matter collateral to the caufe. 


And by M‘Kean, Chief Fuftice.—This is a point, that I donot 
remember to have ever occurred before. The books are not offered 
to prove a charge againft the Plaintiffs, but only to determine a col- 
Jateral queftion, whether a third perfon was the Defendant’s debtor, 
at a particular period? How can this be accomplifhed, but by the 
evidence of the books, fairly and regularly kept? To make it a 
charge, other vouchers of the entry might be neceflary ; — but for 
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this — if it is of any importance tothe caufe, (which I do not 1788. 
think) 1 can conceive no other mode of proceeding. 
The Defendant, thinking, however, that he could accomplith 
his object in another way, be not call for a decifion of the Court 5 
but waved the reading of the books. 
For the Plaintiffs—ZJngerfol and Sergeant. 
For the Defendant—7ilghman, Lewis, and Wilfon. 
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Lewis, Appellant, verfus Maris, Appellee, 


HIS was an appeal from the Decree of the Regifter of Wills, 
and two Jjuftices of the Court of Common Pleas of the county 
of Montgomery, who admitted an inftrument bearing date the 2gth 
of the Tenth Month, 1786, purporting to be the lait.will and ‘Te- 
ftament of one ‘Fephtha Lewis, the father’of the Appellant, to be 
proved as a good Will and Teftament in*writing, although it had 
neither been writt€n, nor fubfcribed, by the fuppofed teftator, upon 
the depofition of ‘Fohn Evans, a fcrivener, that it was drawn at his 
reque(t, and conformably to his inftructions, but never read to him 
after it was written. his inftrument contained a devife of real 
eftate, and a legacy of £.400. for the ufe ofa fchool, in the townfhip 
of Gwyned, and county of Montgomery; and upon the validity of that 
legacy the prefent controverfy arofe.—It was proved by feveral per- 
fons, that the deceafed, inthe year 1784, had talked of leaving mo- 
ney toa fchool ; that about three months before his death, he afked 
one of the deponents to be a truftee for that purpofe; that fome 
months before his death he remarked to another, what better could 
a man do with his money than to leave it to fuch a ufe? that hede- 
clared he did not intend all his eftate for his child; that he {poke 
repeatedly of ‘Zohn Evans’s making his will; that for fear it fhould 
come to the knowledge of his family, he defired it to be left with 
mn Evans ; that being indifpofed when it was drawn,“ he defired 
John Evans to call upon him again with it ; that when John Evant 
called with it again, he was too far gone to read and attend to it; 
and that the difpofition of the real eftate contained in the paper pro- 
duced, was the fame which the deceafed had, before his death, > 
fire 
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fired his brother to mention to Yohn Evans: But Fobn Evans was the 
only pa: who proved any inftruétions to have been giver in fe-. 
fpe& to the legacy of £.400.—It appeared, likewife, that the fame 
crivener had drawn another Will tor the deceafed in the year £779, 
which ‘was left in fimilar circumftances, without the {ubfcription of 
the teftator, or any other atteftation than that of the drawer; but 
this circumftance was miade no ufe of in the argument. -" 
Wilcocks and W. M. Smith for the Appellants.—We contend 
ift, That there is only one witne/s to prove the inftrument in queftion ; 
and, 2dly, That fwo witneffes are indifpenfibly neceflary to the le- 
al eftablifhment of a laft Will and Teftament. 
I. The firf point, arifing from the faés, muft be determined by * 
the depofitions ; and, as no regard can be paid toa recital of the loofe 
expreflions which were ufed by the fuppofed teftator, antecedent to 
the inftructions for drawing his will, it is clear, that the only evi- 
dence to fupport the | in favor of the fehool, muft be founded 
upon the depofition of ‘Fobn Evens, to whom thofe inftructions were 
iven. 
. II. We fhall proceed then, to confider the /econd point, which 
depends upon the conftru€tion of the A& of Aflembly, pafled in the 
feat 1705, “concerning the probates of written and noncupative 
Wills, and for confirming devifes of lands.” It is there faid, that 
«all wills in writing, wherein, or whereby any lands, tenements, ™ 
or hereditaments, within this province, have been, are, or fhall be ' 
“deviled (being proved by two or more credible witneffes, upon their fo- 
* lemn affirmation, OR BY OTHER LEGAL PROOF IN THIS Pro- 
“ VINCE Wc.) thall be good and available in law, for the granting, 
“conveying, and affuring of the lands, or hereditaments, thereby gi- 
“ven, or devifed, as wellas of the goods and chattels thereby be- 
“qeathed.” 1 State Laws. 30. ‘The queftion, therefore, refts upon 
the meaning ef the words, or other legal proof in this province ; and, 
in order to afcertain that, it may be proper to take a fhort, retro- 
fpective, view of the general doérine, refpecting the legal attefta- 
tion of Wills and TF okemants As the probate of Wills was n 
matter originally of common law surifdiction, the decifions hay 
ceffarily been drawn from the civil law, the ecclefiaftical law, 
the law of nations, engrafted upon the general cuftoms ef th 
of England. By the civil law, indeed, feven witnefles were | 
ed; but this excefs being reformed, firft by the ecclefiaftical aw, 
which required three witneiles in fome cafes, and only twoin others, 
and then by the general cuftoms of the kingdom, it is fettled in the 
moft authoritative books to be fufficient, that the will and mind of 
the teftator fhould’appear by two competent and difinterefted witnef- 
fes. Swinb. 5. 6.45. 46. 3 Salk. 396. For, the general cuftoms of | 
the kingdom. are not further controuled, than by the jus gentium, ; 
which is likewife fatisfied with the atteftation of two witnefles. 
Swinb. 47: God. Orph. Leg. 3.8. 10. and where, indeed, the difpo- 
fition is for pious ufes, the cannon law, in this refpe&, correfponds 
with the jus gentium, although for fecular turpofes, it ftill requires 
twe 
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two witnefles, one of whom mutt be the minifter. God. ef Leg. 
8. 10. In the cafe of Codicils, the civil law required only five wit- 
neffes, but the law of England requires the fame proof, as in the cafe 
of Teftaments, that is two witnefles. id. 20. Two witnefles, there. 
fore, are fufficient, and regularly two witnefles are alfo neceffary to 
the legal proof of a laft Will and Teftament. Stwimd. 343. 1 Equity, 
Abr. § Bac. Tit. oe and it may be vain tu have no more than 
one. Swind. 65. here children have been confidered as incompe- 
tent witneffes te their father’s Will,a child, being the third witnefs, 
was adjudged as none, and the will fet afide. « P. Wms. 10. 267. 
8. P. and the neceffity of two witneffes toa Will, isan idea as an. 
cient as the time of G/anvil. Glan. b.7.¢. 5. Nor does a prohibi- 
tion lie to the ecclefiaftical Court, for refufing, by one witnefs, to 
eftablith a teftamentary writing. God. Orph. Leg. 66. 2 Burn. Ecc, 
Law. 243. 2 Salk. 547. L. Raym. 220. It is certain, that the fta- 
tute of frauds has not made any alteration in refpeé to written 
Teftaments of goods and chatrels; and one witnels, by the civil 
law, being as no witnefs at all, the proof of fuch a Teftament can 
only be made by two fufficient witnefles. 2 Burn. Eccl. Law. 524. 
It is true, that we have produced no adjudged cafe, under the 
32 Hen. 8. c. 1. fhewing that two witneffes are neceflary to eftablith 
a Will of real eftate ; but we have cited fo many authorities of a date 
fubfequent to the ftatute, which, in this peint, make no difcrimina- 
tion between Wills of lands, and Teftaments of chattels, that it may 
be fairly infered that the rule of proof, founded upon the jus gentium, 


and the pee cuftoms of England, is alike applicable to every 


fpecies of teftamentary writing. For the caufe of the appellant, 
however, it is fufficient, that no doubt can remain of its ftri@t and 
invariable application, in the cafe of Teftaments for the difpofition 
of perfonal property 5 and, being thus incontrovertibly eftablifhed in 
that country, from which we have, in general, copied the principles 
and practice of jurifprudence, it will appear by various acts of the 
Legiflature, antecedent to the pafling of the law in queftion, and 
even by the original ftipulations in England, that the neceflity of two 
witnefles to the legal probate of a laft Will and Teftament, has 
been exprefsly recognized and adopted in Pennfylvania. ‘Thus, 
among the laws agreed upon in England, it is provided, that “all 
« Wills and Writings, attefted by two witnelles, fhall be of the fame 
“‘ force as to lands, as other conveyances &c.” Prov. Law. in App. 
p. 4. art. 15. From which it feems to have been the intention of 
the Proprietary and firft emigrants, to obviate every doubt, and, un- 
equivocally, to place the proof of wills of lands, upon the fame 
footing with the proof of Teftaments of chattels; and this ftipula- 
tion was formally enacted into a law, foon after the meeting of the 
General Affembly of the Province. Jbid p.7. ¢. 45. The law enab- 
ling Foreigners to devife lands, likewife makes two witneffes necef- 
fary tothe Will. * Prov. Laws. vel. 2. p. 109. old Edit. Nay,,the 


Legillature, 


* ad Vol. Ap. page 109-—This A& of Affembly requires two or more. fubs . 
feribing wisneiies. 
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Legiflature, at that day, carried the matter fo far as to require the 
tefumony of two witneiles in all cafes. Prov. Laws. in app. p. 3. ¢ 
Is it not, therefore, unreafonable to fuppofe, that it was in- 
tended, by the act of 1705, to relax the rules of proof on a fubje& 
of fo much folemnity and importance, asa laft Will and Telta- 
ment?—and, more efpecially, when by the fame law Sec?. 6. it is 
declared, that no Will in writing, concerning any goods and chat- 
tels, or a eftate, fhall be repealed by word of mouth only, 
nor fhall any nuncupative Will be eftablifhed, but upon the tefli- 
mony of two, or more, witnefles? Sed. 3. | 
This a& then, muft have proceeded upon the well known prin- 
ciples and decifions refpeéting probates ; and the conftructien ought 
vo be fuch, that no word fhould be rendered void, fuperfluéus, or in- 
fignificant. Hence, by the words, or other legal proof, the proof 
meant by the Legiflature, muft be that, which the pre-exifting laws 
and cuftoms of Eagland, had made neceifary to a lait Wili and Te- 
ftament, and not merely that, which is fuflicient to convi& a man of 
an offence, or to charge him witha debt: for, if this were not the 
meaning, it would be fuperfluous to faf, that the probate fhall be 
by tws, or more, credible witneffes, upon their folemn a Jirmation, OB 
by other legal proof, fince the latter feutence would naturally compre- 
hend and fupercede the former. Such, indeed, has been the inter- 
pretation of the Regifter’s Court of Pennfylvania, previoully td the Re- 
volution, by the decree of a gentleman of great profeflional abilities. 
Wm. Weft s cafe before the Regifter General of Pennfylvania, in £77 3- 
But, when we confider the religious delicacy of thofe perfons, 
who chiefly compofed the Legiflative body when the a&t was pafle:, 
may we not my that this mode of expreffion has been ufed, in 
erder, on the onehand, to affert the right of giving teftitnony upon 


felemn affirmation; and, on the other, to aveid the dire& mention of 


teltimony upen oath ? This conjecture is, in fume degree, fupported 
by the circuitous manner in which many other acts of Ailembly pre- 
fcribe the forms of proef; Prov. Law. 2. 3. 4. 5. 5-6. 20. 24. 25. 
37+ 37+ 37+ 42. 45- 45- for, the firft time that an atteftation upon 
eath is exprefsly mentioned, occurs in the year1715, ten years after 
the paffing of the law in queftion. Jid. 76. 

If, then, kaws which relate to the fame fubje&t, mutt be taken 
together, there can be no doubt from a connected view of the laws of 
England, the acts of Ailembly cited trom the appendix of tne late 
Province laws, the different parts of the very a¢t in que(tion, and 
the practice of our Courts, that, whether qualified by a/firmation, or 
by eath, two witneiles are neceffary to eftablifh a laft Will and Te- 
fiament, and without ¢ww there can be no /egal proof. ‘The witneiles, 
we admit, need not be prefent at the actual execution of the inftru- 
ment: but, if it is written by the Teftator himfelf, two witnetles 
mutt, at leaft, prove his hand writing ; and if it be written by anothsr 


perfon, two witneffes muit prove that it contains’ his laft Will aad 
difpofition. 
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Lewis and Lawrence, for the Appellee.—The Appeliant in cons 
travention of his father’s wifhes and benevolence, endeavours to fe¢ 
alide the Will, in order to defeat the charitable donation which it 
contains: Should there be a doubt, therefore, upon the fubje&, it 
will operate again{t fo ungracious an attempt; but we conceive that 
the ftri€t principles of law will be a fufficient prevention. Before 
the {tatute of Wills, 32 Hen.8. c. 1. every man wasat liberty to difpofe 
of his perfonal eftate; and as the difpofition was, in that refpeQ, 
governed by the civil and ecclefiaftical laws, according to their inftix 
tutions, two witneffes were neceflary to the probate of every Teftas 
ment. 

But when a ftatute; without faying any thing about the proof, 
gives a new power to devife, unknown in the civil and ecelefialticah 
codes, fhall we refort to them, inftead of the common law, to afcers 
tain, in what form, and by what number of witnefles, the exercife 
of that power ought to be attefted? This would furely be an abfurd 
and improper deviation, fince the Courts of civil and ecclefiattical 
law can only interpofe with refpe&t,to Teftaments of chattels, and 
cannot take cognizance of wills tor the conveyance of lands. It 
may, indeed, feem ftrange, that two witnefles fhouid ever have been 
requifite tothe former, and only one to the latter: but they are 
matters not regulated by the fame legiflature; fo that when the Par- 
liament, authorizing a devife, requires two witnefles to prove ity 
this is not done becaufe, in fimilar cafes, the civil law requires a fi 

nilar atteftation, but on account of the fitnefs and expediency of 
the thing itfelf. 

It is true, however, that, as on the other fide it has not been 
fhewn that /wo witneiles are neceffary, neither have we been able to 
difcover a cafe, in which it is exprefsly adjudged, that, under the 
ftatute of 32. Hen. 8. c. 1. one witnels is fufficient to eftablifh a Will 
ot lands: but, as all the authorities and abridgments that have 
been produced, refer exclufively to the cafe of a ‘leftament of chat- 
tels, and are uniformly filent with refpec&t to the difpofition of real 
eftate, it is evident that the writers regarded the feparate jurifdictions, 
to which thefe teftamentary inftruments refpectively belonged, and - 
were aware of the different degrees of proof, upon which their au- 
thenticity depended. Befides the cafes that have been already cited 
for the Appellant (which merely ftate, with fome variations, thata 
notary having received inftruCtions for drawing a will, and having 
accordingly drawn it, did not arrive ’till the party was dead) there 
are many others of a fimilar defcription. Vin. tit. Devife. pa. 117. 
pl. 2 4. 5-6. 14. 15. pa. 123- pl. g. pa. 122. pl. 3. But, in this 
long catalogue, not a word 1s faid to thew, that fwo witneiles were 
preient at the execution of the will, or heard the inftructions which 
were given for drawing it. Nay, in an action brought by an Heir 
at law againft a Devifee, we find that the inftructions for drawing 
the will were given to an individual, and there is not the leaft inti- 
mation of another witnefs being prefent at any part of the tranfaction. 
Swind. 56. ‘Thus, likewile, when a man defired another to write 
his 
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his Will, who accordingly took fhort notes at the time, went home, 
and reduced them into form, but did not return ’till the Teftator 
was dead, this, neverthelefs, was adjudged to be a good Will within 
the ftatute. Swind. 6. and even where the notes were not reduced ta 
form, till atter the Teftator’s death, the Will was eftablifhed. 
Swinb. 51. 56. 113. Cro. E. t00. For, the principle is explicitly 
Jaid down in Blackftone, that “ as-to written Wills they need not 
any witnefs of their publication &c. A Teftament of chattels, writ- 
ten in the Teftator’s own hand, though it has neither his name nor 
feal to it, nor witneffes prefent at its publication, is good: And 
though written in another man’s hand, and never figned by the 
Teftator, yet, if proved to be according to his inftruétions and ap- 
proved by him, it hath been held a good Teftament of the perfonal 
eftate.” 2 Black. Com. 501. 

The cafes that are regulated by the ftatute of frauds, 29 Car. 2. 
¢. 3. are clearly of no authority here; but thofe which have been 
determined under the ftatute of 32 Hen. 8. ¢. 1. are applicable to the 
A& of Allembly, and ought to govern in the expofition. By this 
ftatute, no proof of figning and attetting is prefcribed, and, therefore, 
before the paffing of the act in queftion, though two witnefles were 
neceflary to prove a Teftament of chattels, one was fufficient, in 
Pennfylvania, to eftablith a Will oflands. What then is the change 
introduced by the Legiflature? In the conftruction of {tatutes, every 
part mutt receive effect ; for, it cannot be prefumed that unneceilary 
words have been ufed ; Cowp. 558. and, in order to give effect to every 
part, it is natural to enquire what was the fubject under confidera- 
tion, and what were the objects and intentions of thofe who framed 
the law? When, therefore, the Legiflature was confidering by what 
proof Wills and Teltaments ought to be eftablifhed, we may rea- 
fonably prefume that they took into contemplation the general prin- 
ciples of evidenee, and finding that prefumptive proof, or in other 
words, {uch circumftantial teftimony as fatisfied the mind, was fuf- 
ficient in every other inftance, whether on a queftion of property or 
of life, might they not afk, why it fhould be rejected here? and, if 
a competent anfwer were wanting (as it certainly muft be) would 
they not wifely refolve to deftroy a diftin@tion, for which there exifts 
no folid foundation in reafon, or the nature of things? The Legifla- 
ture then, not implicitly adhering to the civil or ecclefiaftical infti- 
tutions, and placing the Probate of Wills of lands, and of Tefta- 
ments of chattels, upon the fame footing, have, in effect, declared 
that thofe inftruments fhall, if poflible, be authenticated by sw, or 
more, tredible witneffes on their folemn affirmation; but, if this cannot 
be obtained, then, that other legal proof, or the fame circumftantial 
and corroborative evidence, which decides the other moft important 
interefts of men, fhall, in this cafe, likewife be received. 

Such, we conterid, was the intention of the Legiflature ; and what 
comdtitutes egal preof, it is incontrovertibly the province of the com- 
mon law, and not of the civil law, to judge and determine. Let 
us fuppofe that a man directs his Will to be drawn, that it is exe- 
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cuted in the prefence of the drawer, that the Teftator informs his 
friends by whom it was drawn, and that, accordingly, after his 
death, it is found in the hand wnting of that perfon :—under thefe 
circunftances, the con‘effion of the party, correfponding with the 
te(timony of the Scrivener, and corroborated by the hand writing, 
would certzinly amounttoVegal prof, at common law; but, purfuant 
to the adverfe doctrine, the will could not be eftablifhed, for there 
are not two witneiles to the execution, nor to the inftruCtions for 
drawing it. Again, if arean fays, “ my Will is ina certaindrawer,” 
and, after his death, an inftrument, purporting to be his Will, is 
found in that drawer ; this, likewife, would be deemed legal proof, 
and vet it wants the atteitation of two witneffes. Or, fuppofe it had 
been faid, “1 am going to my Notary to direct him to draw my 
Will, and I mean to give halt my eftate to A, and the other half to 
B.”” if, after his death, the notary produced an inftrument drawn in 
that manner, the circumftances of the cafe would furnifh a legal 
proof, but itil there are not swe witneffes to the Will. 

f two witnefles are required in all cafes, the act muft be taken 
to intend, witneffes prefent at the execution of the Will; and fe 
the expretiion cr other legal proof becomes infignificantand nugatery, 
Nor, confitently with the rules of grammar and conftruction, can the 
argument be admitted, which is tounded upon the religious {cruples 
ot the Aiitmbly that paffed the act ; for, if the Legiflature fought te 
avoid the mention ol an oath, the fentence mult have been difterent- 
ly arranged, and would probably have runim this way;  Wills&e. 
being proved on the falemn affirmation, or other legal proof, of twoar 
more credible witnefjes, Fc." out, as it now ftands, the Appellant's 
interpretation is itrained and improbable; while the latitude, for 
which we contend, is not without precedent; for, by the ftatute of 
fame I. the mother of a dead child, which, if it had lived would 

iave been a baflard, is required to give pofitive proot by ene witnefs, 

at leaft, that it was born dead, or fhe fhall fuffer as in cafe of murder ; 
yet, im trials under this law, circumftantial evidence has always 
been admitted here, as well as in England, to work an acquital. 
This is, indeed, a penal ftatute; but there is nothing which the 
law regards more favorably than a lait Will, and Judges have ever 
been fclicitous to fupport the intention of the Teftator. 

Is there not fufficient evidence, then, that the Will in difpute, 
contains the intention of the Teftator? Every part of it, except that 
v:hich relates to the legacv of £.400 ; is dire@tiy proved by two wit- 
nefles, the Scrivener, who drew it, and the Teltator’s brother, who 
carried the inftructions ; and, even with refpect to the legacy, there 
is the pofitive teftimony of one witnefs, corroborated with fueh cir- 
cumftances as force conviGtion on the mind—fuch circumftances as 
ought, we fay, tobe received, under the act ot Atlembly. The 
‘Leftator, avowing that he did not mean to leave all his eftate to his 
children, had for years before his death uniformly declared his inten- 
ticn ef bequeathing a legacy for the benefit of a School ; and buta 
few days befoie he expired, he requefted one ef the witnefles to bea 
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Truftee for thatufe. When, therefore, we find the fame intention 1788. 
expreiled in the inftrument produced, and the Scrivener depofes that = 


jt is expretled conformably to the inftruétions he received, there can- 
got be a doubt of our being in full poffeffion of the laft Will and 
Mind of the Teftator. The Will is, therefore, clearly eftablifhed by 
legal preof, within the letter and fpirit of the a&t; which, by thus 
uling acomprehenfive, though plain and fatisfactory, mode of ex- 

reilion, intended to obviate the many mifchiefs that had arifen, 
trom the {tri& rules of proof required by the civil and ecclefiaftical 
law. 

Wilcocks, in reply.—It is conceded, that, according to the law-in 
England, a Teftament of chattels muit be proved by two witneffes ; 
but it is argued by the adverfe counfel, that under the ftatute of 

2. Hen. 8. c. 1. a Will of lands is fufficiently proved by one witnels. 
in this we cannot agree; for, none of the cafes, cited on the part 
of the Appellee, relate to the folemnities of making a Will, or the 
degree of proof that is required: the only point agitated or determi- 
ned in any of them, is, whether the inftrument in queftion be « good 
Will in writing, or not? and though there is no exprefs adjudication 
upon the fubject, we find it faid that two witneiles are neceflary 
to a Will, faving that, in cafe of land, the folemnity of writing is 
alfo neceflary. Swink. 6. which is a {trong implication in favor of 
the Appellant’s doétrine. 

But the prefent controverfy muft be decided, afterall, by the act. 
of Affembly, which was made with a full knowledge of the ideas 
and determinations in England, relative to the probate of teftamen- 
tary writings; and there appears from the feveral prior a&ts of the 
Legiflature of Pennfylvania, a fixed intention to adopt the practice 
of that country. If, indeed, by the words, er other legal proof, \efs 
than two witneffes were meant, thisabfurdity will be obvious, that 
in the firf part of the fentence, we are called upon to prove the 
Will by tw, or more, credible witneffes, upon their folemn affirma- 
tion; and that in the clofe of it, we are allowed to make the proof by 
one, or lefs than one, witnefs, that is by circumftances which fatisfy 
the mind; fo that the words— two or more witnefles””—are by fuch 
conitruétion fatisfied by 2 proof of “ two or lefs than two witneiles.” 
Thus, likewife, the teftimony of two witnefles, or of /e/s than two, 
under any circumflances, is made tantamount to the teftimony of twa 
or more witn effes, upon their folemn affirmation ;—a conceflion which, 
it is not probable, a Legiflature, compofed of Quakers, would have 
been eafily inducedto make. On the contrary, the defign of this 
claufe feems to have been, to prevent any doubt of a man’s ri ht to 
deliver his teftimony, conformably to the dictates of his conicien- 
{cious fcruples; and, having provided that the proof might be made 
by two, or more, credible witnefles, upon their folemn affirmation, \t 
was neceffary to proceed to admit other legal proof, tor, it the Le- 
giflature had ftopped there, an affirmation would be the only form of 
atteflation by which a Will could be eftablifhed ; and as the law al- 
lowed no perfon to affirm, who was net cenfcientioufly rin 
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of taking an oath, it follows, generally, that none but a Quaker 
could be a witnefs toa Will. 

Certain it is, therefore, that other legal proof, is placed in oppo. 
{ition to plone affirmation, and not to the number of witveffes ; and 
the claufe, fairly conftrued, amounts to this, that “* Wills &c. being 
proved by two, or more, credible witnelles, ypon their folemn affir. 
mation, or by two or more credible witneffes, under any other legal 
qualification, thal] be good and available in law ;”—the fame number 
ot witnefles being neceilary to the probate, whatever may be the 
form of atteftation. 

This conftrution is perfe&tly conformable to the caution and tq 
the liberal principles of the Legiflature of that day. They firft take 
care to eftablifh a mode of proof according to their own religious per- 
fuafion, and then, under the general expreflions—* other legal 
proof ”’—woul]d admit all modes of atteftation, which either the law 
of that day, or any future time, fhould recognize. 

Without fuch precautions, how precarious would be the fituation 
ef property! In the laft moments of life, when the body is depreffed 
with bekels: the underftanding impaired by age, @nd the mind 
agitated with doubt and apprehenfion, we may eafily conceive the 
fuccefsful operations of artifice and fraud, “The government of eve- 
ry wife and enlightened nation has endeavoured, therefore, to prote& 
the imbecility and weaknefs of that ftate, from the force or cunning 
of interelted men: nor is it jult to the reputation of this country, tq 
fuppofe, that her Legiflature alone, has left the proof of the laft, 
and moit folemn, act of her citizens, to mere circumftances and 
conjecture. 


The Court took time to confider of their Judgment, which was 
the next day delivered by the Cu1zF Justice. 


M‘Kean, Chief aap tg caufe comes before us upon an 
appeal from the Regifter of Wills, and two Juftices of the Court of 
Common Pleas of the county of Montgomery; and, it is agreed, that 
there is but one queftion for the determination of the Court; ta 
wit, whether a Will not written by the Teftator, or fub{cribed by 
him, but put into writing by his direétion, and proved to be fo only 
by the perfon who drew it, ought to be eftablithed as a good and 
perfe& Will and Teftament ? 

The difpofition of property by Will, was certainly the firft mode 
of conveyance ufed ameng men ; and fome authors, in tracing its 
mu fi have informed us, that Noah made a Will, devifing the 
whole world to his fons, according to their refpe€tive proportions, 
The conveniency of the thing having rendered it univectal, cultom, 
at length, became a law for its fupport; and different folemnities, 
oer forms, were prefcribed by different Legiflatures, in order to fix 
the authenticity of a teitamentary writing, Thus, by the Roman 
Jaw, it was originally requifite that a Will fhould be in writings: 
fubfcribed by the Teftator, if he could write, before feven — 
an 
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and, if, he could not write, then publifhed by him im the pre- 
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fence of eight witneffes; but this number was property reduced to (poet 


two in the time of Fuffinian. By the civil and ecclefiaftical laws, as 
they prevail in England, the ableft writers concur in faying, that 
two witneiles are required, and that two are fufficient to provea Will. 
The ftatute of 32. H. 8. ¢. 1. (which is merely explained by the 34. 
and 35. of the fame reign) enables a man by his Will in writing to 
difpofe of all his ae» lands, and two thirds of his lands held in 
capite; which, by the fubfequent operation of the 12. Car. 2. ¢. 24. 
extends to all his real eftate. It is incontrovertibly fettled, however, 
that neither the ftatute of Henry 8. nor the f{tatutes by which it is ex- 
plained, made any alteration in refpe& to Teftaments of goods and 
chattels; and therefore, they are ftill regulated, as they always were, 
by the civil and ecclefiaftical law, which, as it has been already re- 
marked, requires the atteftation of two witneffes. 

As this, then, was the eftablifhed rule in England, and as by the 
Charter trom Charles the Second to William Penn, the laws 
of England relating to property, were to be the laws of the Province, 
until altered by the Legiflature of Pennfylvania, we muft now en- 
quire, whethe® any act of our Legiflature has fubftituted another 
mode of proof? , 

It is contended, on the part of the Appellees, that the law, enacted 
in the year 1705, has placed Wills of real eftate, and Teftaments of 
perfonal property, upon the fame footing ; and that any proof which 
would be fuificient to convince a Jury ofa faét in iffue, is, by that 
law, made competent to the probate of a laft Will and Teftament. 
Ithas been argued, likewife, by the fame counfel, that, even in 
England, from the pafling’of the ftatute of 32 Hen. 8. ¢. 1. "till the 
pailing of the ftatute of frauds, 29. Car. 2.¢.3. the pofitive teftimo- 
ny of witneffes was not required, but that any common law evi- 
dence, founded upon circumftances, was fufficient to prove a Will 
of lands. Qn this point, there is, perhaps, no carl adjudication 
to be met with in our books; yet there are cafes in which the ne- 
ceflity of two witnefles toa Will of lands, feems ftrongly to be im- 
plied. God. Orph. Leg. 15. Dy. 72. Plow. 345. But the caufe be- 
fore the Court muft finally depend upon a proper conftruétion of the 
act of Affembly ; which has declared, that “ Wills &c. being proved 
“‘ by two or more credible witneffes, on their folemn affirmation, 
“or by other legal proof, fhall be good and available in law;” and 
as all teftamentary writings, whether for the difpofal of realy or 
perfonal, eftate, are fubject, in this refpeé, to one rule, the whole 
— refts upon the words, or other legal proof. 

n the conitruction of ftatutes, the fame principle fhould be ob- 
ferved, which prevails with refpect to Wills; and the intent and 
meaning of the Legiflature in the former, ought to be as catefully 
fought after, and as faithfully purfued, as the intent and meaning 


of the Teftatorin the latter. What then was the intention of the- 


Affembly in paffing this act? The Appellees alledge, that it was te 
admit common law evidence in the cafe of Wills; and that. @rher 
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legal proof, is an alternative oppofed to the number of witneffes. But 


Ld tothis, it has been anfwered, that lefs proof than two witneff 





could not, confiftently with the reafon and nature of the fubje&t, be 
intended ; and that other legal proof, is put in oppofition to /olemn af. 
rmation, in order to admit the atteftation of an oath,—whether ads 
miniftered upon the Che toa Chriftian, or upon the Pentateuch toa 
ew; whether with the folemnity of an uplitted hand, according to 
ome fectaries; or with the ceremonial ot the hand placed beneath 
the thigh, as itis practifed by the Gentoo nations. - 
This appears, upon the whole, to be the genuine expofition & 
the at ; and the adverfe doctrine is pregnant with fo much abfur. 
dity and inconveniency, that it ought not to be imputed to the Les 
giflature, nor ought it to receive the fanction of the Court. Befides, 
we find, that this very a& requires the teftimony of two, or more, 
witneffes to the probate of a muncupative Will, and likewife, to the 
revocation of a Will; and every principle which could make it nes 
ceflary in thofe inftances, mult, a fortiori, operate in the cafe befor 
us: For, it could not be defigned, that greater folemnity thould be 
obferved in a verbal Teftament, or in repealing, than im making, a lak 
Will and Teftament;—an act of the moft ferious and inaportant na 
ture, not only as it affects the Teftator, but as it affects the peace 
and welfare of pofterity. 
In fhort, from the uniform tenor of the A&ts of Affembly, from 
the practice of the Courts, and from the other analogous feétionsof __ 
the fame law, it is evident that the Legiflature meant to require two 
witnefles, in proof of every pra writing, whether for the 
difpofition of real, or perfonal eftate. This opinion, in which the 
Court unanimoyfly concur, we are happy to deliver; for, it would 
be dangerous indeed, were the idea tolerated for a moment, thata 
notary, or any individual, could alone, according to the oppofite 
conftru€tion, prove the validity of the Will which: he had written. 
By ‘uch means the very purpofe of Wills might be defeated, and 
the fulleft {cope given to foul and traudulent impofitions. 
Bayan, Fu/ftice.—The witnefs, on the prefent occafion, is indu- 
bitably a man of fair and upright character ; and, therefore, it is the 
more particularly to be obferved, that the opinion of the Court as 
founded upon the indifpenfible neceiflity of having two witnedles to 
the probate of every Will. 
By tHe Court: Let the fentence and proceedings of the Re- 
gifter’s Court be reverfed. 


Kirxsripe etal, Pifs. in Err. verfus Durpen. 


f Tyr Plaintiffs in Error had executed a Bond, bearing date the 

23d of O&cber, 1784, to the Defendant, with a warrant to cén- 

fefs Judgment thereon, directed “To Wm. Lewis, Attorney of the 

‘Court of Common Pleas at Newtown, in the county of Backs, or.to 
° “ any 
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# any other Awtorney, of ay other Court, and at the fame-time a 1783, 


“ mortgage of lands in the fame county, as a collateral fecurity.” 
The J ent was entered it: the Supreme Court,’ as of Bucks 
county of September Term 1787, whereupon a writ of Error was fued 
out, in order to fet the Judgment afide, and the following errors af- 
ed: 
or) That the Judgment was entered im the Supreme Court for 
adebt which arofe before the paling of the A& of Aifzmbly, that 
ave original jurifdition to the Supreme Court, in the county of Phi- 
bia. 

adh. That the warrant of Attorney did not authorize the entering” 

up the Judgment in the Supreme Court : and 
dly. The general errors. 

To which in nullo ef erratum was pleaded. 

Swift, for the Plaintiffin error, argued, I. That the Supreme 
Curt never had original jurifdiGtion’till the late law; for, the a& 
by which it was initituted, gives only an appellate jurifdiction: t Siate 

s. 114. 115. Sect. tr. and that it was evidently the intention of 
the Legiflature,to confine, even the exercife of that power, to fuits 
exceeding £ .50. Ibid. 338. 9.Sect. 4. He infifte, thatthe A& of A fem- 
bly giving the CN aE 7p likewife furnithed a fatisfacto- 
ry inference, that the Court did not previoufly poffefs it; but that, 
at all events, after that act was pailed, no action, for any antecedent 
debt or caufe, could be brought in the Supreme Court; nor, even for 
debts arifing after that act was paffed, in any other county than Phila~ 
delphia. 4 State Laws. 154. Sect. 4. 5. 

II. On the fecond error, he ftated, that, as it was an error in 
fad, the Defendant’s plea had allowed it ; for, if the Plaintift affigned 
error in faGt, and error inlaw, the Defendant ought to join iffue as 
to the fact, and plead sm nullo ef erratum as to the matter of law 3’ 
but if he pleads in nullo ¢/? erratum only, he admits the fa&s, and 
the Judgment muft be reverfed. 2 Bac. Abr.218. He waved this 
advantage, hewever, and contended, that the warrant, authorizing 
any Attorney, to enter up the Judgment in the Court of Common 
Plsas, of Bucks county, could not be extended to authorize the 
entering it up in the Supreme Court: for, where an inferior thing is 
mentioned, a fuderior cannot be intended. 2 Co. 46. and fuch has 
been the uniform determination of the Judges. 2 Inf.457. 8. The 
warrant of Attorney gives a bare authority, which ought to be ftn&- 
ly purfued; and, though direted to any Attorney of any other Court, 
RE cannot be taken to mean of a Superior Court, but only Courts of 
equal and concurrent jurifdiftion. Nor can the jurifdiction be given 
by coufent (which he faid, however, was not the prefent cafe) for, 
common recoveries are certainly actions by confent, and yet it was 
neceflary that a law fhould exprefsly veft, in the Supreme Court, a 
power to entertain them. 1 State Laws 224. But the intention of 

the parties appears by the mortgage, as well as by the Court fpe- 

cified in the warrant, to have been to bind only the eftate in Bucks’ 

county ; whereas, by entering up the Judgment in the Supreme Court, 
Oo a lien 
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a lien is obtained upon the lands of the Plaintiff in error, throughout 
the State. { 

Wilcocks, for the Defendant in error, admitted, I. That it had 
been long a queftion, whether the Supreme Court had original jus 
rifdiction before the pafling of the late law; but, even refolving 
that point in the negative, he contended, that the Court might re- 
ceive and fuftain a caufo under the peculiar circumftances of the pre- 
fent cafe. For, being an action of debt, it was, in its nature cog. 
nizable there, and no law prevented the parties from confefling 
Judgment, by confent, without the trouble and expence of an ori- 
ginal. ‘This was not, therefore, to be conftrued into an exercife of 
original jurifdiction ; but merely a paflive acquiefcence in the agree. 
ment of the parties, to enter a Judgment upon the records of the 
Court. Such, he faid, had been the old and conftant practice in 
Pennfylvania, both before and fince the revolution, as well with re. 
fpect to the confeffion of Judgments, as to the entering of amicable, 
aCtions; and if the matter were to be traced, the titles of many real 
efiatcs would be found to depend upon its legality—fo that the greateft 
diforder and uncertainty would be introduced by a contrary determi- 
nation at this time. If, then, it was never doubted that the Court 
had a fufficient authority to compe! the parties to perform am agree- 
ment, a fortiori, they may compel the performance, when the agree- 
ment is made with the folemnities of a warrant of attorney, andi 
under circumftances which would etherwile be attended with the 
mott pernicious confequences. 

. II. With refpect tothe fecond Error, he faid, that, if it were necefs 
fary, the Court would permit him to alter his plea; but asit had: 
been agreed to difcufs the validity of the warrant of Attorney on the 
prefent iffue, he fhould contend, that the cafes cited did not fupport; 
the objection. Headmitted, that when an a& of Parliament en- 
tered into an exact enumeration, and it appeared from the fubjed, 
that nothing more was intended, than what was expreffed, there the 
rule prevailed, and a recapitulation of inferior things, could not, by 
implication, affect things of a fuperior nature. But when an act con-» 
tains general and comprehenfive words, which indicate.an intention 
to embrace a higher objeét, he infifted, that the f{pirit and meaning 
of the law, was not to be fettered by the mode of expreffion. This» 
controverfy, however, he diftinguifhed from the cafe of ftatutes; 
for, he faid, {t did not arife on the conftruétion of an act -of Par- 
liament, but whether an inftrument, executed by an individual, was 
fufficient to authorize certain proceedings. It was, therefore, a 
matter of a private nature, and muft be conftrued, as all contraés 
between Debtor and Creditor are conftrued, that is, according te 
the true intent and meaning of the parties. The form of the ware. 
rant is the fame that has been ufed for more than a century paft ; it 
is general ; it is comprehenfive;. and it has ever been taken in that 
fenfe, which gives the greateft bencfit to the ebligee, that can be 
obtained from the confefflion of the Judgment. The late a& of AG. 
fembly (pafled September 1786,) which gives original Jurifdiiion 
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ughout ; : 
‘ go the Supreme Court in Philadelphia, in Seé. 4. plainly fuppofes 27882" 
it had the eaufes to be fuch as are initituted by Capias, Summons, Attach- 
al jue ments, Sotre facias, Partition, or Dower; all which modes are par- 
olving ticularly fpecified; and it certainly holds forth no idea to prevent an 
ht re. amicable fuit boing entered, or a Judgment being confeiled, byva 
1e pre~ {pecial warrant of attorney, as in the prefent cafe. It was natural 
P COg- to fpecify the Common Pleas ot Bucks county, becaufe the parties lived 
fefling in Bucks, and the eftate, upon which the mortgage was given, lay 
In Ori- in that county : but it was certainly in the power of the Obligor to 
cife of give authority to enter Judgment in any Court within the United 
agree- States—from the nature of the contrac it mutt be prefumed that he in- 
ot the tended to do fo, as well as from the terms of the warrant, which autho- 
ice in rize the entering the Judgment in any Court in America; and, agree- 
ith res ably to the eftablithed practice and interpretation of fuch warrants 
—_ af Anorney, the Judgment has been confefled in the Supreme Court. 
vy real § 
reateft The Cuizr Justice delivered the unanimous Judgment of the 
termi- Court. . 
Court 
agree- M‘Kean, Chief Fuftice—We are happy that this caufe has come 
agree- before us fo recently after the pafling of the a&t of Affembly; as, 
» andi by an early fettlement of the practice, much uncertainty and litiga- 
th the tion may be avoided. 

There are ¢we grounds upon which, we are clearly of opinion, 
necef. this Judgment ought to be fet afide. The firf is, that though it 
it had has been entered, in purfuance of a warrant of Attorney, after the 
on the pafling of the law, yet the Bond is of a prier date; and we find it ex- 
upport, prefsly enacted, “that no fuit or action fhall be commenced in'the 
nt en- “ faid Supreme Court for any debt or a which arofe BEFORE the 
ubjed, “ paffing of this aé, except faits of the Commonweaith, and fuch 
cre the « wherein the title of land, or other real eftate, may ceme in quef- 
ot, by» “tion.” For this reafon, therefore, we think that the Judgment 
st con-* eould not have been entered up, even in the csunty of Philadelphta. 
ention But, in the fecond place, whatever doubts may formerly have been 
eaning entertained, it is certain that, after the 2d of Fanuary 1787, the ori- 

This» ginal jurifdition of the Supreme Court is, by the 4th Section of the 
tutes 5 fame at, reftriéted to the county of Philadelphia; and this Judgment 
of Par- being entered, at a fubfequent period, in the Supreme Court as of the 
al, was county of Bucks, there can be no doubt, that the proceedings are, like- 
ore, a wife, on that account, erroncous and irregular. 
ntraéts The intention of the Legiflature was, evidently, to prohibit the 
ling to entering up Judgments on bonds &c. by virtue of warrants of Attor- 
© war-. ney in that Court, which fhould aff2é the lands of the party in any 
aft ; it other county than Philadelphia; and the cenfequences would be fo 
n that injuridus, that, even if we could, we ought not to admit a different 
can be conftruction of the act. For, if one Judgment were entered in 
of Af-. Wafbington county, and another Aere, on the fame day, by what principle 
jiftion. § could wedetermine, which of thofe Judgments had the prior lien ? 

to The-queftion would be productive of great perplexity in the admi- 
Oo 2 niitiation 
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niftration of juftice; and might eventually prevent the transfer of 
lands, which it is the policy ot this country to facilitate and ef. 
courage. 

With refpe& to the other obje&tions ;—the Court might-give the 
Defendant leave to amend his plea, fo as to remove the difficulty,. 
which arifes from the aflignment of the errors in faét. And, thou 
the queftion on the extent of the warrant of Attorney, would fe. 
quire fome confideration, yet, it is a rule, that the aéts of the parties, 
as well as acts of Parliament, fhall be liberally conftrued to promote 
the remedy. Ihave, therefore, no doubt, that if the Judgment 
had been entered in the Supreme Court of the ftate of New-Ferfey, it 
would be deemed good there; although that Court is not fimilar to 
the Court fpecifically named in the warrant. Butit is unneceffa 
to pronounce any determination upon thefe points, as our opinionis 
unanimous, for the other reafons which have been mentioned. 

Let the Judgment be reverfed. 


Swift fuggefted, that, asthe Judgment had been entered coram n 
judice, the Plaintiff had been wantonly driven to bring the writ of 
Error, and might, therefore, be entitled to cofts. 

But, by M‘Kean, Chief Jatio—Yf you had moved the Court 
below, the fame decifion would have taken place; and the ac of 
Affembly is pofitive, that on the reverfal here of a Judgment, cach 
party fhall pay his own cofts. See 2 State Laws. 273- Seé?. 7- 
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Tettzr werfus RAPESNYDER. 


4 parties, having confented to a reference, filed a written 
agreement appointing three perfons, without faying or any 
two of them, toreport; but the Clerk, in making out the rule, had 
fo expreffed it. The three referees met, though only two of them 
figned the report; and now Lawrence moved to fet it afide, on ac- 
count of this variance between the rule and the agreement ct the 
parties, offering to examine a witnefs, who was prefent at the tranf- 
action, to fhew that it was intended all the referees thould concur. 
See Fitzg. 215. 

To this, Jngerfoll, for the Plaintiff, obje&ted ; and faid, that where 

arties have reduced their agreement to writing, particularly in the 
cafe of a record, nothing by way of addition or alteration was ad- 
miffible. ‘To prove a name meant, or a fraud committed, and fome 
other fimilar circumftances, were, he infifted, the only exceptions to 
this principle. . 

But, by THE Court :—The queftion is not, whether parol tefti- 
mony fhall be given againft a record; but whether the agreement 
filed in the Court, was a fufficient authority to the Clerk to make 
out the‘rule to any two of the referees. If this was his miftake, it 
certainly ought not to bear againft the Defendant.° 

The witnefs being examined, and having proved the Defendant’s 
allegation, the oppofite counfel contended, that as the rule had been 
before the Referees, and was infpected not only by them, but by 
the parties, it was too late to make the objeGtion; for, it would be 
unjuft to allow this advantage te the Defendant, after the whole 
bufinefs had been difcuffed, and the report agreed upon. 

ce 
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Lawrence propofed reading fome cafes to thew, that the authori~ 


L_— ty given to the Referees by the a4 of the parties, ought to have, 


been ftri€ily purfued. 

But, by rae Courr :—There would have been fomething equit- 
able in the objection to the report, ifonly two of the Referees had met; 
but, as it appears that they all entered op the bufinefs, though enly 
two of them have fubfcribed the report, we can confider nothing 
but the evident miftake of the Clerk ; and, for that reafon alone, 

Let the Report be fet afide. 


Tuomrson verfus Younc. 


ON a rule to thew caufe why an Exoneretur thould not be entered 

on the Bail-piece, it appeared, that the Defendant was a refi- 
dent ot Maryland (though he came occafionally to Philadelphia upon 
bufinefs) and was duly difcharged under the infolvent law of that 
State. Upon the authority of Millar verfus Hall, ant. 229. the 
rule was made abfolute. : ' 

Sergeant and Ingerfell, for the Plaintiff, attempted to eftablith this 
diftinctien, that, in Millar verfus Hall, the Defendant was a citizer 
ef Maryland, and that the money, for which the action was brought, | 
had been received in Baltimore; but that in this cafe, Young, though 
fometinies in Maryland, was, in fa&, a citizen of Penn/ylvania, and 
that the debt was contraéted here. They acknowledged, however, 
after the examination of the witnefles, that they had failed in their 
proof; and, therefore, no argument was made in fupport of the 
diftinétion. 


WuitTesipe verfus OAKMAN. 


7 S was a Foreign Attachment returnable to December Term’ 
1787, in which Judgment had been entered agreeably to the 
ac&t.of Ailembly. 

Ingerfoll new moved for a rule to fhew caufe, why the attachment 
fhould not be quathed ; obferving,. that it the fame thing might be” 
dope in a circuitous manner, he fuppofed it could not, in this way, * 
be deemed too late: For, upon entering fpecial bail, the Plaintiff 
might be called on to fhew caufe of action; and attachments are 
eften fet alide where no caufe is thewn. 1 

Suippen, Prefident.—It is very late to move for arule of this na« 
ture, If there is a miftake.in the proceedings, but not:jon the me+ 
rits, to thew the caufe of a€tion may be required, after {pecial bail- 
is entered, We thould be afraid, however, of introducing fo dan-* 


gerous a practice as would be countenanced by granting the prefent 


metien. . 
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Inger fell {aid, that, if the Court were ofepinion, that he was too 
late, he fhould not certainly prefs the queftion ; but wave his mo- 
tion; which was accordingly done. | 


Morcan verfus Ecxart et al. 
Morcan verfus Bower. ; 


N arule to thew caufe, why the arrefts in thefe actions, fhould 
not be fet afide, it gore that Eckart, being the Lieutenant 
of Bucks county, came to Philadelphia in order to obtain from the 
Executive Council the commiffions of fome Officers of the Militia 
within his department; that Bower, being one of the Sheriffs elec of 
the fame county, came for the purpofe of foliciting his commiffion, 
and giving the ufual fecurity ; and that while here for thefe refpetive 
purpofes, they were both arrefted at the fuit of the Plaintiff. 
‘tighman, in fupport of the rule, contended, that the Defendants 
were privileged from arreft, on account of the public nature of.the. 
bufinefs which brought them to Philadelphia; and ftated, as the gréat 
principle upon which privilege and protection are founded, that the 
rights and intereft of the Commonwealth muft, in many cafes, be pre- 
ferred to thofe of individuals. Vin. tit, Priv. 84. pl. 1. He then 
clafled the cafes of privilege under two general pofitions:—1ft, That 
where Py law it is a man’s duty to attend at a particular place, or 
Court, he fhall be fued there only ; and no one thall be compelled: 
toundertake any thing inconfiftent with fuch duty, or with his pro- 


feffion, in particular cafes. Vin. tit. Priv. 509. pl. 1. Cro. Car. $85. + 
‘Sir W. Fones. 462. Stra. t107. 3% Leon. 149. Vin. tit. Priv. 513. 


pl. 8. Barn. Notes. 200. 378.—And, 2dly, That where a man is un- 
der a legal obligation to attend, or where he goes to demand juftice, 
he fhall not be arréfted at all. Vin. tit. Priv. 515. pl. 6. Com. 446. 
1 Brownl. 15. 2 Black. Rep. 1113. 1 Atk. 54. Stra. 1094. Vin, tite 
Priv: 512. pl. 18. ibid, 514. pl. 12.13. ibid. 515: pl. 6: : 
In the prefent inftances, he urged, that it was incumbent Spo 
the Sherif to wait on the Executive Council, as the law‘required him 
to give {uch fecurity, as they fhould approve: And, with refpe&tte 
the Lieutenant of the county, he alledged, if the Court now doubt- 
ed, they would be fatisfied upon enquiry, that he, likewife was in 


the profecution ef his official duty on the above mentioned occafion. ° 


e then adverted to the impolicy of increafing the jealoufy, that 


feemed to fubfift already too much, between the city and the remote * 


parts of the State; but this, he prediéted as an inevitable and ruin- 
ous confequence, if, whenever a countryman came hither a 
public bufinefs, he was liable to be arrefted and detained. he 
city would foon be likened to the Lion’s den, towards which in- 
mumerable tracts of icet might be traced, fed nulla veftigia retorfum. 
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Sergeant and FB. M‘Kean;, for the Plaintiff, ftated, that the ‘cafes. 


of privilege in England, were limitted ‘to an attendance upon Par. 


liament, or upon Coarts, as a party, juror, witnefs, or officer; 
and that all the authorities which had been cited for the Defendants, 
were fully comprehended within thefe bounds. They .admitted 
that reafonable privi had, likewife, been allowed in Penn/ylvania; 
but denied that, in either country, the ddétrine had been extended 
to the obje& of the prefent rule. For, they infifted, that the Sheriff's 
attendance upon the Executive Council, was voluntary, in order to 
folicit an appointment, which, notwithftanding his being on the re. 
turn, the Council might, at pleafure, grant, or refufe. Neither 
was he bound to give fecurity ’till he was appointed; and, even, 
then, it was not neceflary to be piven in the city of Philadelphia — 
With refpe& to the Lieutenant of the county, nothing, they faid, 
could be more evident, than that his vifit to Philadelphia was an a&t 


‘ of fupererogation, to perform what no law required him to do, and 


what might as well have been performed through the agency of a 
Poft-rider. 


If, indeed, the attendance of the Sheriff, or of the Lieutenant of 
the county had been required by the Executive Council; or, if they. 
had been brought before that Board by any legal procefs ; they might 
then’ have claimed the advantage of the general rule ef privilege. 
But there can be no pretence in reafon, or law, to exempt from an 
arreft, either a man, who voluntarily comes to folicit an office; of 
one, who undertakes a journey som to oblige his neighbours by. 
bringing them their commiffions, 


At an adjourned fittings, held on the 6th of September, THE Pres 
SIDENT delivered the clear, and unanimous opinion of roe Court, 
that the Defendants were not protected from arrefts, for any caufe 
that had been fhewn. He obferved, that they had not been re- 
quired by the Executive Council to attend them, but evidently came 
to Philadelphia on their own private bufinefs; and that it was the 
duty of the Court to be careful not to extend the dorine of privi- 
lege to the injury of honeft creditors. 


The rule difcharged. 


BoLton- verfus MARTIN. 


Stes Defendant was one of the members from Bedford county, 
in the State convention, which affembled at Philadelphia, tatake 
into corfideration the adoption, or rejection, of the conftitution 

pofed fer the Government of the United States, by the Foederal Cone 
vention on the 17th of September 1787. During his attendance upon 
this duty, he was ferved with a Summons at the fuit of the Plaintiff; 
and Sergeant obtained a rule to fhew caufe, why the Procefs fhould 

not 
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not be quafhed, upon a fuggeftion, that the Defendant,’ a@ting in 1 


this public capacity, was entitled to privilege? 

The cafe was elaborately argued by Levy for the Plaintiff; and 
Sergeant and Bradford for the Defendant. 

Levy reprefented the queftion to be, fimply, whether a member 
of the State Convention was protected, during the feffions of that 
body, from being ferved with a Summons? He remarked, that there 
appeared to be a {trong diftinétion between the privileges of a per- 
manent Legiflature, and thofe which might be claimed by a Conven= 
tion called for a temporary purpofe: but, waving any argument 
arifing from that fource, he contended that there was no fimilitude 
between the deliberative bodies of England and Pennfylvania; * and 
that, confequently, the privilege of Parliament in that country, was 
not capable of a {trict application in this. The Englifh Conttitution, 
confifting of three branches, was fo conftructed as to prevent the 
encroachments of one branch upon another, and privilege, as allow 
ed in England, was the neceflary refult of that principle. The pris 
vilege ot the Houfe of Lords, might, perhaps, be founded on imme- 
morial ufage ; but if the members of the Houfe of Commons had not, 
likewife, been protected from arrefts, it is eafy to perceive, that 
their deliberations and decifions might, at any time, have been in- 
terrupted by the practices of the other branches of the government. 
But if we muff {till be refered to the privilege of Parliament, he in- 
fifted that the protection of a member of the Houfe of Parliament, ex= 
tended only to the cafe of arrefts, or perfonal reftraint, and not‘te 
the fervice of a Summons. Atk, tras 4t. 42. 43. ¥ Mod. 146. S?C. 
Nay, we find that anciently the Courts of Juitice only took cogni> 
zance of the Privilege of Parliament, to deliver the party out of 
cuftody, and not to abate the fuit brought againit him 1 Black. Gom. 
166. Dyer 59. 56. With refpect to the nature of privilege, he ar- 

ed, that, in modern times, it was become an odious and unpa* 
Jatable doctrine ; and that if it were res nova, a very doubtful 
queftion might be made, whether the advantage which the publi¢ 
derives from the protection of its fervants again{t vexatious and ma- 
licious arrefts, compenfates for the injury done by {creening a man 
from the payment of his juft debts. The policy of Queen Elizabeth's 
obfervation, that “ he was no fit fubject to be employed in her fer- 
“vice, that was fubject to other men’s aétions, left the might be 
“ thought to delay juttice,” * deferves to be well confidered in a Re- 
public; and it appears, indeed, to have operated confiderably, even 
in that kingdom, from which all our_preeedents on the fubjeGt.are 
derived. | Statute after ftatute has been framed to narrow this in- 

fraction of the common law ; and, by the influence of Lord Mans- 
field’s eloquence, the ftatnte of the 10 Ges. 3. ¢. §0. feems at length to 
have placed it upon a fafe and reafonable foundation ; for, a Peer of 
the moft diftinguifhed rank may, at this day, be ferved with a Sum- 
mons, during the fitting ot Parliament. 1 Black. Com. 166.—Bat even 
when the pretenfions of the Commons were exalted to their greateft 
height, it was always admitted that their privilege was given torthe 
P 
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788, * 


> 





1788. 


298 






















































Caszs ruled and adjudged in the 


benefit of the people at 6 and not for the benefit of the indiy{. 


dua'. Sir J. Raym. 142. How then can the intereft of the peoplé Tic 
be aife&ted by a procefs which impofes no reftraint upon the perfon, gu 
and occafions no interruption of the public bufinefs?—-Nor was the not 
privilege of the Englifh Commons ever extended by analogy to other the 
deliberative bodies. ’Till the ftatute of 8H. 6.4 1. was pafled, in and 
the year 1427, the members of the Convocation (which was then a nat 
deliberative Ailembly whofe decifjons, in matters within their jurif- Th 
diction, were taken to be law) were liable to arrefts; and to remove hat 
every dcubt, whether this was merely a declaration of the ancient bee 
law, or an introduction of fomething new, 3 Black. Com. 289. fays - 
exprefsly, that the Privilege was given by that {tatute. bet 
If then we are to be governed by the privilege of the Britifh Par- S 
liament in determining this queftion, are we to receive that privilege it 
entire,—in its duration commencing forty days before, and conti & 
nuing forty days after, the Seffions ; and in its objec extending to Jy! 
the fervant as well as to the mafter? Or, are we to receive it divelted On 
of its more odious trappings, and purified by the wholefome re. .. 
ftrictions of modern {t tutes? Ifthe latter propofition prevails, we ed 
have fhewn that privilege cannot proteét the Defendant from the g 
‘ fervice of a Summms; and, with refpeé to the former, though, it is 1 
true, we have adopted the municipal regulations of that nation for : 
the fecurity of property, and the punifhment of crimes; yet, does 4 
it follow that we are to be encumbered with the various extravagan- 3 
cies of their political fyftem, exhibiting to the world the abfurd . 
portrait of a Aepudblic, with the heterogeneous features of a Mo- : 
narchy? \n this country an univerfal equality is eftablifhed; no jea- . 
lous, and rival, powers, warp the legiflature; the diitinétions of 


rank and degree are unknown, except, indeed’, in the honorable 
pre-eminence which the voice of the people periodically beftows on 
the moit worthy ; and furely the privileges of the Sophi of Perfia, 
or the Mufti of Conflantinople, are as fit to be engratted on a contfti- 
tution of this defcription, as the Privilege ot the Briti/b Peerage, or 
their Houfe of Commons. 

But, after al!, if the effential difference in the principles of Go 
vernment, fhould not be fufficient to exclude the privilege contended 
for, the 5 Sect. of the Art. of (onfed. which has bcen incorporated in- 
to the new Foederal Syitem, is tantamount to a folemn declaration, 
that no fuch privilege exifts: for, there, Congrefs, in defining the 
privilege of its members, fccures them from arreft and imprifon- 
ment, but not from the procefs of a Summons. Will.it, therefore, 
be alierted that the Defendant, in the prefent cafe, is entitled to 
greater privileg-s, than he would have enjoyed as a member of that 
honorabie body? The idea is contrary to reafon and propriety ; and 
if we muit argue from analogy, there can be no doubt that we ought 
rather to apply to Congrej/s ior the precedent, than tothe Parlia- 
meut of Great Lritain. 

Sergeant tox the Defendant.—The exemption from arreft in the 
cafe of members of Parliament, is totally unconnected with the po- 
litical 
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pect jytical fyftem of King, Lords, and Commons. It is a privilege 1788. 
ta) ted tor thisend, that the adminiitration of the government may 
s the not be interrupted, or damaged, by the embarrafsments arifing from 
other the private aifairs of thofe who are called into the public fervice ; ' 
d, in and, as a necelfary confequence of this principle, it belongs to every 
hen # national body, conitituiionally aflembled for iegiflative purpofes. 
jurif- The members of the Houfe ot Commons in England wou'd theretore 
‘mové have been entitled to it, even if no King, or Houfe of L rds, had 
acient been known to their conftitution ; the Congrets of the United States 
- fays mult have enjoyed it, though the Articles of Confederation had 

been filent upon the fubje& ; and the poy on of a free People, 
> Par. convened in a fingle Houfe, are furely not lefs entitled to that di- 
vilege ftinctioa, than it they had oaly formed a third branch of the govern- 
conti ment. ‘That the privilege is applicable to the Legiilature o: Penn- 
ng to fylvama, mutt then be acknowledged, though it certainly is not con- 
velted terred by any politive law: Nor can it be denied to a Convention 
re ra acting under the immediate fanction and authority of the people, upon 
a queition of the higheft importance to the general interefts of the 
community. Their power, though directed to a particular object, 
was derived from the fame fource, which fupplies the permanent 
Legiflature of the State; and their bulinefs equally required a pro- 
tection from vexations, interruptions, and intrufions. In thort, 
there is 2 fanétity in the character of the Reprefentatives of an in- 
dependent people, which is the true foundation ot privilege ; and it 
is recognized, not only tor municipakpurpofes, but, by the law of 
nations, for the protection of Monarchs, their Ambaifidors, and 
other public Minifters; in which refpect no pofitive ftatute will be 

orable found to mention it, "ull the reign of Queen Anne. * a 

we aa With refpeét to the dictinction that is attempted, that the privi- 

Perfia, lege is only froin arrefts, and not from being impleaded, it can 

onhtt: neither be fupported by law, nor the reafon oi the cafe. The fervice 

e, of of a Bill of ee which is no reftraint upon the Perfon, was helt 

| to be a breach of privilege, under circumitances infinitely lefs im- 

f Go portant, than an attendance upon the State Convention, 2 Stra. 

ee Foe ae 

endel 1094. In the cafe of Col. Pitt, the whole proceedings, ‘upon ma- 

edin. @ tre confideration, were done away ; 2 Sra. ggo. and 2 Ld. Raym. 

ation, 1113. fhews, that, though an original might be fued out, and con- 
ig the tinued down, in order to avoid the itatute of limitations, yet the 
rifou fanctity of the perion could not, in the fmalleit degree, be violated. 
refore, Even the cafe which has been relied on from Atk. Traéis, declares 
led to that he thal! neither be arreited, nor impleaded. \t would, indeed, 
of that be nugatory, if an exemption from the trouble of entering fpecial 
er bail, was all the advantage privilege conferred; as the public fervice 
ought would ftill be left expofed to the interruptions of an anxious attend- 

Perit. ance 7 a litigious {uit, and all its concomitant circumftances, of 

inftructing lawyers and collecting witneiles. 


in the Bradford, on the fame fide, arranged his argument under two pro- 
1e pd- pofitions; 1/7, That fuch a thing as privilege exiited in Pennfylve- 
tical Ppe 

' © See 7 Ann. c. 12. and the hiftory of that ftatute ins Bs. Com. 2550 


niay 
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nia; and 2d, That it extended to the cafe of a Summsns, as well ag 
a Capias. 

1. He faid, that where there was the fame reafon, there ought 
to be the fame law ; and ifthe purpofe of privilege was to prevent a 
man’s being drawn afide from his public duty, or embarralled with 
private cares, during his attendance upon it, that fundamental prin. 
ciple operated, at. leaft, with as much force in Pennfylvania as in 
England; and in the cafe of the State Convention (whofe bufinefs 
was of the moft critical nature) perhaps, more than in the cafe ot 
any permanent deliberative Atiembly. But, he afked, what writer 
has ever treated privilege as the refult et a form of Government, 
compofed of three branches? Experience contradicts the ailertion, 
Even in England, a member of Parliament cannot plead his privilege 
again{t a debt due to the Crown, fo fuperior is prerogative; the 
privilege which the law of nations confers upon Ambailadors, is not 
the refult of any particular form of Government; nor does the pri- 
vilege recognized in Courts of Juftice, reft upon fo equivocal a balis, 
Js a (uitor here protected from arrefts upon any political confidera. 
tion? or, can it be faid that a witnefs at this bar, owes his fecuri- 
tv tothe texture of the conflitution? No: Thefe are the effeéts of 
an univerfal principle, which equally applies in all Countries, and 
under every modification of Government; for, when the bufinefs 
of the State requires the attendance of an individual at a particular 
place, it would be unreafonable and unjuft to expofe him to an in- 
conveniency, which he would not have fuffered, but for that at- 
tendance ;—it would be impelitic, likewife ; for few men would 
be willing, on fuch terms, to engage in the public fervice. 

2. The preceding argument muit ferve, likewife, to fhew, that 
the privilege extends to the cafe of a Summons, as well asa Capias. 
For, though the Defendant avoids the trouble of entering fpecial 
bail; yet the former procefs, as well as the latter, will oblige him 
to attend the Court from which it iflues, however remote it may 
be from his fixed place-of refidence. But, in the prefent cafe, the 
Defendant is not folicitous to be difcharged from the fuit, for he 
will engage to appear gratis in the proper county. . 

The difficulty, in fact, arifes from the nature and extent of the 
jurifdictions of our Courts. In England the jurifdiction of the 
King’s Bench and Common Pleas, being co-extenfive with the king- 
dom, thofe Courts can direé&t the veune to be laid in the County 
where the caufe of ation originated. But ere, our County Courts 
are in their nature circumf{cribed ; and it has lately been determined 
in the Supreme Court, on a motion by Mr. Sergeant to change the 
venue from Bucks to Philadelphia, that, even there, this relict could 
not be cbtained ; for the aét of 1766, * exprefsly declares, that the ve- 
nue ihail be laid in the county where the action is inftituted. The 
Del‘end:nt’s claim, therefore, 1s rather the privilege of being fued 
in a paricular Court, than an exemption either from arreit, ‘or 
being impleaded; and we fay that he ought not to be fued in this 


Court, 
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Court, becaufe it wasthe public, and not his private, bufinefs, that 
brought him within its jurifdiction. 

By an act paifed in the year 1634, (though fince repealed) a fum- 
mons might have been ferved in any county, at any time, with an 
exception, allowing, in the cafe of a member of Aflembly, a 
protection far the {pace of 14 days after the fetlions. Shall it then 
be faid that any individual might compel a Judge of the Supreme 
Court to attend a private fuit upon the Odie, by ferving him with a 
fummons, while he is difcharging his official duties on the Weflern 
circuit? We contend that the intereft of the Commonwealth re- 
quires that perfons employed in fuch [ervices, fhould not be incom- 
moded ; there is no negellity, therefore, to derive the privilege by 
the analogy of other cafes; it arifes from the nature of the thing; 
and manv authorities {hew, that the rule is as forcible to prevent 
their being impleaded, as to prevent their being arrefted. 2 Stra. 
1094. Vin. tit. Priv. 519. Aman, by the law of Pennfylvania, may 
be his own council ; if he exercifes this right, 1s he not as much 
drawn from the public fervice by a Summons as by a Capias? In Mat- 
lack’s cafe, the Court would not iffue a Subpaena to two members of 
the Affembly (Delaney and Hill) who were witneifes in the caufe; 
but a letter was written to the Speaker, ftating the neceflity of their 
attendance, and a vote of the Houle was taken to allow it. In 
Col. Pitt's cafe, he was entirely difcharged trom a Capras, without 
common bail being ordered; from which it may be fairly inferred, 
that he ought not to have been fued atall; as the effet of common 
bail, and a Summons are, in that refpeat, the fame. 

The cafe cited from Pryn in Atk. Tr. isnot in the Year Books, and 
it could not have been within the knowledge of the writer, asit is faid 
to have happened in the reign of kKdw. 3. For chis reafon it bears a 
doubcful complexion; nor, de we know that the deciiion was on 
the cafe before the Court; and, at all events, there is an effential 
difference in privilege, when it is extended to the fervants (whohave 
no public cares to claim their attention) and when it relates to the 
maiter. 

Levy, in reply. He faid, that he had not afferted that a member, 
either of the Aiferebly, or Convention, was liable to arref# during 
the fitting of thofe bodies; but that he had exprefsly narrowed the 
queftion to this point, whether he might be ferved with a Summons? 
Nor had he infiited on the idea, that the Convention was not en- 
titled to the fame privileges, which a permanent Legiflature might 
claim; but merely fuggeited a diftin€tion for the contideration of the - 
Court. He contended, however, that a member of the Briti/h 
Houle of Lords, fince the 10 Geo. 3. c. §0. was not entitled to the 
privilege claimed by the Defendant ; and, he afked, whether fuch 
privileges ought to be introduced and eftablifhed in Penn/ylvania, as 
only exifted in the dark ages of the Engli/h government, and which 
the reafon and juftice of more enlightened generations had happily 
corre€ted? Finding, indeed, that they had failed in point of fad, 
with refpect to the exiftence of fuch a Parliamentary peiviloan as 

they 
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they claim, he faid, the adverfe council had entered elaborately into 
arguments ab incenvenienti. But in doing this, no anfwer had been 
given to the reafon for pafling the 8 H.6.c. 1. by which flatute, the 
members of the Convocation, were firft exempted trom perfonal 
arrett.. 

Where, however, is the great inconveniency of a fuit, if it is not 
founded in malice, or inftituted in a fubordinate and incompetent 
jurifdiction ? neither of which can be pretended upon this occafion, 
1s there any thing more required, in its firit ftages, than to dire& 
an Attorney to enter an appearance? When, indeed, the caufe is 
ready for trial, at the diitance of, perhaps, many months, and long 
afier the bulinefs of a deliberative Allembly, Conttitated for fimilar 
surpofes as our State Convention, mutt be clofed, it will be necef- 
fan to prepare for a deience, if there is any in the caufe; but is 
this fo fevere a hardfhip as to diltraét a member of the Affembly, or 
Convention, in the profecution of his duty, and to difqualify him 
for the public fervice in which he is employed? 

Nothing appears to fhew that any oth.r county, is a more prover 
county than this; fo that the offer to appear gratis might have been 
{pared ; as well as the argument refpecting the venue, which is an 
inconveniency that extends to all cafes; is — felt by every ci- 
tizen; and, proving too much, it muft be taken to prove nothing. 

The act of 1684, has been long repealed ; and the diftinGion at- 
tempted between a Capias and Summons does not apply ; for every 
writ irregularly iflued muft be fet afide ; and, thereiore, if aman is, 
ere urrefted, common bail ought not to be ordered. 

With refpeé to the inftance of an application to the Speaker of 
the Aflembly, requefting the attendance of two members, that was 
in the cafe of witneifes; and as the Court, after ifluing a Subpana, 
muft have compelled obedience to it by attachment, a very fericus 
queftion, between the legiflative and judicial authority, was prudent- 
ly avoided by the ftep then taken. 

If the privilege in England is not the refult of their form of go- 
vernment, why does it exift forty days before, and forty days after, 
the feffions, in the cafe of the members for Midlefex and Landon, 
who certainly do not require fo long a protection eundo et redeunds, 
But the whole argument ought to be determined by an analogous 
confideration of the 5 Seé?. of the Art. of Confed. 


On the 6th of September, the Presipent delivered the opinion 
of the Court. 


SuipreNn, Profident.—The queftion in this cafe, is, whether a 
member of Convention, refiding in a diftant county, could legally, 
and conliltently with the privileges of fuch a deliberative Allembly, 
be arrefted, or ferved with a Summons, or other procefs, out of this 
Court, iilued to compel his appearance to a civil ation, while he 
=— in the city ot Philadelphia, attending the duties of that 
office ? 


The 





Court of Common Preas of Philadelphia County. 303 


The members of Convention, elected by the people, and affembled 
for a great national purpofe, ought to be confidered in rea‘on,. and 
from the nature, as well as dignity, of their office, as invefted with 
the fame or equal immunities with the members of General Affembly, 
met in their ordinary legiflative capacity: And in this light I fhall 
confider them. 

The Ailembly of Pennfylvania, being the legiflative branch of our 
Government, its members are legally and inherently poffeiled of all 
fuch privileges, as are neceilary to enable them, with freedom and 
fafety, to execute the great truft repofed in them by the body of the 
people who elected them. As this is a parliamentary truft, we mult 
neceilarily contider the Law of Parliament in that country from whence 
we have drawn our other laws. That part of the law of Parliament, 
which refpects the privileges of its members, was principally efta- 

lithed to protect them from being moleited by their fellow fubje&s, 
or oppreiled by the power of the Crown, and to prevent their being 
diverted from the public bufinefs. The parliament, in general, 1s 
the fole and exclutive judge and expofitor of its own privileges: but, 
in certain cafes, it will happen, that they come neceilarily and inci- 
dentally before the Courts of law, and then they muft likewife judge 
upon them. , ; 

The origin of thefe privileges is faid by Selden to be as ancient as 
Edward the Confeffor.—For a long time, however, after the con- 
quelt, we find very little, either in the books of Law, or Hiitory, 
upon this fubject If there were then any regular Parliaments, 
their members held their privileges by a very precarious tenure. 
There appears, indeed, in the reigns of Henry'the 4th and Henry 
the 6th to have been fome provifions made by acts of Parliament, to 
protect the members from illegal and violent attacks upon their per- 
fons. In thereign of Edward the 4th, there has been a cafe cited to 
fhew, that the Judges determined that a menial fervant of a member 
of Parliament, though privileged from actual drreft, might yet be 
impleaded. Although it were fairly to be inferred from the cafe, 
that the privilege of the fervant was equal to the privilege of the 
member himfelf, yet a cafe determined at fo early a period, when 
ihe rights and privileges of Parliament were fo little afcertained and 
defined, cannot have the fame weight as more raodern authorities. 

Upon an attentive perufal of the ftatute of 12 & 13. Will. 3. c. 3- 
I think, no other authority willbe wanting to fhew what the law" 
was upon this fubjeét, before the pafling of that a&t. From the 
whole frame of that {tatute, it appears clearly to be the fenfe of the 
Legiflature, that, before that time, members of Parliament were 
privileged from arrefts, and from being ferved with any procefs out 
et the Courts of law, not only during the fitting of Parliament, but 
during the recefs within the time of privilege; which was a rea- 
fonable time eundo & redeundo. The defign of this aét was not tv 
meddle with the privileges which the members enjoyed during the 
fating of Parliament (thole feem to have been held facred) but it 
enacts, that after the diffclution, or prorogation, of Pasliament, or 
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after adjournment of both Houfes for above the fpace of fourteen days, 
any perfon might commence and profecute any action againft a 
member of Parliament, provided the perfon of the member be not 
arrefted during the time of privilege. “The manner of bringing the 
a¢tion againft a member of the Houfe of Commons is direéted to be 
by Summons and difirefs infinite, to compel a common appearance: 
But even this was not to be done till after the diffolution, proroga- 
tion, or adjournment. The aét further directs, that where any 
plaintiff fhall by reafon of privilege of Parliament be ftzyed from 
profecuting any fuit commenced, fuch plaintiff fhall not be barred 
by the ftatute of limitations, or nonfuited, difmitfed, or his fuit dif- 
continued for want of profecution, but fhall, upon the rifing of Par- 
liament, beat liberty to proceed. So that before the rifing of Parlia- 
ment, and during the aétual fitting of it, it appears, not only that, 
generally, a fuit could not be commenced, but, if it had been com- 
menced before, it could not be profecuted during that time. One 
exception, as to commencing the action appears to have been made 
by the Judges, agreeably to the fpirit and apparent intention of the 
aét; whichis, that in order to prevent a member of Parliament 
from taking advantage of the ftatute of limitations by reafon of his 
privilege, an original might be filed againfthim ; but that original 
muft lie dormant during the fitting of Parliament ; no procefs could 
iffue upon it to compel an appearance ; nor, till this a&t paffed, could 
it have been done at any time after the rifing of Parliament, during 
the time of privilege. 

This conitruction of the aé& is fo obvious, that, upon any other, 
almoft all the provifions init would have been nugatory; and it ful- 
ly accounts for the feeming doubt in Col. Pitt's cafe in Strange, 
whether he fhould be difcharged on common bail, or be difcharged 


altogether ; it being after the diffolution of Parliament, the plaintiff 


had a right, by the aét, to commence a fuit againft him; and, there- 
fore, it feemed, at firft, that he fhould only be difcharged on com- 
mon bail ; but as he had commenced his fuit dy arrefting his perfon, 
before his time of privilege expired, the Judges, that they might 
not feem to countenance the arreft, difcharged him entirely. 

It it were poffible to doubt of this being the true conftruétion of 
the act of 12 and 13. W. 3. it is made [till clearer by the act of 2. 
and 3. Ann. c. 18. which direéts that any action may be commenced 
againft a member of Parliament employed in the revenue, or other 
mo of public truft, even during the fitting of Parliament, for any 
mifdemeanor, breach of truft, or penalty, relating to fuch public 
truft, provided his perfon be not arrefted. This act was made for 
this fingle purpofe, and would have been likewife nugafory, it an 
action could have been brought before, again{ft any member of Par- 
liament during the fitting of the Houfe. 

Black. Com. 165. was cited to fhew, that a member of Parliament 
might be fued for his debts, though not arrefted, during the fitting of 
Parliament. This will appear to be exprefsly confined to actions at 
the fuit of the King, under a particular provifion inthe ftatute of WH. % 
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and, by the ftrongeft implication, fhews, that it could not be done 1788. 
rs at the fuit of a private perfon. A little higher, in the fame page, 
a a general pofition of Judge, wee Aa will be found, which fully 
ro reaches the cafe in queftion. ‘ Neither (fays he) can any member 

the « of either Houfe be arrefted, or taken into cultody, nor jerved with 

o be « any proces of the Courts of Law, nor his fervants arrefted &c. without 
ye! « @ breach of the privilege of Parliament.” 

o84- In the cafe before us, the Detendant appears to have been ferved 
aoe with a Summons out of this Court, during the time of the actual fitting 
~~ of the Corvention.—W hether we take the law to be, as it ftood in 
HY England before, and at the time of pafling the act of W. 3.5; or as'it 
p ae ftood after the patling that act down to the roth of Geo. 3. about fix 

Re years before our revolution, it is clear that no member of Parlia- 
hie ment, other than thofe particularly excepted, could be arrefled or 

a ferved with any procefs out of the Courts ot Law, during the jutting of 

7 Parliament. ‘ 

One We cannot but confider our Members of Affembly, as they have 
made always confidered themfelves, intitled by law to the fame privileges. 
f the They ought not to be diverted trom the public bufinefs by law fuits, 
ree: brought againft them during the fitting of the Houfe ; which, though 
t his not attended with the arreft of their perfons, might yet oblige them 
ginal to attend to thofe law fuits, and to bring witneffes from a diftant 
could county, to a place whitherthey came, perhaps folely, on account of 
could that public bufinefs. 


luring The Defendant, therefore, muft be difcharged from the action. * 


other, 


it ful- KunNcKLE verfus Wynick. 
‘range, 


narged OVENANT.—Theargumentarofe upon the following cafe, 
aintiff ftated for the opinion of the Court :—“ Zohn Kunckleon the 7thday 
there- “of 04.1784, conveyed to Nicholas /V ynick, in fee fimple, a lot of ground 
| com- “in 
perfon, | 
might * Since thefe Reports were committed tothe Prefs, 1 have been favored with a 
: note of another cafe in this Court, upon the queftion of privilege; and, 1 hope, I 
on Me thall be excufed for introducing it here. 
+ of CALDWELL verfus BARCLAY ef al. 
4 Ot 2» Foreign Attachment.— Moylan obtained a ruleto fhew caufe why this Attach- 
nenced ment fhould not be quafhed, on the ground that one of the Defendant's, Bar- 
yr other clay, being an American conful, and in that charaéter actually refiding abroad in the 
for any puolic fervice, was not within the defcription of perfons, whofe efle@ts were made 
3 liable to a Foreign Attachment by the act of Affembly. 
public The rule was oppofed by Wilfen, Bradford, and Sergeant, who contended, that 
ade for as2 Conful, Barclay was not entitled, by the law of nations, to any privilege, or 
y, itan exemption from legal procefs; that, even if he was privileged om account of his of- 
of Par- ficial character, he had loft that advantage, by his partnerfhip with the other De- 
fendant, who was not entitled to iz; and that the a@ of Affembly makes no dif- 
ference between perfons ferving their country abroad, and any other non-refidents. 
liament After an able argument, the opinion of the Court was delivered by Mr. Pre4- 
fitting of dent, Suirezn ; agreeably to which 
tions at The rule was difcharged, 
f WV. % 
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‘in the Northern Liberties of the city ot Philadelphia, referving g 
“ Rent-charge of 40 dollars per dun. payable on the 1ft day of Offs. 
“ ber annually. Before any rent was due, Nichelas Wynick, onthe 
« s5th ot July, 1785, afligned and conveyed all his intereft in the 
“ Premiiics to Henry Meyers. The Plaintiff accepted one years 
“ rent of the Affignee. The queftion is, whether he can recover in 
“ the prefent action, which is for one year’s rent accruing fubfe. 
“ quent to that paid!” 

The conveyance frem Kunckle to Wynick contained the follow 
claufe:—* And the faid Nicholas Wynick for himfelf, his heirs, exe. 
“‘ cutors and adminiltrators, doth hereby covenant, promife, and 
“‘ agree, to and with the faid John Kunckile, his heirs, and affi 
‘* that he, the {aid Nicholas Wynick, his heirs, or affigns, fhall and 
«« will at his and their own expence, within one year from the date 
«“ hereof, ereét, build, and finith, on the hereby granted let, one 
« goed fubftantial dwelling houfe, at leaft 16 feet {quare and 2 ftories 
“ high, with a cellar under the fame walled up with brick or ftone; 
‘* and fhall and will from time to time and at all times hereafter for. 
“‘ ever, well and truly pay, or caufe to be paid, unto the faid Foba 
“« Kunckle, his heirs, or affigns, the aforefaid yearly rent or fum of 
* 40 dollars, &c.” 

Rawle, tor the Defendant, made two points: 1{t, Whether the 
fentences in the claufe above ftated from the deed, could be fo cou. 
pled and interwoven, as tocreate an exprefs covenant, on the part 
of the Grantor, that his affigns thould pay the rent-charge? and, 
2dly, Whether acceptance of rent from the Affignee, was not a bar 
of the Plaintiff’s demand of the rent from the Affignor? 

1. On the fir point he endeavoured to con{true the Covenant, fe 
as to extend it to the Affigns of Wynick, only in the cafe of building 
the dwelling-houfe, and not in the cafe of paying the rent. But he 
did not feem to expe& much fuccefs from this difcrimination, 

2. On the fecond point, he argued, that this was a rent iffuing out 
of the land, whichthe Plaintiff had elected to purfue by his accept. 
ance of rent from the Affignee; and that this acceptance was a bar 
to his-demand againft the Defendant, Cro. F. 522.3 Rep. 22.2 Bulfr, 
152. He admitted, that 3 Lev. 233. Saund. 240. S. C. appeared tobe 
{trong againft him ; but, contended, that, in truth, they ought not 
to have any weig!t with the Court, fince the prefent queftion was 
not immediately in agitation in thofe cafes, and, confequently, what 
has not been exprefsly adjudged, cannot be fet up as an authority. 
As « Bac. Abr. 536. is founded on 3 Lev. 233. it mutt necelfarilp 
follow the fate of its principal. With refpect to Keb. 640, he pre- 
fumed that the Reporter had been guilty of fome miftake, and que- 
{tioned whether his doétrine had been received even in England. 

But he urged that whatever might be the practice there, the laws 
and circumfiances of Pennfylvania had rendered a different one ne- 
ceflarv here; for the acts ot Affembly altering the common law, car- 
ried with them many confequences, which were not exprefsly pro. 
vided for in the acts themfelves; as in the cafe of real effates made 
fubjec&t 
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ferving 2] fubje& to executions for debt, and in the cafe of a Devaftavit com- 1788. 
of Of | nitted by an Adminiftrator. He infitted that the policy of the laws (jae 
» Onthe | of this State Was to facilitate the transfer of lands, in contradi@ion 
ft in the to the genius of the common law ; that, therefore, it might be in- 
ne years | cymbent upon the Englifh Courts to enforce with the greateft ftrict- 
ecover in | nefs the exprefs covenants in a conveyance; but that our Courts 
g fubfe. ought rather to conftrue them liberally, fo as to prevent unneceflary 
3 embarrafsments inthe change of property. If, then, the Defendant 
ollowing js liable for the laft year’s rent, he mutt be liable, by the fame rule, 
US, €Xe- | for the rent of 40 years ftanding; and thus, as the Grantor ofa 
ife, and rent-cliarge can never be exonerated, or even fate in the difpofal of 
i affigns, the eftate from which it ilTues, the reftraints on fales and transterrs 
hall and will become daily more numerous, and more injurivus to the public 
the date | welfare. 
lat, one Millegan, for the Plaintiff, obferved, that as the fir# point was a 
stone matter of mere conftruction, he fhould leave it implicitly te the 
one; urt. 
after for. With refpeé to the 2 sew) point, he contended, that the difficulty 
aid Foba Fad arifen from not di inguifhing properly between actions of debt 
+ fum of and actions of covenant: For, he granted, that an action of debt 
would not lie in this cafe; as it requires privity of eftate to fupport 
ether the fit; but that the action of covenant required only privity of contraét, 
| £0 cou. and, therefore, would well lie againit the Grantor of the rent- 
the part charge, after his affignment. In fupport of this dittin@tion he cited 
ge? and, 1 Roll. Abr. §22. Cro. C. 580. 1 Saund. 240, 2 Keb. 640. 1 Bae, 
not abar f Abr, 536. tit. Covenant. Cre. F.309. Sid. 402, 





nant, fo SHIPPEN, Prefident.—T he queftion in this cafe is, whether on a 
building Ground Rent Deed, wherein there is an exprefs covenant on the 
But he part of the Leffee for payment of the rent, and he afligns over the 





ane premiffes, and the Letlor accepts rent from the Affignee, an action 
UINg out of covenant will lie for the Leffor againft the Letlee for the fubfe- 
| accept. quent rent, 

as a bar ’ The diftin&tion between actions of debt and a@tions of Cevenant 


2 Bulfr, § in this cafe, is too well eftablifhed ta be now unfettled. The ation 
red tobe of debt lies upon the privity of Efate, which is utterly extinguifhed 
ight not between the Leffor and Leflee by the Leffor’s acceptance of rent 


1on was from the Affignee. The action of covenant, when founded upon 
ly, what an expre/s covenant, lies not upon the privity of E/fate, but privity 
de 00. of contraé&, which cannot by the aflignmentof the premifes, or by 
-ceffarily any act of the Leflee, or by acceptance of the rent, be transferred 
he pre- from him. ‘Fhe covenant, however, muit be an exprefs covenant, 
me quee not an implied one, or a covenant arifing by operation of law, as by 
and. the words “yielding and paying”’ &c. in the deed. 
the laws The cafes in the books upon this point are generally of aCtions of 
One. 597 covenant for not making repairs; and a diftinction has been at- 
RW, CAEs tampted to be made between thofe ani a¢tions fer the Rent: in the 
sly a latter cafe it is faid, that the land being the-fund vut of which the 
em 


. rent is to iffue, and that being transferred, the Leffor’s acceptance of 
ibject Qq2 rent 
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rent from the Affignee will take away all remedy againft the Leffee 
himfelf. I have looked for this diftinGuon in the books, but cannot 
find it in any cafe where there was an exprefs covenant for the pay- 
ment of the rent. ‘The cafes found the law upon the perfonality of 
the contra&t; which extends equally to the payment of the rent, as 
to the making repairs; and, though the authorities are not fo nume. 
rous in the one cafe as the other, yet they are as expre/s. 2 Keb. 640, 
and 2 Barnard. 372. are tull to the point. [fthefe books are thought 
to be of doubtiui authority, 1 Rell. Ab. 522. cites two cafes, where 
the breach of covenant was for non payment of the rent. Int Sid 402, 
where the Court draws the diftinétiou. between debt and’ covenant, 
they «xprefsly mention the action to be tor the rent; and the cafe 
in 3 Lev. 283. is likewife covenant for non payment of the rent. 
As to the argument ab inconvenenti, | cannot fee how it operates 
more in this country than in England. It Lefice’ mean not to be 
perfonally bound atter aflignment, they thould take care what co. 
venants they enterinto. Iithey will, in exprefs words, covenant 
for the payment of the rent, they mult be bound by it. 
Judgment for the Plaintiff. 


Wetts eé al, Appellants, verfus Fox. 


are was an appeal from the determination of the Regulaters 
oi Party Walls &c.—Howe/l moved that a Venire fhould iffue 
agreeably to the third feétion of the act paifed the 15th of April 1782, 
3 State Laws 75. allowing the appeal to the next Court of Common ileus, 
and enacting, that thereupon * the {aid Court (upon fecurity being 
« entered &c.) thall direét a Venire to the Sheriff &c.” 

Sergeant thought that the queftion ought to be tried upona feigned 
iffue, or under an ejectment ; to either of which he would agrce. 


But, by SHippen, Prefident.—A feigned iffue can only determine, 
whether the Regulators have done right or not; it cannot determing 
the title, and finally fettle the matter. For this reafon we think it 
proper to try the queftion by ejectment. 

ewis and Wilecks faid, the practice in the Supreme Court had 
been conformably to the opinion of the Prefident here. 


Cooper verfus Coats. 


BOND and Warrant to confefs Judgment bad been executed 
by the Detendant for £600. Beiore the Judgment was en- 
tered up, he had paid fo much of the money as reduced the fum 
really due to lefsthan {.10: And the queftion ftated for the opi- 
nign,ol the Court, was, whether the Plaintiff fhould be allowed cofts? 


.* ‘ Hallowstll 
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Hallewell and 8. Levy urged, that this was the cafe of a Bond 
with a warrant of Attorney, upon which they could not, have con- 
feiled Judgment before a Juflice; that a Juftice could not have taken 
cognizance of a fet off exceeding £.10, and that the penalty ofa 
Bond was intended to cover the intereft and cofts; fo that, even for 
the furplus, it was neceflary in England to feck for relief in a Coure 
of Equity. 

Sergeant contra. Where the fum is under £.5. the a& of 1745, 
1 State Laws 204. meant to give full jurifdictioa to the Juftices, ex- 
cept in certain enumerated cafes; and the fame jurifdiction is after- 
wards extended to fums under £.10. by reference to that a@. The 
expreilions of the Legiflature are “ that all actions for debt or other 
“demand for the va/ue ot 40s. and upwards, and not exceeding 
“ £.5. &c. thall be cognizable betore any Juftices &c.;” which 
word value muit intend fomething more than a penalty; for the 
penalty oi a Bond, being generally double the fum due, would ex- 
ceed f.10. although the value of the. debt might be lefs. In the 

refent inflance Judgment is taken only for £.7. Debt upon a 
Bond tor the Payment of money, is within the jurifdi€tion of the 
Juitices ; but, if the oppofite con{tru€tion were to prevail, the act, 
which was tramed to fave cofts, might in almoft every cafe of a 
Bond be defeated.—This is not like a fet off, which we might de- 
falc or not, as we pleafed; and, as to its being the cafe of a Judg- 


ment confeiled by warrant, that will be no recommendation to the 
favor ef the Court. 


SHipPEN, Prefident.—In the cafe ofa fet off, this rule, with re- 
fpect to cofts, would be fubject to great inconveniency ; for, as it 
happened this Term, in Coxe v. Bolton, a fet off of £ 60. might be 
given in evidence, though the Plaintiff could never bring the mat- 
ter to a trial before a Juitice; as it was not in his power to fay 


whether the Defendant would refort to an action, or take advantage 
ot the defalcation, 


The opinion of rae Court was afterwards delivered to the fol- 
lowing effec : 


Saipren, Prefident.— We think this cafe comes within the ex- 
prefs woras of the a@t of Affembly, declaring that cofts fhall not be 
recovered ; and there is no evidence that the Defendant has entitled 
himfelf to the benefit of the exception, by filing a previous affidavit 
of his belief that the debt exceeded £10. 

It is not our meaning, hewever, when an aétion is brought fora 
fum above {10. and the Defendant reduces it to lefs by a fet off, 
which he might, cr might not, have pleaded, that, in fuch a cafe, 
the Piaintift is not entitled to cofts, The reafon and juftice of the 
thing, would then be clearly in his favor. * 

Judgment tor the Plaintiff, but without cefts. | 


J Ker Y 
* See x Wilf. 19. 2 Stra. 1191. Ace. Oke “57. * 
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1788. Keety verfus Orv et ail, 
‘ae f 

NDEBITATUS ASSUMPSIT for goods, te wit, 16 Hogtheads 
A of Rum, fold and delivered.—The Plaintiff by his books, and 
oath of his Clerk, proved the fale to the Defendanrs. 

The Defendants gave in evidence, that a certain George Henry 
was two thirds owner of the cargo of which this Rum was a part; 
and, in order to prove that the Run was purchafed of Gesrge Henry, 
and not of the Plaintiff, they offered to prove by Henry’s Clerk, that 
he had made a charge in Henry's books, by the direction of Henry, 
of the fale of the Rum to the Defendants. 

To this, it was objected, that the books of Henry fhould be pro- 
duced to thew the entry; and that, otherwife, the evidence of the 
Clerk to the contents of the boaks ought not to be admitted. 

And of this opinion was THe Court; but, at the requeft of the 
counfel for the Defendants, they referyed the point. 






























Lyncn verfus Woop, 


[ELE exhibited an account of expences in the execution of a 
Commiflion, which had iffued for the Plaintiff, ex parte, and 
moved that they might be allowed in the cofts. Befides the charges 
tor {wearing the witneffes, and for their attendance on the Commif- 
fioners, there were charges far agency, and for the expences of 
travelling to collect the teitimony. 
Tue Court allowed the charges for fwearing the witnefles, 
and for their attendance; but rejected thofe for agency and trayel- 
ling. 





Hupson verfus Howett. 


RESPASS wi et armis. Capias returnable to this Term. Howell 
moved to quath the writ, the Defendant being a Freeholder. 
Millegan objected that this was a cafe excepted by the act ; a fine 
being due to the Commonwealth, upon the faligiitie capiatur pre 
fine, in aGtions vi et armis. 


* 

But, by Suarpren, Prefident.—The practice has been long fettled 
under this aét. Unlefs it is a {uit on a recognizance, or for a fine 
actually due to the State, we cannot take up a mere fi@ition, to de- 


" feat a pofitive privilege. 
The writ quafhed. 
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SUPREME Court of Pennfylvania: 


July me 1788. 











The Appeal of Brown Exor. of Epncar. 


HIS was an appeal from: the Orphan’s. Court of Philadelphia 
county on the following cafe. Brown, having received £400. 
on account of the eftate of his Teftator Edgar, paid it over (accord- 
ing to his uniform praétice upon fuch occalions) to his Co-execufor 
Dogherty. In Brown’s books this money was charged, generally, as 
fo much cath paid to Dugherty ; but, in Dogherty’s books, credit was 
given for it on account of the eftate of Edgar. Dogherty became 
infolvent; and upon a fettlement of Brown's adminiftration, the 
Orthan’s Court refufed to allow him the £400. thus paid over to his 
Co-executor; but charged him with the principal fur, and intereft 
from the time he received it, ’till the year 1776, (nine years) drop 
ping the intereft from that time ’till 1781, and afterwards reviving it. 
It was argued in Fanuary Term by Wadcocks in fupport of the ap- 
peal, and is againft it; when three points were made} 
ift, Whether, the money wasa loan to Dogherty, or a payment to 
the eftate of Edgar; 2d, Whether, if it was a payment to the ng 
of Edgar, Brown was thereby difcharged ; and 3d, Whether int 
was payable to the refiduary Legatces, who were the Appellécs 
upon this oceafion. 
_ The Cuter Justice, having ftated the points that were made 
in the caufe, now delivered the opinion of the Court. : 


M‘Kean, Chief Fuftice—From the evidence we muft determine, 
on.the firf point, that the money was a payment to the eftate of 
Edgar. It was Brown's conftant praCtice to transfer all his receipts 





ae 
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’ to Dogherty; and this fum of £400. is credited to him in the ac- 


counts of the eftate kept by the latter. : 

With refpe& to the fecond and third points, it muft be obferved, 
that the Courts of Chancery make it a-general rule, that he who 
receives money fhould be anfwetable for it; and, therefore, if one 
Executor becomes infolvent, or bankrupt, the othcr thall not be 
charge’. There is a difference, however, between Legatees and 
Creditors; the former being appointed, as well as the Executor, by 
virtue of the Teftator’s will; and confequently cannot impofe the 
fame refponfibility as the latter. The cafe ini P. Wms. 24 isthe 2 
only one in point ; but on that authority, and the juftice of the mat- 
ter itfelf, under all its circumftances, we are of opinion that, although 
Brown would be chargeable if there were creditors, and a deficien- 
cy of affets to fatisfy them; yet, that he is not anfwerable to the 
Legatees. 

he £400. mutt therefore be dedutted from the account, with 
the nine years intereft which is charged upon it. As to the reft, we 
think Brown ought to be well fatisfied to pay the intereft; particu- 
larly as it is not charged fr6m the year 1776 to the year 1781. 

The decifion of the Orphan’s Court was accordingly affirmed; 
deduGing- £400, and nine years intereft, from the account. 


SHEWELL verfus Wrycorr. 


HERE was a report in this caufe, and at the diftance of a 
month, after Judgment nifi had‘ been entered, the Defendant 
filed reafons in exception to the report. 

But, sy THE Court :—We mutt not fport with things of fo fo- 
lemn a nature as Reports of Referrees, and Verdicts of a Jury. The 
exceptions are much too late. The rule is, that unlefs they are 
filed within fous days, the Judgment nifi becomes abfolute. __ 

: Sergeant for the Plaintitf—Bradford and Ingerfoll for the De- 
endant. 


ZANE’s Exors. verfus Cow PERTHWAITE, Sheriff. 


us IS caufe had been argued in the laft Term by Lewis and In- 
gerfoll for the Plaintiff, and Rawle and Bowie for the De- 
fendant ; andnow the CuieFr Justice ftited the queftion, and 
delivered the opinion of the Court, in the following manner : 


M'Kzan, Chief Fuftice.—In this cafe the Executors of Zane had 
iffued a Fieri fa:as againtt Fofeph Wharton, to which the prefent 
Sheriff made return, that he had levied to the value of the Plaintiff's 


. demand, on fpecific goods, enumerated ia a certain fchedule. In 


confequence of this return, a Dijringas, dire&ted to the Coroner, 
~ was 
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was iffued againft the Sheriff, to compel a fale of the goods; and 


the queftion that now awaits the determination of the Court, “iis, jae 


whether a Difringas, under thefe circumftances, will lie? 

The café has been well argued ; but we are furprized that fo few 
authorities are to be found upoathe fubject. In fearching the books 
of Precedents, indeed, we have remarked, that the Difringas uni- 
formly runs againit 4. B. nuper vice-comes ; though with this diftince- 
tion, that, in fome inftances, it commands him to be diftrained” till 
he pays the money into Court, and, in others, till the late Sheriff has 
paid it over to the prefent Sheriff. In6 Mod. 295, Lord C. F. Hult 
fays, that after the Sheriff has made his return, “levied on f{pecific 
goods,” the regular mode of proceeding is to idue a Venditioni Ex- 

mas ; that where he has returned “ levied tothe value,” he is bound 
to fell without further procefs; and that it is ufual to iflue a Vend. 
Exp. when the Sheriff continues in office, but a Difringas when he 
has left it. In the clofe of the fame cafe, however, it is likewife 
Hhit’s opinion, that a Diffringas to the Coroner will lie, even while 
the Sheriff, who made the return, is in office. This we mention 
for the fake vi the praétice ; for, it is certain, that by the Fi. fa. the» 
Sheriff has authority to fell the goods upon which he has levied; the” 
Venditioni only giving, by a&t of Affembly, an additional authority in 
the cafe of Lands. 

But we have enquired into the practice of the Courts upom this 
occafion ; and, we find, that it has been the practice of the Com- 
mon Pleas, and, in feveral inftances, ot the Supreme Court, to iilue 
a Diftringas to the Coroner, where the Sheriff has made a return of 

oods levied to the value: We are, therefore, of opinion that, in 
fuch a cafe, a Difringas will lie. 

A fecond point, however, was made in thiscaufe. It appears 
that a Replevin for the goods in queftion, had iffued to the Coroner, 


and, that by virtue of that writ, he had taken them out ofthe pof- - 


feffion of the Sheriff; fo that the Sheriff was unable eithertoproduce 
them, or to proceed toa fale. _, ; 

The Replevin was highly irregular ; an action of Trefpals being 
the proper remedy for a wrongful levy; for, by an a& of Atlembly, 
it is exprefsly declared,’ that goods taken in execution fhall not be 
replevied. 2 State Laws 194. 7 

We think, therefore, that as the Replevin would have been fet 
afide upon motion in the Common Pleas ; and.as the goods were taken 
from the Sheriff under colour of law, it would be hard to iffue a 
Diftringas againft him, without a previous application tothe Coury 
and its being thereupon awarded. For this reafon alone 

Let the Diftringas be quathed. 


Winiiams verfus CRaic. 


Plaintiff for a confiderable amount, to which the followi 


Rr exceptions: 


‘ j 
ere caufe being referred, a report was made in favor of ag 
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exceptions were filed, and argued on the 12th of July, by F. B, 
MBean, Lewis, and Ingerfoll tor the Defendant; and Sergeant and 
Coulthurft for the Plaintiff: . 
ift, ‘Chat the Referrees heard the Plaintiff’s witneffles ex parte, 
ad, That they heard the Plaintiff ex parte, without giving notice 
to the Defendant. 
3d, ‘That they have allowed intereft upon an unfettled account, 
4th, That they refufed to allow a fet off. 
sth, That the Defendant has difcovered new and material tefti-. 
mony fince the report. 
6th, That the Referrees allowed a charge for Premium and Com. 
miffions in making an Infurance for the Defeadant, without 
requiring the Plaintiff to produce the policy, _ or having any 
other proof that the Infurance was effected, than a letter 
from the Plaintiff himfelf to his Partner in Philadelphia, in 
which he fays he has done it. 


As the Curer Justice, in delivering the opinion of the Court, 
adverted to thofe exceptions which were groundlefs, or immaterial, 
and ftated thofe particularlyon which their decifien was formed, 
I thall avoid recapitulating the arguments of counfel, and only 
fubjoin the authorities on both fides. 


M'Kean, Chief Fuftee.—There are four fpecies of Awards: 
firft, thofe made by mutual confent, in purfuance of arbitration 
Bonds entered into out of Court ; fecondly, thofe which are made in 
a caufe depending in a Court of Law or Equity, upon the confent 
of the parties to refer the matter in variance (which are awards at 
common law) thirdly, thofe which are made under a rule of Court, 
‘xy virtue of the ftatute of 9 and to. W.3. ¢. 15. which was calcu 

ted to remedy the delay and circuity of action attendant upon 
Awards made merely in purfuance of arbitration Bonds, without 
the intervention of a controuling power, to compel the acquiefcence 
of the parties —Thefe are the only Awards in ufe at this day in 
England ; but the Legiflature of Pennfylvania, in the year 1705, in 
troduced another fpecies here, which are fourthly, thofe awards, ot 
reports, that are made in purfuance of the a& of Affembly fetting 
forth, that “ where the Plaintiff and Defendant confent to a rule 
“of Court for refering the adjuftment ot their accounts to certain 
“ perfons mutually chofen by them in open Court, the award, or 
“report, of fuch Referees, being made according to the fubmiffion 
“ of the parties, and approved by the Court, and entered upon the re- 
“cord, or roll, fhalf have the fame effe&t, and be as available ia 
“ law as a verdict by twelve men.” 1 State Laws 48. 4 Ann. c. 36. 

This a& differs effentially from the ftatute of W. 3. in many re 
fpeéts, but particularly, that to render a report, or award, valid and 
éeffetual, the formér requires, that it be approved by the Cougt; but 
no fuch provifion is made by the latter, and, therefore, awards un- 
der rules of Court, are conclufive in England, unlefs fome corrup- 
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tion,. er other mifbehaviour, in the Arbitraters is proved. The ~ 
Courts of Equity, indeed, have taken a wider ground, and where- 
ever a plain error appears either in matter of fa& or law, it feems, 
they will make it an object of pag 2 Vern. 705. 1 Vern. 157. 
3 Atk. 494. From fome expretlions in the authority, we might 

refume, that the error muft be apparent on the award ;_ but as the 
Chancellor, at the fame time, {peaks generally, that it muft be fet 
forth in the bill for relief, there is, at leaft, great room to doubt 

upon the fubject. 

In Pennfylvania, however, fince the Revolution, as the approba- 
tion of the Court is made a neceflary ingredient in the confirmation 
of reports, we have thought it our duty, from time to time, to en- 
quire into the allegations againft them, béfore we gave them our 
{anétion. But, in doing this, we have always confined ourfelves to 
two points ;—1 ft, Whether there isan evident miftake in matter of 
faa, oF adly, whether the Referees have clearly erred in matter of 
law. If either of thefe is fatistactorily proved, the argument js, 
furely, as {trong for fetting a report alide, as where 25 yr has been 
done by the corruption, or other mifcondu& of the Referees. ‘ 

Is it not reafonable, indeed, that the fame caufe which would 
induce us to fet afide a verdi@t, and grant a new trial, fhould be 
fufficient for vacating an award? In the one cafe, the decifion is 
made by twelve men upon oath, with all the information which the 
Judges, and learned Counfel can communicate :—in the other, it 
is the a¢t of three perfons, who are not fworn to the faithful dif- 
charge of their duty, and who are unaiflilted, either in afcertaining 
the law, or in developing the fact, upon which the queftion fubmit-’ 
ted to them may depend. This abundantly fhews that the facred- 
nefs of awards ought not to be extended beyond that of verdicts ; 
and muft juftify the Court in putting them upon the fame footing,’ 
when errors are fuggefted either in clear points of law or fact. 

If, therefore, we would have granted a new trial, had the pre- 
fent exceptions been made to a verdict, we ought, for the fame rea- 
fons, to fe afide the report in queftion. ; 

Let us, then, confider the cafe upon its merits.—The evidence 
has failed in eftablifhing the fir? and /econd exceptions, which relate 
to the mifconduét of the Referees ; and, with refpe& to the fourth 
and fifth, though the Court incline to think that the arguments are 
in favor of the Detendant, yet we donot find it neceflary to give any — 
opinion upon thefe, as we have no doubt, that, for the ¢hird and 
jxth reafons, the report ought to be fet afide. 

Thus, under the third exception, it has been proved by the ftate- 
ment exhibited by the Referees, that intereft was allowed to the 
Plaintiff upon an unliquidated account; which is contrary to the 
ey rule of law, as well as to the repeated decifions of this 

ourt. There are only three cafes in which intereft can be allowed 
upon an open account; 1ft, where it is pavable by the exprefs 
1 gue of the parties; 2dly, where it is payable by a general 
ulage, as in the trade between England and America, to which (with 

Ar 2 an 
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an exception during the continuance of the late war) we have wni- 
formly acceded; and zdly, where there has been a vexatious and 
unrcalonable delay in making payment, which will induce the Court 
to direct, and the Jury to grant, an adequate compenfation, under 
the name of dam:ges, for which the rate of inteicit is genevall 
made the rule of computation. The doétrine upon this fubje& was 
fully cifcuffed and determined in Henry Exar. us. Rifk et al. ant 265. 
We think it eftablithes a juit and ufeful principle, which tends 
equa!ly to promote credit, and to prevent feuds and litigations. Ta 
tranfgreffing this principle, the Referees have miitaken a clear point 
oi jaw, which would alone be fufficient for fetting afide their report, 

But, befides this, we find by the evidence under the fixth excep- 
tion, that they have alfo allowed the charge of premium and com- 
miflion for making an Infurance, without requiting the Policy to 
be produced, or any proof ot its being loft; which is the only evi- 
dence that, in fuch cafes, can be admitted in any Court, either of 
civil or common law jurildiGtion. It is, indeed, a fundamental 
maxim in the laws of evidence (wifely framed for the prevention of 
fravds) that the beft proof, of which the tact reafonably admits, 
ought tobe given. ‘This has not been complied with on the pre- 
fent occafion; and the Referees in over-looking it, have violated 
another plain principle of law. 

Upon the whole, as our decifion againft the Plaintiff can produce 
no material injury, but if againit the Defendant; would forever 
preclude him from a chance of juitice, THe Court unanimoully 


direct 4 
That the Report be fet afide. 


For the Plaintiff were cited :—5§ Bac. 250. 14 Bac. 134. 2 Burr, 
qo. Salk. 71993. 3 Burr. 1259. 2Vern. 705. 1 Vern. tS: Bull. 


L.N. P. 179. 180. 8 Vin. 61. 1 Atk. 67. 2 Vern. 706. 3 


Was. 
25-405. 3 Atk. 509. 


For the Defendant were cited :—2 Vern. 515. 1 Atk. 64. 2 Vern, 
705. 3 Atk.494. 3 Burr. 1259. 5 Burr. 2729 1 Ld. Ray. 271. 
12 Kin. 25. pl.°35.-Ceap.445- Doug. 627. 1 Show. 173- 1 Salk 
392. Gilb. L. £. 4. 5. 46. 17. 


PLOwMAN yerfus ABRAMS. 


HIS was a Certicrari to one of the Juftices of the city and coun- 

ty of Philadelphia, and the proceedings being returned, it ap- 
peared, that Piswman, the Defendant, before the Juftice, had ap- 
pealed tothe Common Pleas and entered fecurity agreeably to the a& 
of Aficmbly ; but ona certificate from the Prothonotary of that Court, 


that the »ppeal was not filed, the Juitice iffued an execution againtt 
the Deicndant. 


Dallas 
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ve Uni- Dallas moved to quafh the execution—Barkfm and Heglty op- 1788, 
: and pofed it. 

' vas And, by THe Court:—After appeal and meeps | iven, the 

‘nevis a cannos ifue an execution againft the origina’ fendant, 

e& bs y ut muit proceed againit the bail upon the recognizance. There- 

nt Ps tore let the proceedings of the Juitice be fet alide, as far as refpects 

st we the execution, with cults, 

is. Tn 

ir poin 
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HIS was an action upon a Policy of Infurance on the Brig 
La Catiche ; and the circumitances of the cafe, as far as they 
refpect the decifion of the Court, were thefe:— 

The Erig having fuitained confiderable damage by a ftorm, the 
Captain, who was alfo a part owner, was compelled to deviate from 
his proper voyage, and, accordingly, bore away for Cape Frantois. 
When he arrived there, om the 28th day of duguft, 1784, he delivér< 
le pre- ed a procés verbal (which had been drawn up at fea, recently after 
‘iolated the {torm) into the Admirzity, in order to obtain a furvey of the 
veile]; but this inftrument was naerely a relation of facts, unattefted. gF? 
roduce by the oath of the Captain, or of any of the Mariners, who had * ¢ 
forever fubfcribed it as witnefles, A copy of it béfng atterwdrds; however, 
imoully brought to Philadelphia, the Captain alone, on the 4th day of Decem> & 

ber 1784, went beiore a Notary Public of this city, andintormofa  * 
protelt, {wore to the authenticity of the copy, and the truth of its 
contents. 

When the prefent action was inftituted, a commiflion iffued to 
obtain a tranfcript of the proceedings in the Admiralty of Cape Fran- 
¢ois ; and the procés verbal being returned with the other official do- 
cuments, certified by the Judge under the feal of that Court, the 
2 Vern, Plaintiff’s council at the trial, which came on the 4th ot Fuly, of- 

y. 271, fered to read it in evidence to the Jury, 

1 Salk But, it was objected, by the other fide, that the procés verbal, 
taken by itfelf, was not admiffible as evidence, becaufe ft had not 
been rendered upon oath ; and that, even connecting it with the 
fubfequent proteft at Philadelphia, it ought, neverthelefs, tobe re- 
jeGted ; becaufe no proteft is valid to this purpofe, that has notbeen 
made at the firft port in which the Captain arrives after a misfortune 
has happened to his veflel. See We/tcate 432. 1 Mag. 87. Beawes 140. 

The Plaintiff’s counfel, in reply, obferved, that although the 
ftri& formalities required in this country, had not been purfued, yet 
if the proceeding was conformably to the /ex loci it ought to be re- 
ceived. They contended, therefore, that as the proces verbal 4 
lodged in a competent office, and is duly certified-under the fea 
the Admiralty, this Court, in refpe& to a foreign jurifdition, is 
bound to prefume that it was regularly taken according to the laws 
of France. Befides, the rule in regard to all exemplifications, 

rendeicd 


2 Burr, 
“ Bull. 
. Ws. 


> 
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rendered it neceflary that the whole record fhould be tranfmitted ang 
certified ; and, whatever may be its weight and effect, the wholé 
ought alfo to be fubmitted to the Jury. See Valinés Ord. de Fr. 
190. Deug. 554. Parke’s Infurance 404. Bull. N. P, 227. 


By tHe Covat :—Though we had fome doubt, at firft, whether, 
connected with the fubfequent proteft, the procés verba] might not 
be given in evidence, yet we are now convinced that its admiflion 
would be highly improper. The declaration of any man, delivered 
either in a Pagan, or pet gre Court, without the folemnity of an 
oath, is not evidence of the taét aflerted, even where the witnefs is 
fubje&t to no biafs; much lefs, where he is immediately interefted ; as 
the Captain was in the prefent inftance, being a part owner of the veilel, 

The cafe in Doug. 554. does not apply to that before us ; norcan the 
procés verbal be confidered as a judicial proceeding. With refpec& to 
the argument, that it is a partot theexemplification, itis fufficientto 
obferve, that if a Deed of any kind had been left with the Judge of 
the Admiralty, he would, probably, have certified it in the fame 
mapiner, without meaning, in any degree, to eftablifh the validity, 
or to affe&t the legal operation of the inftrument. 

The reading of the pracés verbal was accordingly over-ruled. 


Atter ftating fome other points in the caufe, the Plaintiff’s coun- 
fel offered to read the protett made in Philadelphia, onthe 4th day 
ot December 1783 t0 which their opponents likewife objected for 
the reafon already mentioned, that it was not made at the firft Port, 
and alfo on account of the length of time which had intervened. 

By rue Court:—The queftion now before us, is, in fad, 
whether a proteft muit be made in the firit Port at which the Cap- 
tain arrives after his veffel has been damaged? This is a matter of 
great importance, upon which little information can be derived 
trom the books ; and, therefore, we were in hopes to have heard it 
more fully difcuiled on general principles, 

We think, however, that to admit the evidence of a Captain ot 
a vetlel in excufe of his own condu, the greateft precaution fhould 
be ufed, and every poflible reftriction impofed. Hence, it is the 
rule in France, that the proteft fhall be made within 24 hours after 
the arrival atthe next Port; and here, as well as in England, it 
ought to be accompanied by the atteftation of a majority of the crew. 
See Valines Ord. de Fr. 190. 1 Magens 160. The reafon is evident- 
ly to prevent any fubfequent collufion; and we cannot but think 
that it is the fafeft as well as the moft certain mode of proceeding. 
If, indeed, any particular circumftances fhould render it impoflible 
to comply, they will always torm an exception to the rule; but, as 
_ that is not pretended on the prefent occafion, we are unanimous in 
rejeGing the evidence. 

As foon as this decifion was pronounced, the Plaintiff voluntarily 
fuffered a Nonfuit. 

Levy, Ingerfoll and Sergeant for the Plaintiff—Lewis and Wilcocks 
for the Detendants. RESPUBLICA 
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Supreme Court of Pennfylvania. 


RespusBiica verfus OSWALD. 


N the 12th of Fuly, Lewis moved for a rule to thew caufe why 
an attachment fhould not iilue againft Bleazer Ojwald, the 
printer and publither of the Independent Gazetteer. 


The cafe was this: Ofwald having inferted in his newfpapers 
feveral anonymous pieces againft the character of Andrew Browne, 
the mafter of a female academy, in the city of Philadelphia, Browne 
applied to him to give 7 the authors of thofe pieces ; but being re- 
fufed that fatistaétion, he brought an aétion for the libel againft 
Ofwald, returnable into the Supreme Court, om the 2d day of uly 5 
and therein demanded bail for £1000. Previoufly to the return 
day of the writ, the queftion of bail being brought by citation before 
Me Fuftice BRYAN, at his chambers, the Judge, on a full hearin 
of the caufe of action, in the prefence of both the parties, ordere 
the Defendant to be difcharged on common bail; and the Plaintiff 
appealed from this order to the court. Afterwards, on the 1f of 
Fuly, Ofwa'd publifked under his own fignature, an addrefs to the 

ublic, which contained a narrative, of thefe sae nd the 
following pallages, which, I conceive, to have been the miaterial 
grounds of the prefent motion. 


« When violent attacks are made upon a perfom under pretext of 
juftice, and legal fteps are taken on the occalion, not perhaps to re- 
drefs.the fuppofed injury, but to feed and gratify partifaning and 
temporifing refentments, it is not unwarrantable in fuch perfon to 
reprefent the real {tatement of his cafe, and appeal to the world for 
their fentiments and countenance. 

“ Upon thefe confiderations, principally, I am now emboldened 
to trefpafs on the public patience, and muft folicit the indulgence 
of my friends and cuftomers, while I prefent to their notice, an ac- 
count of the fteps lately exercifed with me; from which it will ap- 
pear that my fituation as aprinter, and the rights of the prefs and of 
freemen, are fundamentally {truck at ; and an earneft endeavour is on 
the carpet to involve me in difficulties to pleafe the malicious difpe- 
fitions of old and permanent enemies.” 

“ But until the news had arrived laft Thurfday, that the ninth 
ftate had acceded to the new federal government, I was not called 
upon; and Mr Page in the afternoon of that day vifited me indue 
form of law with a writ. Had Mr. Browne purtued me in this line, 
“ without lofs of time,” agreeably to his lawyer’s letter, I fhould 
not have fuppofed it extraordinary—but to arreft me the moment 
the federal intelligence came to hand, indicated that the commence- 
ment ot this fuit was not fo much the child of his own fancy, asit 
has been probably diated to and urged on himby others, whofe 
fentiments upon the new conftitution have not inevéry.refpect coin- 
cided with mine. In fact, it was my idea, in he fa efs of 

the bufinefs, that Mr. Brewne was merely the hand-mardéof {ome of 
. ~~ my 
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my enemies among the federalifts; and in this clafs I mwuft rank, 
his great patron Do&tor Rujb (whofe brother is a judge of the Su. 
preme Court) 1 think Mr. Brown’s condu& has fince confirmed the 
idea beyond a doubt.” 

«« Enemies I have had1n the legal profeffion, and it may perhaps 
add to the hopes of malignity, that this action is ipftituted in the Su- 
preme Court ot Pennfylvania. However, it former prejudices thould 
be found to operate againft me on the bench, it is with a jury of 
my country, properly ele&ted and empannelled, a jury of treemen 
and independent citizens, [ muft reft the fuit. I have cfcaped the 
jaws of perfecution through this channel on certain memorable oc- 
cafions, and hope I fhall never be a fufferer, let the blaft of faction 
blow with all its furies!” 

«« The doctrine of libels being a do&trine incompatible with law 
and liberty, and at once deftructive of the privileges of a [ree coun- 
try in the communication of our thoughts, has not hitherto gained 
any footing in Pennfylvania: and the vile mea‘ures tormerly tazen to 
lay me by the heels on this fubject only broug’it down obloquy upon 
the conduétors themfelves. I may well fuppofe the fame love of 
liberty yet pervades my fellow citizens, and that they will not allow 
the freedom of the prefs to be violated upon any refined pretence, 
which oppreflive ingenuity or courtly ftudy can invent.” 

«« Upon trial of the caufe, the public will decide tor themfelves, 
whether Mr. Browne’s motives have been laudable and dignified ; 
whether his conduct in declining an acquittal of his character in 
the paper, and fuing me in the manner he did, was decent and con- 
fiftent ; and, in a word, whether he is not actuated by fome of my 
inveterate foes and opponents, to lend his name in their fervice for 
the purpofe of harrailing and injuring me.” 

A tranfcript from the records was read to fhew that the action 
between Browne and Ofwald was depending inthe court; James 
Martin proved that the paper containing Ofwaid’s addrefs was bought 
at his printing office, frefh and damp from the prefs; and a depo- 
fition, made by Browne, was read to prove the preceding faéts rela- 
tive to the caufe of action, the hearing before Mr. Juftice Bryan, 
and the appeal from his order. 

Lewis then adverted to the various pieces, which were charged as 
libellous in the depending ation; and argued, that, though the li- 
berty of the prefs was invaluable in its nature, and ought not to be 
infringed: yet, that its value did not confift in a boundlefs licen- 
tioufnefs of flander and defamation. He contended, that the pro- 
feffion of Browne, to whom the education of more than a hundred 
children was fometimes entrufted, expofed himyian a peculiar man- 
ner, to be injured by wanton afperfions of his character; and he in- 
ferred the neceflity of the aGtion, which had been inftituted, from 
this confideration, that it Browne were really the monfter which the 
papers in queftion defcribed him tobe, he ought to be hunted from 
fociety ; but, that if he had been falfely accufed, if he had been ma- 
licioufly traduced, it was a duty that he ewed to himfelf and to the 
. rc public 
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public to indicate his reputation, and to call upon the juftice of the 


jaws, ta @unith fo grofs a violation of truth anddecency. _ For this 
purpofe e continued; a writ had been iffued, and bail was required. 
The defendant, it not before, was certainly, on the hearing at the 
Judge’s chambers, apprized of the caufe of ation: The order of 
Mr. Fuftice Bryan on that occafion, and the appeal to the court, 
were circumftances perfectly within his knowledge; and yet, while 
the whole merits of the caufe were thus in fulpenfe, he thought 
proper to addrefs the public in language evidently calculated to excite 
the popular refentment againit Browne; to create doubts and fufpi- 
cions of the integrity and impartiality of the Judges, who mutt pre- 
fide upon the trial; and to promote an unmerited compa‘fion in his 
own favour. He has defcribed himfelf as the obje& of former per- 
fecutions upon fimilar principles; he has afferted that, in this in- 
ftance, an individual is made the inftrument of a party to deftroy 
him; and he artfully calls upon his tellow citizens to intereft them- 
felves to preferve the freedom of the prefs, which he confiders as 
attacked in his perfon. Nay, in order to caft an odium upon the 
new government of the Unried States, he infinuates, that his arreft 
was purpofely protracted ’till the ratification of nine ftates had given — 
ftability to that fyftem: a falfehood, as unwarrantable as it is infi- 
dions ; for, it will be proved that this delay took place at his own 
sequelt, communicated by Col. Proéfor. 

Col. Praéior, beingexamined on this point, faid, that he, at firft, 
defired the action might not be brought, in hopes of accomplifhing 
a compromife between the parties; that, afterwards, he requefted 
Mr. Lewis to defer iffuing the writ ’till as near the term as it was 
poflible: but that all this interference was of.his own accord, and 
not at the initance ef the defendant. He acknowledged, however, 
that he had intormed Ofwald, that the commencement of the agtion 
would be poitponed as long as poflible, after having obtained a pro- 
mife to that effect from Mr. Lewis. 

Lewis faid he was very much mi(taken, indeed, if Col. Profor 
had not mentioned the requeft as coming from the defendant; and 
Col. Proctor an{wered, “ if ever I told you fo, he certainly fent me; 
“but I cannot remember that ever he afked me to do a thing of the 
“ kind.” 

Lewis then added, that the addrefs to the public manifeftly tend- 
ed to interrupt the courfe of juftice; it.was an attempt to prejudice 
the minds of the people in a caufe then depending, and, by that 
means, to defeat the plaintiff’s claim to juftice, and to ftigmatize 
the Judges, whofe duty it was to adminifter the laws. Therecould 
be nodoubt, therefore, that it amounted toa contempt of the court; 
and it only remained, in fupport of his motion, to thew that an at- 
tachment was the legal mode of preceeding againft the offender. For 
this he cited 4 Black. Com. 280. 2 Atk. 469. ‘ 

By tae Court :—Take a rule to fhew caufe on Monday next, 
at 9 o’clock in the morning. “s 


Ss The 
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The Defendant appearing on Monday the 14th, agreeably to the 


rule to thew caufe, obtained on Saturday, prayed that the rule might 
be entarged, as he had not had a reafonable time to prepare for the 
argument. But Lewis appofed the enlargement of the rule, obferv- 


ing that the defendant would be heard in extenuation, Or excufe, of 
the contempt, aiter the attachment had iffued. 


By M‘Kean, C. 7.—I know not of any inftance where a delay 
of a term has been aliowed in the cafe of an attachment: one reafon 
for fuch a fummary proceeding is to prevent delay. Let caufe be 
now fhewn. 

Sergeant, in fhewing caufe againft the attachment, contended, 
that the doétrine, in 4 Black. Com. 280. was laid down much too 
wide; that in 2 4th. 469. the Chancellor exprefsly affigns this 
reafon, for his determining without a jury, that he was a judge of 
feét; andin 1 Burr. 510. 513. an information is granted on this 
principle, that courts of common law will not decide upon fais 
without the intervention of a jury. 

M‘Kean, C. 7.—This was not the reafon that influenced the 
court in their decifion. 

But, whatever the law might be in England, Sergeant infifted, that 
it could not avail in Pennfy/vania. Even in England, indeed, though 
it is faid to be a contempt to report the decifions of the courts, un- 
lefs under the imbrimatur ot the judges; yet, we find Burrow, and 
all the fubfequent reporters, proceeding without that fanGtion. But 
the conititution of Pznn/y/vania authorizes many things to be done 
which in England are prohibited. Here the prefs is laid open to the 
infpection oi every citizen, who wilhes to examine the proceedings 
of the government; of which the judicial authority is certainly to 
be confidered as a branch. Conf. Penn. fect. 35. 

M‘Kran, C. 7.—Could not this be done in England? Certain- 
ly it could: for, in fhort, there is nothing in the conftitution of 
tis ftate, refpeCting the liberty of the prefs, that has not been au- 
thurized by the conttitution of that kingdom for near a century paft, 

Sergeant. The gth feéiton of the Bik of Rights, however, -puts this 
fuppoled offence into fuch a form, as muft entitle the defeadant tos. 
trial by jury; and precludes every attempt to compel him to give 
evidence againtt himiclf. It declares, “ that, in all profecutions for 
‘* criminal offences, a man has a right to be heard by himfelf and 
‘“* his council, to demand the cauje and nature of his accufation, to 
*« be confronted with the witnefles, tocall for evidence in his favour, 
« and a {peedy public trial, by an impartial jury of the country, without & 
* the unanimous confent of which pu he cannot be found guilty; 
** nor can he be compelled to give evidence againft himfelf; nor can any 
“man be juftly deprived of his liberty except by the laws of the 
“land, or the judgment of his peers.” —Now, the prefent proceed- 
ing againft the defendant is for a criminal offence; and, yet, if the 
atiachment iffues, the effential parts of this fection mutt be defeated: 
for, in that cafe, the defendant cannot be tried by a jury; and, ac- 


cording ° 





to the 
might 
or the 
bferv- 
fe, of 


| delay 
reafon 
ufe be 


ended, 
ch too 
ns this 
udge of 
on this 


mn fas 
ced the 


‘ed, that 
, though 
ts, uUn- 
w, and 
n. But 
be done 
*n to the 
ceedings 
tainly to 


Certain- 
tution of 
been = 
tu 

putts 
dant tod. 
n to give 
itions for 
mfelf and 
fation, to 
is favour, 
, without 


d guilty;, 


can any 
ws of the 
t proceed- 
et, if the 
. defeated: 

and, ac- 
cording: * 


Supreme Covrr of Pennfylvania. 323 


cording to the practice upon attachments, he will Je compelled to 
anfwer interrogatories; in doing which, he mutt cither be guilty of 
perjury, or give evidence againft himjelf. “The proceeding by attach- 
ment ts, indeed, a novelty in this country, except for the purpofe of 
enforcing the attendance of witnefles. ‘Thofe coatempts which are 
committed in the face of a court ftand upon avery different ground. 
Even the court of Admiralty (which is not a court of record) poffef- 
fes a power to punifh them; and the reafon arifes from the neceflity 
that every jurifdiction fthould be competent to protect itfelf trom 
immediate violence and interruptioa. But contempts which are 
alledged to have been committed out of doors, are not within this 
reafon ; they come properly within the clafs of criminal offences; 
and, ‘as fuch, by the gth /eé?. of the bill of rights, they can only be 
tried by a jury 

M‘Kean, ©. J Do you then apprehend that the gth 4. of 
the bill of nights introduced fomething new on the fubje& of trials ? 
I have always underftood it to be the law, independent of this fec- 
tion, that the twelve jurors mult be wzanimous in their verdi@, and 
yet this fection makes this expre(s provifion. 

Sergeant faid, that he had difcuiled the fubje& as well as the 
little opportunity afforded him would adit. He prefed the court 
to give further time for the argument, or, at once, to direct a trial. 
This he contended was, at lealt, difcretionary; and, confidering 
the Defendant’s proteftation of innocence *, his readinefs to give 
ample fecurity for his future appearance, the magnitude of the que- 
ftion as arifing from the conititution, and its immenfe confequences 
tothe public, he thought a delay, that was eifcntial to deliberation 
aad juitice, ought not to be refufed. 

Heatly acd Lewis; in fupport of the motion, contended, that 
under the circumttances of the cafe, Ofwald"s publication, wh-ther 
true or falfe, amounted to a contempt of the court, as it refpe&ted 
a caufe then depending in judgment, and reflected upon one of the 
Judges in his. official capacity; that the argument of the adverfe 
counfel went fo tar as to affert, that there could be no fuch offence 
as acontempt even in England, {ince the very words inferted in the 
conttitution of Pennfylvania, were ufed in the Magna Charta of that 
kingdom ; that, in truth, neither the biil of rights nor the confti- 
tution extended tu the cafe of cantempts, for they mean only to fe- 
cure to every citizen the right of expreffing his fentiments with a 
manly freedom, but not to autherize wanton attacks upon private 
reputation, or to deprive the court of a power effential to its own 
exiftence, and to the due adminiftration of juftice; that the court 
were as compstent to judge of the fact and the law, upon the in- 
fpection of the publication in queltion, as the Chancellor was in the 
authority cited trom Atkins; and that aithough the profecutor cuuld, 
perhaps, proceed either by indi€tment or information, yet that the 


abufes of the Star Chamber had rendered the procefs by intormation 


Ss 2 odious, 


* Mr. O/wald repeatedly declared that he meamt no contempt of the court in 
what he had publithed 
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odious, and an attachment, which was fantified by immemorial 
ufage, was the moft expeditious, and, therefore, the molt proper 
remedy for the evil complained of. 


The Curer Justice delivered the opinion of the Court to the 
following effect, Judge Bryan having fhortly before taken his feat, 


M'‘Kean, C. 7.—This is a motion for an attachment againg 
Eleaxer Ofwald, the printer and publither of the Independent Gazetteer, 
of the rit of July lait, No. 796. Asa ground for granting the at. 
tachment, it is proved, that an action for a libel had been initituted 
in this court, in which Andrew Arowne is the plaintiff, and Eleazer 
Of/wald the defendant ; that a queftion with refpect to bail in that 
action, had been agitated before one of the Judges, from whofe 
order, difcharging the defendant on common bail, the plaintiff had 
appealed to the court; and that Mr. O/we/d’s\addrels to the public, 
which is the immediate fubject of complaint, relates to the action 
thus depending before us. 

The counfel in fupport of their motion, have argued, that this 
addrefs was intended to prejudice the public mind upon the merits 
of the caufe, by propagating an opinion that Brawxe was the initru. 
ment of a party tu perfecute.and deitroy the defendant; that he ated 
under the particular influence of Dr. Xu/d, whofe brother is a judge 
of this court; and, in fhort, that from the ancient prejudices of all 
the judges, the defendant did not ftand a chance of a fair trial. 

Affertions and imputations of this kind are certainly calculated 
to defeat and difcredit the adminiitration of juitice. Let us, there. 
fore, enquire, frf, whether they ought to be confidered as a con- 
tempt of the court; and, /econdiy, whether, if fo, the oifender is 
punifhable by attachment. 

And here, I muff be allowed to obferve, that libelling is a great 
crime, whatever fentiments may be entertained by thoie who live 
by it. With refpect to the heart of the libeller, it is more dark and 
bafe than that of the ailaflin, or then his who commits a midnight 
arfon. Itis true, that F may never difcover the wretch who ha 
burned my houfe, or fet fire to my barn; but thefe loites are eafily 
repaired, and bring with them no portion of igueminy er reproach, 
But the attacks of the libeller admit not of this coniolation: thei 
juries W hich are done to character and reputation feldom canbe 
cured, andthe moft innocent man may in a moment be deprivedal 
his good name, upen which, perhaps, he depends fer all the pro 
fperity, and all the happinefs ot his life. To what tribunal can 
then refort? how fhall he be tried, and by whom fhali he be ae 


uitted? [tis in vain to object, that thofe who know him will dif- 
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regard the flander, fince the wide circulation of public priits mul 
render it impracticable to apply the antedote as far as the poifou ha 
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and while the obje&@ of accufation is publicly pointed at, thesmali- 
cious and malignant author, refts in the difhonorable fecurity.of an 
anonymous fignature. Where much has been faid, fomething, will 
be believed; and it is one me the many artifices ot the libeller, tn 
ive to his charges an afpe& of general fupport, by changing’a 
8! g pport, by fall fach 
things be tranfa&ted with impunity in afree country, and among an 
enlightened people? Let every honeit man make. this’ appeal to his 
heart and underitanding, and the anfwer muft be—no! 

What then is the meaning of the Bill of rights, and the Confiitution 
of Pennfylvania, when they declare, “ Thatthe freedom of the prefs 
{hall not be reftrained,” * and “ that the printing preiles, fhall be 
iree to every perfon who undertakes to examine the proceedings of 
the legiflature, or any part of the government?+” However in- 
genuity may torture the expreflions, there can be little doubt of the 
jult fenfe of thefe fections: they give to every citizen a sight ef in- 
veltigating the conduct of thofe who are entyulted with, the public 
bufinefs; and they effectually preclude any attempt to fetter the 
prefs by the inftitution of a dcenfer. ‘The fame principles.were 
fettled in Angland, fo iar back as the reign of William the Third, 
and fince that time, we all know, there has been the treelt animad- 
yerlion upon the condu& of the minifters of that nation. But is 
there any thing in the language of the conititution (much lefs in-its 
{pirit and intention) which authorizes one man to 1inpute crimes to 
another, for which the law has provided the mode ot trial, and tae 
degree of punifhment? “Can it be prefumed that the flanderous 
words, which, when fpoken to a few individuals, would expote the 
fpeaker to punifhment, become facred, by the authority of the con- 
{titution, when delivered to the public through the more permanent 
and diitufive medium of the prefs? Or, willit be faid, that the 
conftiiutional right to examine the proceedings of government, ex~- 
tends to warrant an anuicipation of the aéts of the legillature, or the 
judgments of the court? and not only to: authorize a candid com- 
mentary upon what has been done, but to permit every endeavour 
to biafs and intimidate with refpedt to matters ftill in fufpente? 
‘The tutility of any attempt to eftablith a conftruGion of this fort, 
muft be obvious toecvery intelligent mind, The true liberty of the 
prefs is amply fecured by permitting every man to publith his opi- 
nions; bur it is due to the peace and dignity of fociety to enquire 
into the motives of fuch publications, and to diltinguith between 
thofe which are meant for ufe and reformation, and with an eye 
folely to the public good, and thofe which are intended merely to 
delude and defame. . To the latter defcription, it is impoflible that 
any good government thould afford protection and impunity. 

If, thea, the liberty of the prefs is regulated by any juft principle, 
there can be little doubt, that he, who attempts to raife a prejudice 
againit his antagonitt, in the minds of thofe that muit ultimately 

detcrmine 

* Declar. of Rights, f. 12. 


4 Conitit. of Penn. ¢ 356 
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determine the difpute between them; who, for that purpofe, re. 
prefents himfelt as a perfecuted man, and afferts that his judges are 
influenced by paffion and prejudice,—wilfully feeks to corrupt the 
fource, and to difhonor the adminiftration of juftice. 

Such is evidently the mp my and tendency of Mr. O/wald’s addrefs 
to the public. Nor can that artifice prevail, which infinuates that 
the decifion of this court will be the effect of perfonal refentment ; 
for, if it could, every man might evade the punifhment due to his 
offences, by firft pouring a torrent of abufe upon his judges, and 
then afferting that they a@ from paffion, betta « their treatment has 
been fuch as would naturally excite refentment in the human difpo- 
fition. But it muft be remembered, that judges difcharge their 
fun&tions under the folemn obligations of an oath: and, if their 
virtue entitles them to their ftation, they can neither be c 
by favour to {werve from, nor influenced by fear to defert, their duty. 
That judge, indeed, who courts popularity by unworthy means, 
while he weakens his pretenfions, dimuinithes, likewite, the chance 
of attaining his objeét ; and he will eventually find that he has fa- 
crificed the fubflantial bleffing of a good conf{cience, in an idle and 
vifionary purfuit. 

Upon the whole, we confider the publication in queftion, as hay- 
ing tendency which has been afcribed to it, that of prejudicin 
the public (a part of whom mutt hereafter be fummoned as jurors 
with refpe& to the merits of a caufe depending in this court, and of 
corrupting the adminiftration of juftice: We are, therefore, una- 
nimoufly of opinion, on the firf? point, that it amounts to a con- 
tempt. 

“a only remains then toconfider, whether the offence is punitha- 
ble in the way that the prefent motion has propofed. 

Itis certain that the proceeding by attachment is as old as the law 
itfelf, and no a& of the legiflature, or fection of the conftitution, 
has interpofed to alter or fofpend it. Befides the fections which 
have been already read trom the conftitution, there is another fe€lion 
which declares, that “trials by jury thall be as heretofore,” and 
furely it cannot be contended, that the offence, with which ‘the de- 
fendant is now charged, was heretofore.tried by that tribunal. Ita 
man commits an outrage in the face of the court, what is there to 
be tried ?—what further evidence can be neceflary to convict him of 
the offence, than the aGual view of the Judges ? A man has been 
compelled to enter into fecurity for his good behaviour, for giving 
the lie in the prefence of the Judges in Wef’minfier- Hall. 

On the prefent occafion, is not the proof, from the infpection of 
the paper, as full and fatista&tory as any that can be offered? And 
whether the publication amounts to a contempt, or not, is a point 
of law, which, afterall, it is the province of the judges, and not of 
the jury, to determine. Being a contempt, if it is not punifhed im- 
mediately, how fhall the mifchief be correfted? Leave it to the cu- 
ftomary torms of atrial by jury, and the caufe may be continued 
leng in fufpenfe, while the party perfeveres in his mifconduét. ‘The 

injurious 
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injurious confequences might then be juftly imputed to the court, 1788. 
for retufing to exercife their legal power in preventing them. 

For thefe reafons we have no doubt of the competency of our 
jurifdiction ; and we think, that juftice and propriety call upon 
to proceed by attachment. 


Bryan, Fu/ftice, obferved, that he did not mean to, give an opi- 
nion as to the mode of proceeding ; but added, that he had alwa 
entertained a doubt with refpe& to the legality of the procefs by 
attachment, in fuch cafes, under the conftitution of Pennfylvania. 


M‘Kean, C. 7. Will the defendant enter into a recognizance 
to anfwer interrogatories, or will he anfwer gratis? 

Ofwald. I will not anfwer interrogatories. Let the attachment 
iffue. * 

M‘Kean,C. 7. His counfel had better advife him to confider of it. 

Sergeant faid that the detendant had not had time, even to perufe 
what had been {worn againft him; for only Sunday had intervened 
fince the obtaining the rule to fhew caufe, and that was an impro- 
per day for applying to the records of the court. 

M‘Kean, C. F. In criminal matters Sunday has always been ~~~ 
deemed a legalday. ‘There has been as ample time for confideration 
as could well be allowed ; the term will end to-morrow. Will he 
anfwer, or not? 

Sergeant prayed the court would grant ’till to-morrow morning to 
form a determination on the fubje&, and offered bail for the de- 
tendant’s appearance at that time. 


M‘Kean, Cf. Beit fo. Let the bail be taken, -himfelf in 
ure 


{.200, and one furety in the like fum, for his appearance to-tiibg~ 
row morning. ~ 


The Defendant appearing on the 15th of Fuly, in difcharge of 
his recognizance; the Cuier Justice again afked, whether he 
would an{wer interrogatories or not? 

Bank/on, for the defendant, requefted, that the interrogatories 
might be reduced to writing before he was called upon to determine. 

‘Kean, C. 7. Is that your advice to him? He muft now fay 
whether he will anfwer them or not ; they will be filed according to 
i _ of the court, and all juft exceptions to them will be al- 

wed. 

Bankfon. He inftru€&s me to declare that he will not anfwer in- 
terrogatories ; and he then began to urge, that there was no con- 
tempt committed, but was told by the Cuizr Justice, = as 

that 


* At this period of the caufe, 1am informed by a gentleman of great learning 
and accuracy, that the covrt called for the theriff in order to commit the defendant; 
but the tranfition from that idea to the advice which fell from the bench, mui 
have been fo inftantaneous, that, if! heard that call, 1 prefurhe 1 did not confider 
it x8 a part of the proceedings, and therefore omitted it in my notes. If it isef any 
umportance, | am happy in the opportuniry of fupplying this defe&. 
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that point had been determined by an unanimous opinion of the 
four judges yelterday, it was not now open for argument. 

Lewis faid, that as'a mifreprefentation had been induftrioufly 
{pread abroad refpecting the conduct of the court, he thought-it 
proper, at this time, concifely to ftate the real nature of the prefent 

roceedings. It has been afferted that the court were about to com- 
pel Mr. Of/wald to convict himnfelt of the offence with which he is 
charged: but the fact is this, that it is incumbent upon the perfon 
who fuggefts the contempt to prove it by difinterefted witnefles ; 
and then, indeed, the defendant is allowed by his own oath to purge 
and acquit hinafelf, in {pite of all the teftimony which can poflibly 
be produced againft him. _It appears clearly, therefore, that Mr. 
Ofwald’s being called upon to anfwer interrogatories, is not meant 
to eitablifh iis guilt (for that has been already done) but to enable 
him to avoid the punithment which is the confequence of it. The 
court employ no compuifton inthisrefpe@. He may either anfwer, 
or not, ashe pleafes: it he does anfwer, his fingle eath, in his own 
favour, will countervail the oaths ofa thoufand witneffes; and if he 
does not anfwer, his filence corroborates the evidence which has 
been offered of the contemipt, and the judgment of the court muf 
necellarily follow. 

M‘Kean, C. 7. Your ftatement is certainly right, and the 
mifrenrefentation, which is attempted, muft either be the effe& of 
wickednefs, or ignorance. 

Lewis now prayed, that the rule might be made abfolute; but re- 
marked, that, according to the authorities, the court might either 
do that; or, as the defendant was prefent, they might~proceed at 
once to pafs fentence upon him. : 

M‘Kean, C.F. ‘There can beno occafien, when the party is 
prefent, to make the rule for the attachment abfolute: the court 
will proceed to give judgment. 

Bryan, Ju/ftice. 1 was not here when the complaint was made 
to the court, when the evidence in fupport of the motion was pro- 
duced, or the arguments againft it were delivered: I confider my-' 
felf therefore totally incapacitated for taking any part in this bu- 
finefs. 

Lewis. Wecan immediately furnith the court with the proofs, 

Bryan, Fufiice. Can you furnith me, likewife, with Mr. Ser- 
geant’s arguments? 

Lewis faid,- that he had not penetration enough to difcover any 
argument in what had been faid for the defendant ; and having again 
read all the evidence which had been produced, he*recapitulated 
what he had before faid in fupport of the motion. 

Page, the under-fheriff, was then called upon to prove, that the 
writ in the action of Browne vs. Ofwald had been in his poffeffion, 
at Jealt twelve days before it was ferved ; and that the delay in fer- 
ing it arofe at firlt, from the defendant’s being at Baltimore ; and, 
afterwards, from his not being at home when the witnefs had re- 
peatedly called upon him. 


Bryan, 
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Bryan, Fuftice. I ftill fay, that not having heard what has 5788. 


peen offered in extenuation of the offence, I am incompetent. to 
join in any opinion refpecting the punifhment. I cannot furely be 
fufpected of partiality to libellers: I have had my hare of their male- 
yolence. But, it is‘true, I have not fuffered much; for thefe 
frifles do not wrankle in my mind. 


The CuieF Justice pronounced the judgment of the court in 
the following words : 


M‘Kean, C. 7.—Eleazer Ofwald: Having yefterday confidered 
the charge again{ft you, we were unanimoufly of opinion, that it 
amounted to a contemptof the court. Some doubts were fuggefted, 
whether, even a contempt of the court, was punifhable by attach- 
ment: but, not enly my brethren and myfelf, but, likewife, all 
the judges of England, think, that without this power no court 
could poflibly exift;—nay, that no contempt could, indeed, be com- 
mitted again{t us, we fhould be fo truly contemptible. The law upon 
the {ubjeét is of immemorial antiquity; and there is not any period 


’ when it can be faid to have ceafed, or difcontinued. On this point, 


therefore, we entertain no doubt. 

But fome difficulty has arifen with refpe& to our fentence ; for, 
on the one hand, we have been informed of vour circumftances, and 
on the other, we have feen your conduct: your circumilances are 
{mall, but your offence is great and perlilted in. Since, however, 
the queftion feems to refolve itfelf into this, whether you fhall bend 
tothe law, or the law fhall bend to you, it is our duty to determine 
that the former thall be the cafe. 

Upon the whole, therefore, tHe Court pronounce this fen- 
tence: —T hat you pay a fine of rol. tothe Commonwealth , that you 
be imprifoned for the fpace of one month, that is, from the 15th 
day of July to the 15th day of Awgult next; and, afterwards, till 
the fine and colts are paid. —Sheriif he is in your cuftody. * 


LEsHER 


* The fentence, on the point of imprifonment, was entered upon the record for 
the [pace of one month, without raking notice of the explanatory words ufed by the 
Court. At the expiration of the legal month, (23 days) Mr. Oswald demanded 
his difcharge; but with this the Sheriff, who had heard the fentence pronounced, 
refufed to comply, "till he had confulted the Curee Justice. His Honor, re- 
membering the meaning and words of the Court, told this officer, ft, that he 
was bound to detain his prifoner till the morning of the 15th of Aguf ; but, hav- 
ing fhortly afterwards examined the record, he wrote to the Sheriff, that Mr. Oswald, 
agreeably to the entry there, was entitled to his difcharge. 

On the sth of September 1788, Mr. Oswald prefented a memorial to the General 
Afimbly, in which he ftated the proceedings againft him, complained of the deci- 
fion of three of the Judges of the Court, in the principal cafe, and of the direction 
of the Cuter Justice to the Sheriff, by which, he alledged, his confinement had 
afterwards been illegally protraéted :—finally calling upon the houfe to determine, 
“ whether the Judges did not infringe the conftitution in dire terms in the fen- 
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LESHER verfus GeEuHR. 


C hw Venue in this café was laid in Philadelphia, and Judgment 
being entered, an execution was thereupon iflued immediate. 
ly inte Bucks county. 

Sergeant obtained arule to fhew caufe, why the execution fhould 
not be quafhed, alledging that it ought to have been preceeded by 
a Fi. fa. in the county where the Venue was laid, in order to ground 


a Teftatum into Bucks. 
Levy, 


** tence they had pronounced ; and whether, of courfe, they had not made them. 
** felves proper objects of impeachment.” 

The Affembly, having previoully appointed a committee to report the erder of 
proceeding on Mr. O/wald’s memorial, “refolved itfelf into a committee of the 
whole, to hear the evidence in fupport of the charges exhibited. Three days were 
confumed in the examination of witneffes, during which, the above report way 
fabftantially proved, together with the fubfequent tranfaction relative to Mr. Of 
wald’s imprifonment, 

Mr. Lewis, asa member of the houfe, then delivered a very elaborate argument, 
in vindication of the condu@ -f the judges ; and, though, thisis, in fome degree, foreign 
to my immediate undertaking, it may not be unprofitable to thofe, who, either 
now or hereafter, with to undgrftand the principles of fo interetting a cafe, to de. 
lineate the leading features of the do@rine which he maintained. 

He began with ftatiag the ineftimable character of true liberty, which is equal. 
ly endangered by tyransy on the onc hand, and by licentioufaefs upon the other, 
He faid, it did not confit in the uncontrouled power of doing whatever the will 
might prompt an individual to attempt; but, while it was independent of arbitra- 
ry and defpotic rule, it was happily regulated by the laws and conttitution of the 
ftate. Having refcued Sir William Blackfione trom the ftigma of being a courtly 
writer, by thewing the enthufiafm of that author in favor of the trial by jury, Mr, 
Lewis referred to the celebrated Coizmentarics in fupport and illuftration of his fen» 
timents upon liberty. 1 Black. Com. 325. 2 Black. Com. 4 Black. Com. 3. 42. 

He then commented upon the origin, nature, and purpofes of a ftate of fociety, 
which, he faid, was principally formed to protect the rights of individuals; and, 
of thofe rights, he pathetically defcribed the right of enjoying a good name, to be 
the moft important and moft precious. He obferved, that the injuries which could 
be done te any other property, might be repaired; but reputation was mot only the 
moft valuable, but, likewife, the moft delicate of human poffeffions. It was the 
moft difficult to acquire; when acquired, it was the moft difficult to preferve; 
and when loft, it was never to be regained. If, therefore, it was not as much 
protected, as any other right, the aged matron, andthe youthful virgin, (fince 
purity of character is the palladium of female happinefs) while they are fettered by 
the habits and expeCtations of feciety, are expofed and abandoned by its laws and 
inftitutions. But this evil is effectually removed, when we confider the bilbof 
rights as precluding any attempt toreftrain the prefs, and not as authorizing in- 
fidious falfhoods and anonymeus abufe. The right of publication, like every other 
right, has its natural and neceflary bowmdary; for, though the law al- 
lows a manthe free ule of his arm, or the poffeflion of a weapon, yet it docs not 
authorize him to plunge a daggers in the breaft of angmoffeofive acighbour. 

Mr. Lewis theft Progeeded to confider the immediate fubje&@ of complaint. He 
ftated it to be two-fold; 1h, That the Cuser Jystic: had protracted Mr. O/- 
weld’s imprifonment beyond the legal expiration of his fentence; and, adly, That 
the imprifonment itfelf, was unconftitutional, illegal, and tyrannical. 

On the ff point, he obferved, that it was, indeed, a ferious charge, if Mr. Of 
wald could prove that a fingle juftice, had arbitrarily altered, or countera@ed, the 
record of the court, in order to actomplifa the imprifonment of a citizen, But 
how was the charge fupported ? The opinion given-by the Cuizr Justice to the 
Jailerg¥ewmot giveniip his judicial capacity ; aad though a paper, faid to bea 
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Levy, in fhewing caufe, contended, that the a& of Affembly 1788. 
had departed from the practice in England, and that in direCling a WJ 
igment | Tefatum it referred only to the Courts of Common Pleas, which are . 
ediate. & limitted in jurifdiction toa fingle county: That the fame a& efta- 
blithed the jurifdiction ot the Supreme Court, and made it co-exten- 
fhould five with the State; and that, therefore; as the Legiflature was 
ded by filent with refpect to iffuing a Tefatum from this latter court, it was 
ground fairly to be inferred, they did not mean to require it. He further 
infifted that the practice fupported his conftruction, and that a de- 


Levy, Tt2 Viation 


le them. trasfcript from the records, was fhewn to him, yet it was not fubfcribed by the 
Prothonotary, mor was it under the feal of the court. This, therefore, could not 
erder of be a fufficient document to fet afide pis reedlie&ion of the fentence; it was no legal 
> of the evidence of the fa& which it ftated, { Gilb. law of Ev. 23.) and the little time that 
ays were elapfed between the opinion given to the Jailer, and the dire@tions for Mr. O/wald’s 
port was releafe, we may fairly prefume to have been confumed in examining the records. 
Mr. 0f On the /econd point, he engaged ina long and ingenious difquifitien upon the na- 
ture of what is called the liberty of the prefs ; he reprefented’tRe fhajkies which had 
‘gument, been impofed wpon it during the anbinggry periods of the Englife nment; and 
}, foreign thence deduced the wifdom and propriety of the precaution, which lares in the 
o, either bill of rights, that the prefs fhall not be fubject to reftraint. He gav® an hiftorical 
» to de narrative of the Bri‘ifs acts of parliament.and proclamations, which debarred every 
man of the right of publication, without 2 previvus licence obtained from officers, 
is equal. eftablithed by the government to infpe@ and pronounce upon every literary per- 
e other, formance ; but obferved, that'this, oppreflion (which was¢intended to keep the 
the will people in a flavith ignorance of tye conduct of their rulers ired in the year 1694, 
"arbitra. when the dawa of true freedom rofé upon that natidii -. tat. at large, p. 199. 
yn of the Since that memorable period, the liberty of the prefs has ftood en a firm and rational 
a courtly bafis. On the one hand, it is not fubje@ to rhe tyranny of previous reftraints, and, 
ity, Mr, on the other, it affords no fanétion to ribaldry and flander ;—fo true it is, that 
his fen- to cenfure the licentioufne/i, is to maintain the /iberty of the prefs. 4 Black. Com. 150. 
. 1st.152. Here, then, is to be difcerned the genuine meaning of this fectien.in 
fociety, the bill of rigbts, which an oppofite conftruQion would proftitute to the moft ignoble 
and, purpofes. Every man may publifh what he pleafes; but, itis at his peril, if he 
publithes any thing which violates the rights of another, or interrupts the peace 
and order of fociety ;—as every »nan may keep poifons in his clofet, but who wiil 
allert that he may vend them to the public for cordials? If, indeed, this fection of 
the bill of rights kad not circumfcribed the authority of the legiflature, this houfe, 
preferve; being a fingle branch, might ina defpotic paroxifm, revive all che odious reftraints, 
as much which difyraced the early annals of the Briti/ government. Hence, arifes the 
n, (fince great fundamental advantage of the provifion, which the authors of the conftitution 
ttered by have wifely interwoven with our political fyftem; not, it appears, to tolerate and 
laws and indulge the paflions and animofities of individuals, but effectually to protect the ci- 
he bill of uzens from the encroachments of men in power. 
zing in- It has been afferted, however Mr. Ofwald’s addrefs was of a harmlefs tex- 
sry other ture; that is was no abute of : of publication, to which, asa citizen, he 


law al- was entitled; and, in fhort, “a fidering it as a contempt ef the.court, the 


, 
a 


docs net judges have acted tyrannically, iflegally, ‘and unconftitutionally. Butlet us divett 
‘S che fubje& of thefe high-founding epithets, apd the reverfe of this aflertion will be 
nt. He evident to every candid and unptejudiced mind: For, fuch publications are cer- 
Mr. O/- tainly calculated to draw the adminiftration of juftice from the proper tribunals ; and. 
Uy, That in their place to fubftitute newfpaper altercations, in which the moft fkilful writer 
will generally prevail againft all the merits of the cafe But it is moreover the du- 
ty of the judges to proteé {uitors, not only from perfonal violence, but from in- 
fidious attempts, to undermine their claims to law and juftice. Hence, Lord, 
Chancellor Hardwicke, (who was an ornament to his country, and not one of whole, 
& to the decrees during the period ef twenty years which he fat as chancellor, was éver. te~ 
d to bea verfed) has defcribed three forts of contempts—rf, Scandulizing the court. urfelf, 


nicript Iik, 
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viation from it would be attended with great delay and injuftice: 
for, when the act was paffed, although a Teftatum might iflue in 
three months from a Court of Common Pleas, it mult have been. 
fufpended for 4x months inthe Supreme Court ; and thus a debtor 


would have it in his power to give an unfair preference to creditors 
in the County where he lives. 


Sergeant, in reply, ftated, that the Supreme Court has powers fi- 
milar to the Courts of King’s Bench and Common Pleas in England, 
and that the courfe of practice, with refpe&t toa Teflatum, had al. 


ways 


adly, Abufing parties who are concerned in caufes there; and 3dly, Prejudicing 
mankind againft perfons, before the caufe is heard. 2 Ath. 471. And in 2 Vey 
520, though no reflection was caft upon the court, and the effender pleaded igno. 
rance of the law, yet, it isexprefsly laid down, that ignorance was not an excufe, 
and that the reafon for punifhing was, not only for the fake of the party irjured, 
but alfo for the fake of the public proceedings in the court to hinder fuch advertife. 
ments, which tend to prepoflefs peop'e as to thoie proceedings. A fimilar doctrine 
is maintained in 1 P. Williams 675. And 4 Black. Com. 282. pronounces the print. 
ing, even true, accounts of a caufe depending in judgment, .o be a contempt of 
the court. 

But it has beem faid, that this ciufe was not depending in court, when the offence 
was committed, becaufe the addrefs was publifhed on the firf of Fuly, and the writ 
again Mr. O/wald was not returnable “\ill the fuceceding day. This idea originates 
in an ignorance of the conftitution of our courts, which, in this refpe& differs. ef- 
fentially from the conftitution of the cour s of England. There all original procefs 
iffues out of the Court of Chancery, and 1s made returnable into the King's Bench or 
Common Pleas; fo that, im truth, the writ gives the jurifiiction, and, of courfe, 
*cill it is retarned, the court cannot take cognizance of the caufe. Here, however, 
the original procefs illues out of the very court into which it is returnable,* and.is 
ufually tefted the lait day of the preceeding term. It is abfurd, therefore, to fay 
that the jurifdition of a court, by whofe authority a fuit is actually inftituted, can 
be thus fufpended and parcelled out. 

With refpe& to the addrefs itlelf Mr. Lewis annalyfed its oftenfive parts, in 
order to thew that ic treated the judges with indecent opprobrium; that, in fome 
refpects, it was inconfiftent with truth, and that, in its yeneral operation, it was 
inteaded, and could not fail, to excite refentment againft Browne, the plaintiff, 
and compaflion for Oswald, the defendant, in the caufe. 

He now proceeded to confider the mode of punifhment, which formed a material 
part of Mr. Ofwald’s complaint, and, in fupport of its legality, refered, generally, 
to the authorities, which he had already cited. He obferved that much declama 
tion had been wafted upon this topic; and that the proceeding by attachment had 
been vehemently reprobated as the creature of the Court of Star Chamber. ‘Though 
that court might have employed the procefs of attachment (of which, however, he 
did not recolleé& aninflance) yet, he infifted, that.it was idle and abfurd to con- 
fider it as the creature of a jurifdiction, whofe-own exiflence was of a much later 
date, than that of the fubje& to which we are tol@ it gave birth. ‘To prove this, 
he ftated that the court of Star Chamber was mot inftituted "till the year 1368; that 
Magna Charta was confirmed, at leatt, 113 years before that time; and, as all the 
authorities concur in declaring that the procefs by attachment is as ancient asthe laws 
themfelves, and that it was confirmed by Magna Charta, its origin is confequently 
long antecedent to that of the Court of Star Chamber. 4 Black. Com. 280. 281. 28% 
283. 284: 285. 

But he argued, with great ftrength and perfpicuity, that the procefs of aitach 
ment, which in practice was multiplied iuto innumerable ufes, was effential to the 
adminiftration of juftice; and that if the exercife of this power was fupprefled, 
the courts themicives might as well be annihilated. He reprefented, that 1¢ was 
an eftablithed principle in law, that one court could not punifh a contemps come 
mitted againfl anvther , then, continued he, how fhall the Common Pless repel am 
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ways been the fame. But, he contended, that unlefs the aé& of 
Ailembly, had exprefsly extended the power to the county courts, 
they could not have proceeded by Te/iatum, to execute out of their 
immediate jurifdiction ; which is the true reafon why the Legitla- 
ture takes notice of the writin one cafe, and not in the other. 


Upon a queftion from the Court, Mr. Burd, the Prothonotary, 
faid that previoully to the Revolution, the proceeding, in fuch 
cafes, had always been by Te/fatum , though fince that period a diffe- 
rent practice had been introduced by fome of the attornies, contrary 
to his opinion. 


By 


injury of that nature ? It is not vefted with any criminal jerifdifiion ; it cannot 
impannel a grand Jury, nortry an indictment ; the only remedy therefore which 
the cafe can admit, is by an attuchment. He applied the fame reafoning to the 
Supreme Court ; and with refpect to the Orphun’s Courts, the Court of Admialty, and 
the Courts of the Regiflers of Wills, *Fc- he obferved, that their preceedings, ac - 
cording to the civil law, were totally independent of juries; and that confequently 
if they were deprived of the procefs of attachment, it was in vain for thei to decide 
and to decree, for they would then be without any means to enforce obedience to 
their decifions and decrees. Nay, he added, that, without this power, the legif- 
Jacare itfelf would be expofed to wanton infult and interruption; and that Jetrers, 
{uch as he had received, menacing his exiftence for his condué& on the prefent oc- 
cafion, might be written and avowed with abfolute impunity. He then enumera- 
ted many inftances in which grofs injuftice would take place, but for the inter- 
vention of this fummary proceeding. Where a theriff refufes, or neglects, to re- 
turn a writ; or to. pay money which he has received upon an execution; where 
an inferior court refufes to tranfmit a record; a witnels, or juryman, to attend or 
to be fworn ; and where a defendant in cjeciment refules to pay coils, after a non- 
fuit, for want of a confeflion of leafe entry and oufter;—in ail thefe and many other 
cafes he demonftrated, that the great, efficient remedy, was by an attachment to 
be iffued againft the delinquent. 

in tracing the antiquity of the procefs by attachment, he remarked, that, it was 
admitted to be a part of the common law by the moft authoritative writers; and 
that the common law wasa compound of the Dani/b, Saxon, Norman, Pi and 
Civil law. 1 Black. Com.63. As, therefore, the attachment is derived “from the 
civil law, and the civil law was introduced into England by the Romans, early in 
the firft century, he thought st impra@ticable at this day to afcertain its fource ; 
but infifted that enough appeaied to prove it to be of immemorial ulage, and a 
part of the law of the ijand. 

He then adverted to the leading obje@tion made by the advocates for Mr. Of 
wald, that, however the procefs of attachment might be legalin England, it was not 
foin Pennfylvania. From a decifion in the time of Judge Kinfey, he thewed, that, 
before the revolution, an attachment had ifiued for acontempt, and that the parry 
had, in fa&, anfwered certain interrogatories filed by order of the court; fo that 
it only remained to enquire, whether any alteration had been introduced by the 
conftitution ef the fiate. 1. the 24th /2@. of that inftrument, it is declired, that, 
** the Supreme Court, and the feveral courts of Common Pleas of this Commonwealth, 
*‘ thall, befides the powers ufually exercifed by [uch courts, have the powers of a court 
*‘ of chancery fo far as relates, &c."" Now, as it appears by the cafe which occur- 
red while Mr. Kinfey was chief juftice, that the power of iffuing attachments was 
ufually exercifed by the Supreme Court, fo far from altering the law, this isa direct 
confirmation of the jurifdiGtion of the court; for, the greater naturally includes 
the lefs; and if the court is vefted with aif its former powers, by what poffible con- 
ftruction can we deprive it of this? But it is anfwercd, that a fe€tion in the dill of 
rights provides, that ‘* I all profecutions for - riminal offences the trial fhali be by 
jury, &e.”” True; but the whole fyftcm muft be taken togetier; or, if we exa- 
mine a particular part, it muft be with a recoilection of the immediat fubject te 

hich that part relates. Fer, otherwife, this very f{etion might as pr perly be 
brovg st 
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By tHe Court:—The Legiflature before the Revolution pres 
{cribed no rules for the Supreme Court; but it is certainly vetted 
with the powers of the King’s Bench and Common Pleas in England; 
and the practice has been, in general, governed by the fame law. 
Hence, we find, that it was formerly thought neceflary to proceed 
by Te@atum in Pennfylvania ; and although a contrary practice has 
lately obtained, it is without the opinion or fanction of the court. 

We think, therefore, that this execution muft be quathed; and 
in every future cafe of the fame kind, let a Fi. fa. be filed in the 
Supreme Court, witha return of nulla bona; and then a term muft 
miervene before the Zefatum itiues, in order to fupport the fiction. 
The Execution quathed. 


RESPUBLICA 


brought to ptove, that the judges could not be impeached (fince furely that is not 
a trial by jury), as that they hav not the power of ifiuing attachments. All cafes 
proper for a trial by jury, the bill of rights clearly meant te refer co that tribunal ; 
but cam any ching more explicitly demonftrate, that the framers ef the conRutution 
were aware of fome cafes, which required another mode of proceeding, than their 
éeciaration, that ‘* Trials thall be by jury as beretofore ?’"—-Who will affert th.t 
contempts were ever fo tried ? whe will hazard an opinion, that it is peflable fo to 
try them! 

But dees not the conftizution of Pennfylvania further diftinguifh between the laws 
of the land, and the judgment of our peers, furnifhing a firiking alternative, by the 
disjunctive particle er ? This very fentiment, exprefled in the fame words, appears 
in the Magna Charta of England; and yet Blockfone unequivocally informs us, that 
the procets of attachment was confirmed by that celebrated inftrument. In the 14 
chap. of Magna Charta, it is allo faid, that ‘* no amercement fhall be affeffed, but 
** by lawful men of the vicinage ;" and who, that is at all acquainted with the law, 
er with the reafon of the Jaw, can think it poflible, iu that cafe, to puriue the 
generality of the exprefhon ? 

From thefe analogous principles, therefore, and che conftru@tion of ages, we may 
fately argue on the prefent occafion. But the wild and hypothetical interpretations, 
which fome men have offered, would inevitably involve us in a labyrinth of error, 
and eventually endanger that liberty, which they profefs, and every honcit citizea 
muft wif, to preferve. 

As to the manner of proceeding upon the attachment, the court on this occafion 
have followed the precedent in Mofley's Rep. 250. where it is liberally faid, that the 
defendant fhali not be permitted to be examined to bring himfelf into contempt; 
but upon proof of the contempt, he fhall be allowed to purge himfelf upon his 
wath. 

Upon the whole, Mr. Lezis concluded, that the only grounds of impeachment, 
were bribery, corruption, grofs partiality, or wilful and arbitrary oppreflion; and 
that as none of thefe haa been proved, Mr. O/zvald’s memorial ought to be difmified. 
He faid, indeed, that it would be preferable to return to the ftate of nature, than 
to live in a ftate of fociety upon the terms which that memorial prefented ;—terms, 
which left the weak and the innocent a prey to the powerful and the wicked ; and 
which gave to falfehood and licentioufaefs, all that was due to freedom and to truth. 

When Mr. Lewis's argument was clofed, Mr. Findley, amember from Wef- 
woreland, role, and delivered his fentiments, with great ability and precifion. 
He acknowledged, that he had received great information and pleafure, from the 
learned and eloquent fpeech of the member who preceded him ; but he thought it 
was unneceflary, upon the prefent occafion, to explore the dark and diftant periods 
of juridical hiftory, The rights and immunities which formed the great object of 
the revolution, he contended, were capable of an cafy and unequivocal definition ; 
they were cot of fuch remote antiquity as to be loft even to the feelings of the 
people; and the conflicution of the ttate was the oaly proper criterion, by which 
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Supreme Court ef Pennfylvania. 


Respusiica verfus TEISCHER. 


HE Defendant had been convicted in the county of Berks upon 

an indictment for malictou/ly, wilfully, and wickedly killing a 

Horfe; and upon a motion in arreft of Judgment, it came on to be 
argued, whether the offence, fo laid, was indictable? 

Sergeant, in fupport of the motion, contended that this was an 
jnjury of a private nature, amounting to nothing more thana Tref- 
pafs; and that to bring the cafe within the general rule of indi@- 

ments 


they could be judged and afcertained. He did not, therefore, intend to purfue Mr, 
Lewis, in the tract of legal difquifition ; but, appealing confidently to the inftru- 
ment itfelf, he deemed it to be his duty to pronounce, that the decifion of the fu- 
preme court was a deviation from the fpirit and the letter of the frame of govern- 
ment. In doiag this, he obferved, that he did not mean to affert, that any ground 
had been fhewn for the impeachment of the judges. But, on the contrary, he 
agreed with Mr. Lewis, that bribery, corruption, or a wilful and arbitrary in- 
fraction of the law, were the only truc caufes for inftituting a profecution of that 
nature; and his candor readily induced him to believe, that as none of thefe had 
been proved, neither did any of them actually exift on this occafion. But, he fuid, 
it was due to the deareft iaterefts of pofterity, that the legiflarwre fhould a& with 
that circumf{pection, fhould decide with that wifdom, which, leading on the one 
hand, to am acquittal of the judges, did not tend, onthe other, to eftablith 2 baace 
ful and deftructive precedent. It was im this point of view, that the prefent pro- 
ceeding prefented itfelf to his mind, asa matter of the greateft magnitude and im- 
portance ; and he faid it were better far that Mr. O/ewald had fu fered in fileace and 
obfcurity, than that the attention of the legiflature fhould be awakened, only to 
give additional ftrength and authority to the miftaken judgment of the court. 

That it was a miftaken judgmeat, every man, he alledged, who poffelfed a com- 
petent fhare of common fenfe, and underitood the rales of grammar, wis able te 
determine on a bare perafal of the bill of rights and conftitution, With thefe aids, 
he defied all the fophiftry ef the {chools, and the jargon of the law, to pervert or 
corrupt the explicit language of the text; and therefore he regretted, that ia 
liftening to the ingenuity of Mr, Lewis’s paraphrafe, his admiration was not necef- 
farily followed by conviction. 

He then difcuffed the g /e@. of the bill of rights, which provides, ‘*that in all 
** prefecutions for criminal offences a man hath a right to be heard by himfelf and 
** his council, to demand the ¢aufe and nature of his accufation, to be confronted 
** with the witneffes, to call for evidence in his favour, and a (peedy public trial, 
“ by an impartial jury of the country, without the unanimous confent of which 
** jury he cannot be found guilty, nor can he be compelled to give evidence againf 
“ himfelf, nor can any man be juitly deprived of his liberty except by the laws of 
** the land or the judgment of his peers.” He faid, that in thefe expreflions, there 
was nothing ambiguous or uncertain; they contained a recapitulation of the moft 
valuable privileges, in the mot pofitive language; and they did ngt require to be 
illaftrated, er explained, by the R.men.inftitutions, or the Britif practice. Hither, 
he ebferved, every man could fafely refort, in order to be taught the nature and 
extent of his rights and obligations ; and it would be fatal indeed to the caufe of 
liberty, if it was once eftablifhed, that the technic.] learning of a lawyer is neceflary 
to comprehend the principles laid down in this great political compa@ between 
the people and their rulers. Even with refpect to that claufe on which the pro- 
ceedings of the Judges are particularly vindicated, he did not perceive a reafonable 
ground for the diftin@tion that was attempted; but thought with many other 
characters of fuperior information and abilities, that the daw of the land was not, in 
fa@, contra-diftinguithed from the judgment of bis peers, but merely a diverfity in 
the mode of exprefling the fame thing. He admitted, however, that cafes did 
exit im which it was neceflary, for the (ake of jntice, to empower the judges to 
exerscife a fummary authority. For outrages committed in the face of the court 
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raents for the protection of fociety, it was effential that the injury 
fhould be ftated to have been perpetrated fecretly, as well as malici. 
oujly; which, laft he faid was a word of mere form, and capable of 
an indefinite application to every kind of mifchief. To thew the 
leading diftinCtion between Trefpailes, for which there is a private 
remedy, and crimes for which there is a public profecution, he 
cited Hawk. Pl..Cr. 210. lib. 2. ¢c. 22. f.4. And he contended thar 
the principle of feveral cafes, in which it was determined an indi@- 
ment would not lie, applied to the cafe before the Court. 2 Srra, 
“93. 4 Stra. 679. 


The 


for the mifcondu@ of its officers, and for a difobedience or refiftance of its procefs, 

there feemed, he faid, to be a propricty in eftablifhing an immediate remedy. But, 

this did sot extend, ia his opinion, to the cafe of conflru&tive contempts; to cri- 

minal offences perpetrated out of the view of the court: ner to fuch acts, asin 

their pature, did not call for a fudden punifhment, and which, in their operation, ” 
involved a variety of facts, that a jury was only comperent to inveftigate and de- 

termune. 

With refped&t to the argument offered by Mr. Lewis, that as attachments had if- 
fued in Penn/ylvania before the revolution ; and asthe 24 22. of the conftitution, 
declares, that the courts fhall have all the powers which they ufually exercifed, 
therefore the power of proceeding by Attachment is confirmed, Mr. Findley obferved, 
that the fallacy of this interpretation would be notorious, by recolle@ting that the 
lat fentence of that very fection ftipulates, that fuch powers fhall not be incon. 
fiteat with the conititution. Nor would he admic the inference which had beeg 
drawn from the next fection, that fays, * trials fhall be by jury ag beretofore;” for, 
he faid, it appeared by its context and immediate fubjest, that it related to the 
forms and medes of proceeding upon the trial, and not to the cafes in which the 
trial ought to be allowed. 

Having expatiated, with great energy, upon the different points of the conftitu- 
tion, which the fubjeé& brought into view ; having aflerted the right ef every maa 
to publith his fentiments on public proceedings; and having urged the danger of 
permitting the judges, by implication, to panith for offences againft themfelves 
(obferving, that if it was a contempt to write, it was alfo a contempt to {peak of 
a caufe depending in the courts) he concluded with intimating, that he fhould take 
an opportunity of fubmitting a refolution co the houfe, which might ferve to avert 
the pernicious coniequences of allowing the cafe of Mr. Oswa/d to grow into pree 
cedent. , 

Mr. Fitc/imons, a member from the city of Philadelphia, now moved the following 
refolution. 

** Refolved, That this houfe, having, in a committee of the whole, gone into 4 
full examination of the charges exhibited by Eleazer Oswald, of arbitrary and op- 
preflive proceedings in the juftices of the fupreme courc againft the faid Eleazer 
Oswald, are of opinion, that the charges are unfupported by the teftimony adduced, 
and, confequently, that there is no juft caufe for impeaching the faid juftices.” 

The propofition contained in this refolution, gave rife to a fhort but animated 
converfation. On the one hand, it was faid, that, in admitting that there was ne 
ground of impeachment, it was net intended to concede , that the facts reprefented 
in the memorial had not been proved: and, on theother hand, it was anfwered, 
that, if there had been proof that the memorialift, according to the complaiat, 
‘* was immured in prifon, without even the fhadow of a trial, for an imaginary of- 
© fefice,’’ it would have been the indifpenfable duty of the legiflature to vote for 
amimpeachment. A compromife, at length, took place, and the committee of 
the whole agreed to report the following refolution. 

** Refelved, That the charges exhibited by Mr. Eleazer Oswald againf the 
juftices of the fupreme court, and the teftimony givenin fupport ef them, are not 
4 fuflicient ground for impeachment.” 

But when this report was called wp for the decifion of the houfe, it was poftponed 
ind contequent ly loft) on motion ef Mr. Clymer, in order to introduce the refolu- 

tion 
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injury The Attorney General obferved, in reply, that though he hadnet 4488. 


malicis : j indi 
been able to difcover any inftance of an indi€tment at common law, 4 eed 

able ot jor killing an animal, r indeed, for any other {pecies of malicious 

mifchief ; yet, that the reafon ot this was probably the-early-inter- ’ 
private ference of the ftatute law to punith offences of fuch enormity ;~for, 
on, he that in all the precedents, as well antient.as modern, he had found 
led that the charge laid contra farmam ftatuti, except in the cafe of an infor- 

indi@- mation for killinga dog ;—-upon which, however, ‘he did not mean 
2 Stra, wrely. 12 Mod. 337. 


He faid, that the law proceeded upon principle, and not merely 
The upon precedent. In the cafe of Wade for embezzling th= public mo- 
procefs, ney, no precedent was produced; and one Henry Shallcro/s was late- 
ly. But, ly condemned in Montgomery county, tor malicioufly burning a barn, 
a (not having hay or corn init ) though there was certainly no ftatute for 
peration, punithing aa offence of that defcription in Pennfylvania. The prin- 
» and de. ciple, therefore, is, that every act of a public evil example, and a- 
; inft good morals, is an offence indictable by the common law ; 
Aud and this principle affects the killing a horfe, as much, atleait, .as, 
exercifed, the burning an empty barn. 


obferved, But, he contended, that there were many private -wrongswhich 
E that the were punifhable by public profecution; and~that with refpedt to 


be incon- 


had beall thefe a diftinétion had been accurately eftablifhed in -2°Burr.:1129, 
re 3” for, where it is faid, that “* in fuch impofitions or deceits where common 
ed to the “ prudence may guard perfons again{t the fuffering from them, the: 
vhich « offence is not indictable, but the party is leit to his civil remedy 


: conftitu- “tor 
every maa 
danger of tien originally propofed by Mr. Fitz/mons inthe committee. Mr. Findley then 
hemfelves claimed the attentien of the members, and after a judicious introduction, prefented 
{peak of the following refolutions to th: chair, te fupercede Mr. Clymer’s motion. 
ould take “ Refelved, That the praceedings of the fupreme court againft Mr. Eleszer Os- 
re to avert weld, in punifhing him by fine and imprifonment, at their difcretion, for a con- 
r imto pres firu@tive or implied contempt, mot committed in the prefence of the court, nor 
; againt any officer, or order thereof, but for writing and publithing improperly, 
following er indecently, refpe@ting a eaufe depending before the fupreme court, and refpea- 
ing fome of the judges of faid court, was an unconttitutional exercife of judicial 
ne into @ power, and fetean alarming precedent, of the meft dangerous confequence, to.the 
y and op- citizens of this commonwealth.” 
id Eleazer “* Refelved, That it be {pecially recommended to the enfuing General ‘Affembly, 
y adduced, to define:the nature and extent of contempts, and dire their punifhment.” 
ices,” An interefling debate arefe upon thefe refolutions, in the ceurfe of which; much 
animated that had been faid in the committee was repeated, and many new ideas «were fug- 
ere was no gefted, upon the general queftion of the jurifdiction of the court imcafes of attach- 
reprefented ment. With refpe@ to Mr. Findley’s propofitions, that gentleman - ably fypported 
aniwered, them upon the {pirit of the conftitution, and the expediency.of the ching itfelf. 
complaiat, But it feemed to be fatisfa@orily anfwered by Mr. Lewis, 1. That «the legiflative 
iginary of- power is confined:.to making the law, and cannot interfere ip the \interpretation ; 
o vote for which is the natural and exclufive province of the judicial branch of the gover 
mmittee of and adly, That ther dation to the fucceeding afflembly wauld be m 
for the courcs of ju@ice derive their powers from the conftitution, » fourse 
againft the mount to the leg:flature; and, confequently, what és-given tu them by the fi 
m, are not cannot be taken from them by the latter. ae — 
Mr. Findley’s motions were lof by a confiderable majority ; end*Mr..G/ymer’s 
s po ftponed revived refolugion, adopted by the houfe: Yeas 34, - Nays 23, , 
the refolu- 


tion V u 


ew the 
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Tor the redrefs of the injury that has been done him; but where 

falfe weights and meafures are ufed, or falfgtokens produced, or 

fuch methods taken to cheat and deceive, as people cannot by any 

ordinary care or prudence be guarded againft, there ig is an offence 
*« indiétable.’—Accordingly in Crown Cire. Comp. 231. 1 Stra, 
go5- 8. C. Crown Cire. Comp. 24. are cafes of private wrongs, 
and yet punifhed by indiétment; becaufe, as it is faid in Burrow, 
vommon prudence could not have guarded the perfons again(t the in. 
jury and inconveniency, which they refpectively fuftained.  T) 
fame reafon mult have prevailed in an indi€tment at Lancaffer (the 
draft of which remains in the precedent boek of the fucceflive Attor 
nies General cf this State) for poifoning bread, and giving it to fome 
chickens; and itapplies in full force to the cafe before the Court. — 

Independent, however, of thefe authorities and principles, the 
Jury have found the killing to be fomething more than a trefpafs; 
and that it was done malicioufly forms the gift of the indi&tment; 
which muft be proved by the rofecutor, and might have been con 
troverted and denied by the Befendant. Being therefore charged, 
and found by the verdiét, it was more than form ; it was matterd 
fubftance. 

The opinion of the Court was delivered on the 15th of Fuly, by 
the CHieF Justice. 


‘M’Kean, Chief “Fuflice. The, Defendant was indicted fo 


* malicioufly, wilfully, and wickedly killing a horfe,” and being 


convicted by the Jury, it has been urged, in arreft of judgment, 
that this offence was not of an indictable nature. 
It is true, that on the examination of the cafes we have not 
found the lhe accurately drawn; but, it feems to be agreed, t 
- whatever amounts to a public wrong may be made the fubje& of an 
indi€tment. The poifoning of chickens; cheating with falfe dice; 
fraudulently tezring a promitiory note, and many other offences ofa 
fimilar defcription, have heretofore been indi&ted in Pennfylvania; 
and 12 Mod. 237. furnithes the cafe of an indi€tment for killinga 
dog ;—an anitnal of far lefs value than a horfe. Breaking windows 
by throwing ftones at them, though a fufficient number of perfons 
were not engaged to render it ariot: and the embezzlement of pub- 
lic monies, have, likewife, in this State beendeemed pubite wrongs, 
for which the private fufferer was not alone entitled to redrefs ; and 
unlefs, indeed, an indictment would lie, there are fome very hein- 
ous Offences, which might be perpetrated with abfolute impunity; 
fince the rules of evidence, ina civil fuit, exclude the teftimony of 
the. party injured, though the nature ot the tranfaCtion generally 
makes it impoflible to produce any other proof. 
For thefe reafons, therefore, and for many others which it is une 
Sia, to recaprtulate, as we entertain no doubt upon the fubjea, 
"We think, the indi€tment will lie. 
Let judgment be entered for the Commonwealth. 


JAMES 
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James verfus BROWNE. 


339 


HIS was an aGtion of Account render, brought by one Partner 
again another, and feveral iffues were joined on thepleas, 
titof Ne ungues Receiver, and 2d Fully accounted. In the declarauon 
the Plaintiff and Defendant were named Werchants, and the Deien- 
dant was charged as a Receiver of monies to the joint benefit of the 
company {ruin sree perfons, and the proof was of a receipt from one 
of them. 

For efendant, it was contended, that as he had not been 
charged as Bailiff, inorder to make him accountable as Receiver, it 
was incumbent upon the Plaintiit to ftate in his declaration, by 
whofe hands the monies were received, and to. prove, accordingly, 
a receipt by the hands of fuch perfon, or perfons. Bull L. N. P. 
‘24. hat unlefs the proof went to all the perfons ttated in the 
declaration, he failed in his action; or, at leait, that the verdict 
muft be contormable to the evidence, which was only.of a receipt 
by the hands of one, fo that the judgment quod compuret, purfluing 
the verdi€t, muit be reftrited to that receipt alone. ‘ 

But it was anfwered, and fo ruled py THe Court in their. 


charge to the Jury,that, however the law ftoodin the cafe ofa Commons 


Receiver, yet, as between Co-partners, the ation of Account render” 


would be nugatory, if the fame doctrine prevailed. That in Penn- 
fyuania particularly, where there is no Court of Chancery to 
compel a difclofure of the nuniecrous and extenfive tranfactions, 
which one partner might manage for the joint bemeht of the compae 
ny, there would be no remedy, unlefs this action were liberally exe , 
tended. That between partners, therefore, it is fufficient tor the 
Plaintiff to charge the Defendant, generally, with the receipt of the 
money to their joint benefit; and having proveda receipt by the 
hands of any one of the perfons mentioned in the declaration, he is 
entitled to a general verdict upon the frj? iflue. Then, on the 
judgment quad computet, all the accounts between the parties. will 
come before the auditors, without particular refpedt to the receipts 
proved upon the trial. 

No evidence being offered by the Defendant, in fupport of the /e- 
cond plea, the Jury gave general verdicts for the Plaintitf upon both - 
iilues: and theteupon judgement quod computet was entered. 

Afterwards, when the Court were.about to appoint Auditors in 
this caufe; the Cuter Justice made the following obfervations: 


M’Kean, Chief Fuftice. The heceffity of a liberal extenfion of 
the action of Account render between joint partners, is apparent, not 
only from the nature of the cafe, but from this circumitance alfo, 
that the parties would otherwife be deftitute of any means to arrive gt 
juftice: For the action on the cafe, though beneficially conitrued in 
modern practice, would certainly be inadequate, and we have noCourt 
of Chancery to interpofe an equitable jurifdiction. The ation ef ac- 
count has, we know, been almoit difufed in £ugland ior a century 
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1788. 
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paft; but this is owing to the greater facility of obtaining fettle. 
ments in the Court of Chancery, by a retercnce to the mafters; 
and there are many cafes in the books which point out the expedien. 
ty. and-propriety of the interference of that Court. Jf, indeed, it 
had not aflumed a competent jurifdiGtion in this refpe€t, 1 am per- 
fuaded, that, in order to accomplifh juftice, the Court of King’s 
Bench would have done-what we are now obligedtodo. For, it is 
the duty of Judges to fee the laws faithfully adminiftered, and to 
promote the proper means for obtaining that end. 

Hence it is, that here, in an action of Account render between 
partners, if thefe fats are proved—that a partnerfhip exifted—that 
the Defendant was the ating partner—and that he receive@any part 
of the fum, from any of the perfons mentioned in the declaration— 
we fhall uniformly oblige him to render an account of his tranfac. 
tions.. It would be hard, indeed, if, while the books and docw- 
ments *remain. in the hands ot the Defendant, the Plaintiff were 
bound to ftate in his declaration every receipt in which he was inte- 
relted,: and to be.condemned to lofe, under fuch circumftances, his 
portion of every credit he omitted to infert, in the courfe of a mer- 
cantile tranfaction, confifting, perhaps, of ten-thoufand items. 

It fhould be obferved, likewife, shat there is a diftinétion in the 
general law as to Bailiffs and Receivers; the former being entitled 
to reafonable expences, which the latter cannot recover. This 
diftiné&tion, however, does not apply to the cafe.of partners in trade, 
jor, one partner, though charged as a receiver, is entitled to every 
juft allowance again({t the other. 

Nor does the verdi& of the Jury affe& the principles of the fettle. 
ment; for, fuppofe I engage in trade with another man, and pay 
into his hands a £ 1000, as my fhare of the ftock ; if, aiterwards, 
I bring an action of Account render againft bim, and the Jury hod 
the receipt of this money ;—fuch finding does not furely fix the fum 
for which he fhall be refponfible to me, but the auditors will, ne- 
verthelefs, on the one hand, allow me a proportion of any profit 
which have been accumulated; er, on the other hand, charge me 
with a proportion of any lofies or expences that may have happened 
in.our joint negotiations. Co. Lit, 172. a.—/ec. 259. 


ButcHer verfus Coats. 


WO witneffes, who had been duly ferved with a Subpena, 
were brought before the Court upon an attachment; but 
having fatisfa€torily proved, that they were fo much indifpofed, a 
to be utterly. incapable of attending in obedience tothe Subpens, 
they were difcharged. 
And, sy THE Court: As we do not find thefe per‘ons in con- 
tempt, the cofts of the attachment mutt abide the event of the fuit. 


Common 
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Murpocn verfus Wir. 


T HIS was an aétion againft the late Sheriff for taking infuffi- 
cient fureties on a replevin bond ; and the Presipsnt, in 
his charge to the Jury, laid down the following pofitions. 

1. That, as the law gives the remedy of a diftrefs to a landlord, 
jt is incumbent upon the Sheriff to fee that the fecurity is good, 
before he returns the property or a replevin. ; 

2. That evidence of a vague report ot the furety’s being in good 
circumftances is not fufficient to repel the proot made by the Plain- 
tiff, that his circumftances were bad at seve fine of the replevio. 

. That the value of the diftrefs, at the time ot the replevin, 
and not the amount of the rent due, is the proper meafure of dam- 
ages in this action. 

4. That, therefore, the goods di(trained ought (although a con- 
trary practice has prevailed) to be valued before they are delivered 


ona replevin. 
, Verdi& for the Plaintiff forthe value of the goods 
diftratned., 


Incies verfus Brincuurst. 


NDEBITATUS Affumpfit tor money laid out and expended &c. 
I The cafe was eon. Plaintiff, Ingles, had a houfe in the 
diftriG of Southwark, againft the wall of which one Waters had e- 
re&ted another houic. Haters becoming infulvent, his houfe, on 

the 
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the «ft of Auguft, 1774, was fold under a Venditioni Exponas to one 
Ridley ; but he, alfo, falling intodiftrefs, the houfe, by virtue of a 
fimilar procefgeagainit him, was again fold, on the 7th of March, 
1776, to the Defendant, Aringhurft, fora full and valuable confi- 
deration. Inthe advertifements publifhed on the occafion of thefe 
fucceffive fales, no other incumberance was mentioned, than a 
ground-rent of £6; and the Defendant had remained in quiet pof- 
feflion of the premiffes unull about two or three years ago, when 


the Plaintiff demanded of him one half of the coft of the party wall . 


between the above mentioned houfes; and, the demand being re- 
fufed, he brought this action to recover the amount. 

The queftion, therefore, agitated on the trial, was, whether the 
claim fora reimburfement of a moiety of the coft of a pariy wall, 
under the A&t of Affembly, (fee 1 State Laws 293.) was a lien upon 
the land, or only 3 perfonal charge again{t the builder of the fecond 
houfe? 

The Plaintiff ¢alled feveral witneffes {who had been Regulators 
of confiderable experience) in hopes of eflablifhing a cuftom ‘avora- 
ble to his pretenfions, “hey only proved, however, that the value 
ation of a party wall was never made untill the4econd houfe was 
built ; and that, even afterwards, it was frequently poitponed for 
four or five years. One of the witnefles, indeed, faid, that hese, 
membered an inftance where the purthafer paid the moiety of the 
coft of the party wall, and not the original builder of the fecond 
houfe; but he could not afcertain whether this was the effect of a- 
ny agreement of the parties, or not. 

The argument was conduéted by Levy for the Plaintiff, and by 
Tilghman and Hallowell for the Defendant. 

For the Plaintiff, it was urged, that, in a variety of cafes, the 
Jaw favered ‘and fupported a°ufage in particular matters, even 
before it~ had attained all the characteriftic qualities of a cuftom, 
‘Thus, the general rule of faw entitles a Leilee pur auter vie to em- 
blements, but not a° Tenant for years; and yet, on the ufage ofa 

articular place, it was determined, that where there was-a leafe 
for one year from the 25th of March, the Leflee might (after the 
expiration of the term on the fucceeding 25th of Adarch ) enter at the 
Oéiober harveit, upon the arrable lands, and remove the crop, not- 
withitanding the pofitive Timitation of his contra&. Doug. 361. 
A warrant of attorney toconfefs a judgment is, by the courte of the 
Court (which ts the law of the Court) made irrevocable ; and yet it 
is the nature of all letters of attorney to be revocable. Farrefl. 95; 
In Pennfylvania, likewife, feveral flriking precedents have been 
eftablifhed upon this point. On proof thatit was a ufage among 
Tanners to work in and out for three vatches, it was lately decided in 
this Court, that, for that purpofe, the leflee of a Tan-yard was enti- 
tled to hold over the pofleffion, although his agreement was for a 
fixed and determinate time. So, in the cafe of a Feme Covert, who 
couldgot at common law convey her maiden lands but by Fine, yet, 
as it hatl-been the conftant ufage of the province to make {uch con- 

veyances 


se et ee oe cn ae ae 





Oo One 
e ofa 
Aarch, 
confi. 
{ thefe 
han a 
t pof- 


when 


y wall , 


ng re- 


er the 

wall, 
1 upon 
fecond 


ulators 
aVOTa= 
e Value 
fe was 
ed for 
he re- 
of the 
fecond 
t of a- 


ind by 
es, the 


» even 
uftom, 
to em- 
ge of a 
a leafe 
ter the 
r at the 
>, Not 
r. 301, 
> of the 


ye been 
among 
ided in 
as enti- 
is for a 
t, who 
ne, yet, 
sh con- 
nces 


fords. 


Court of Common Peas of Philadelphia County. 343 
} 


‘veyances by deeds of bargain and fale, the ufage was recognized 


by the Court, and thedeeds adjudged.to be obligatory. Llayd’s Le/- 
fee verfus Taylor ant. 17.—In the cafe at bar, it is proved to have 
been the general ufage, not to value the party wall till the fecond 
houfe is built;. and, even then, it is frequently delayed for feveral 
years; fo that it mutt neceflarily be inferred, that the ufage extends 
to make the purchafor of the fecond houfe, as liable as the perfon 
who built it, Er the moiety of the partition ; of which, indeed, all 
the pofitive evidence has been given, that the nature of the cafe af- 


For the, Defendant two points were made.—t1ft. That the ation 
could not be maintained at common law. And 2d. That it was not 
authorized by the A&t of Affembly. . 

1. On the fir? point, it was .obferved, that bana fide purchafors 
for a valuable confideration are highly favored in law; 2 Black: 
Com. 247. and of thefe, purchafors under an execution are the 
moft efteemed ; infomuch that if the execution is afterwards. fet a- 
fide for irregularity, they fhall neverthelefs hold the lands. 2 Bac. 
Abr. 37°. 1 State Laws 52. Purfuing this regard for honeft pur- 
chafors, if a Truftee fells trufts lands for a valuable confideration, 
without giving notice of the truft, the law declares that the buyer 
fhall hold the lands difcharged. Caf. temp. Talib. 260. and even if 
aman purchafes for a valuable confideration with notice of a fettle- 
ment, from one who bought without notice, he fhall thelter him- 
felf under the firft purchafor. 1 Atk. 571. The Defendant is a 
bona fide purch=for under an execution, fora valuable confideration, 
without notice of the Plaintiff’s demand: He is, therefore, in all 
refpects, within the benefit of thefe authorities, and ought not to 
be made refponfible for the negligence of the Plaintiff, who. had it 
in his power to recover from the original owner of the houfe, who 
knew of the fales, who never gave notice of his claim at the times of 
fale, and who has fuffered fo longa period to elapfe before he made 
ademand, asto juftifya prefumption, that, whatever was due, has, 
been paid. Cowp. 109. If, indeed, a man will ftand bie at the 
time of fale, and not difclofe his lien, the law deems him guilty of 
afraud, and poftpones his right to that ofthe purchafor. 2 Ath. 83. 
Gilb. Eq. Rep. 85. 1 Vef. 94- In the prefent cafe particularly, 
it would be highly dangerous, if the rule were otherwife; for, there 
is no record, as in the cafes of mortgages and judgments, to which 
a man can refer in order to afcertain the incumberances that will 
thus affe& his purchafe; nor isthere any means by which a remote 
purchafor can fhew that the lien has been difcharged by his prede- 
ceffors. 

It isevident, then, that a lien of this kind can only be created by 
the operation of law, or the act of the parties. It is not pretended 
that the Defendant is liable from his own a&t; for, he neither built 
the houfe, nor affumed to pay the money; and, when the Plainuff 
would avail himfelf of a ufage, it is ineumbent upon him to make 
ftri&t proof ofits exiftence ; which he has failed in doing upon this 

occafion, 
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- eccafion,—whatever might be the effe& of the teftimony, as be. 


tween Ingles and Waters, the original builders of thehoufes, to 
whom alone ithas anyrelation. 

2. Nor, on the /econd point, is the ation authorized by the A& 
of Affembly. The words seeding to this controverfy are, that 
« the firft builder fhall be reimburfed one moicty of the charge of 
“ the party wall, orfor fo much asthe next builder fhall have occa- 
** fion to make ufe of, before he fhail in any wife ufe or break into the 
“« {aid wail, &c.”’—Here then isthe remedy which by operation of law 
is given to the firft builder; and when a ftatute gives a new remedy 
the party muft take it on thetermsof the A&t. 2 Burr. Fitzg. 47. 
3 Lev. 48. Fitz. 85. 1 Vent. 104. Stra. The Plaintitf was 
empowered to compel a-reimburfement of the moiety of his ex- 
pences hefore Waters could ufe the wall, and if he has ye to 
do fo, although it.would perhaps be unjuft in Waters himfelf to re- 
fufe the payment, yet there is.no legal or moral obligation that can 
bind a fubfequent purchafor ; for, on the fpirit and words of the 
AG, he had a right to prefume that theclaim was already fatisfied ; 
of, if he had known that it was not, he might have infifted on 
fome abatement in the price. The firft builder, indeed, could 
have no greater lien'than the carpenter, or mafon, who built the 
houfe. In England, where real chtate is not liable for the payment 
of fingle contra& debts, if a houfe defcends to the heir he is not 
bound to pay the carpenter that repaired it, who.can only refort to 
the perfonal eftate for fatisfaétion. 1 Vef. 155. ‘Sohere; as the 
Plaintiff «llowed the fecond buildér to ufe the party wall deferehe 
exacted the contribution which the law allows ; it became.a matter 
of mere perfonal confidence; and, however the perfon of Waters 

might be liable, his houfe and lot were effectually difcharged. 

For the Plaintiff, in reply. As the Defendant has not relied on 
the itatute of limitations in his plea, no argument from the lapfe of 
##fne can apply. Nor is it any reafon that the Plaintiff fhould lofe 
his claim, becaufe the Sheriff omitted, or neglected, to make it 
knowmat the time of fale; and there is no ground to prefume (nor 
ought fraud ever to be prefumed, 2 Atk. 83.) -that the Plaintiff 
knew when the fale was. Incumberances in law or equity are not 
altered or affected by aSheriff’s fale. The Sheriff has no authority 
to bind a ftranger to the procefs under which he fells: and this dif- 
tinguithes the cafe from that of the Truftee, whofe acts are binding 
upon the ¢efluy que truji. It is clear that a mortgage fhall divett 
the title of apurchafor, though themortgage was not mentioned at 
the fale; for, the Sheriff only fells the right which the Defendant 
had in the premiffes. The Defendant ought to have enquired 
whether the Plaintiff’s claim was fatisfied ; and the law does not 
help thofe who fleep, but only thofe who areactive and vigilant. 

The right given by the A@ of Ailembly ¢» be paid before is anew 
and extraordinary one; for; the common law admits of no com- 
penfation untill value received. ‘There is not any remedy, how- 
ever, pointed out for the recovery of this new right; and it will 

hardly 
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hardly be pretended that ‘an action would lie before the fecond 
houle was begun; until which time it is impoflible to fay how 
much of the wall is wanted, nor, confequently, how much contri- 
butien is due. But the Plaintiff does not infiit on this new right ; 
he does not afk for payment before, but long after, his wall has been 
uled ; and, furely, the Legiflature that gave a right in the former 
cafe, mufthave admitted a much ftronger right to recover in the lat- 
ter; for, he who ufes another’s property 1s liable, at all times, to 

for it. ‘This, indeed, is a principle of natural jultice para- 
mount to all Acts of Aillembly; and, as every continuance of a nui- 
fance is as culpable as the original offence, the Defendant’s conti- 
nuing to occupy and ufe the Plaintiff’s wall, is, in itfelf, fuficient 
to make him liable to the prefent demand. 


SHiPPEN, Prefident. The principal point in this cafe is, whe- 
ther under our Act of Affembly, the moiety of the coft of a party 
wall, is a perfonal charge againit the builder of the fecond houfe, 
or fuch a lien upon the houfe itfelf, as fhall render it liable to the 
reimburfement of the firft builder, into whofe hands foever it may 
come ! 

Lien is a technical term, that means achargeupon Jands, run- 
ning with them, and incumbering them in every change of owner- 
fhip ; as mortgages, judgments, ground rents &c. There are fome 
liens, alfo, created by ftatute; as, in the very act in queftion, 
where a perpetual lien is clearly given to the firft builder ot a party 
wall, for to much of his neighbour’s land, as one half of the 
breadth of the wall fhall cover. It is enacted, at the fame time, 
that the fecond builder, having the ufe of one half of the wall, 
fhall reimburfe one half of the expence of building it ; which isa 
reaforfable and ufeful regulation, calculated to prevent animolities 
and difputes. 

Whether, however, a purchafor of the fecend houfe, after it ds 
built, fhall be liable to the claim of the firft builder, whe has ne- 
glected, or declined, to infift upon the payment, before alt 
was broken into, has been made a queftion, but, I think, ali- 
ly refolved by attending to the expreilion and manifelt intent of the 
law. 

The A&t of Affembly deciares that the firft builder fhall be reim- 
burfed ; but it alfo prefcribes the time of reimburfement to be, de- 
fore the fecond builder fhall in any wife ufe, or break into the wail, 
This, it has been obferved, is an indefinite right of payment ; for, 
until the fecond houfe is begun, it cannot always be afcertained 
how much of the wall will be wanted, nor, until then, is there a- 
ny form of action in which a recovery can be had. But this argu- 
ment may, at once, be obviated by confidering, that if a man 
makes a breach in my wall, he is a trefpafier, and, generally 
fpeaking, I have 2 competent remedy for the injury which he hgs 
done. The A& of Affembly, however, provides, that any perfon 
whofe lot joins upon my houfe, may lawfully ufe and break into 
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the wall, if he has firft paid me a moiety of the coft of building it, 
Now, although no action will lie to recover this moiety dntil the 
fecond hovfe is a€tually begun, yet, if it is begun and a breach 
made in the wall before the payment, the builder is confidered as a 
trefpafler, notwithftanding half of the wall is raifed upon his 
ground; and in an aétion ot trefpafs againft him, he could not jufti- 
fy under this A&. Or, perhaps, the Plaintiff might wave the tref- 
pafs and bring an a€tion on the implied aflumption for money paid 
ior the Defendant’s ufe. 

The difficulty, indeed, of afcertaining how much the firft builder 
is entitled to receive, until the fecond houfe is ereéted, has given 
rife to the ufage that has been proved ; but this extends no further 
than to thew, that the valuation of the party wall is never made be. 
fore the fecond houfe is built, and, often, not until feveral years 
afterwards. The ufage, to thiseffect, may have a reafonable toun- 
dation ; but to reach the prefent cafe the evidence of a ufage, if at 
all admiilible, ought to have fhewn, that, for a long feries of years, 
the owner of the fecond houfe, however remote from tlie builder, 
was held liable to pay the moiety of the charge of the party wall, 
This has not, I think, been fatisfa€torily done. 

The Plaintiff then contends for his claim upon another principle, 
that, as the Defendant has the ufe and occupation of the wall, he 
ought to be proportionally liable for the coft of building it 5 and this 
would certainly be a ftrong argument, if a lien adtually exifted, 
But, if the moiety of a party wall is only a perfonal charge againft 
the fecond builder, there is no more reafon that a fubfequent pur- 
chafor fhould be refponfible for that, than forthe payment of the 
brickmaker or mafon. Confidering it, therefore, asa lien, it will 
bind the eftate, like a mortgage or judgment ; but, confidering it as 
a perfonal charge, the Plaintiff, upon an implied contraét (as well’ 
as the tradefmen who were employed, upon an exprefs One) muft 
refort to Waters tor payment and fatisfaStion of his demand. 

This, therefore, brings it to the original queftion, whether, in 
this cafe, a lien exifts or not? And THe Court are clearly of o- 
pini@mthat it does not. Why, indeed, fhould the Legiflature have 
directed the payment to be made defore the breach, if they meant 
that the fecond houfe fhould be forever charged with the coft of the 
party wall, whoever might be the owner? In almoft every inftance 
ofa lien there is fome record by which it is announced to the public, 
and to which every man may have accefs. But here, it is a dormant 
tranfaétion ; the claim is not known when the fale takes place, fo 
that the purchafor lofes the opportunity of indemnitying himfelf; 
and, even ifithad been fatisfied by the firft builder, or the interme- 
diate purchafor, that is a fact which it cannot be in the Defendant's 
power at this time to eftablith. 

Verdi& for the Defendant. 


M’Kecc 
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M’Kece verfus Crawrorp. 


N this caufe there wasa rule to try next term, or mm pros; the 

term being clapfcd, Levy, at the fettlement of the docket, fizn- 
ed the non pres in the Prothonotary’s office; and now Arm/ftreng 
moved to fet it afide. 


SHiPPEN, Prefident:—This is not like a rule to plead, or de- 
clare; for, a trial is a thing that mutt be in the face of the country. 
A nen pros of this kind, ought, therefore, to be moved for in 
Court, when the Plaintiff may affign reafons for the delay of trial. 


Tue Court feemed fatisfied that the nom pros ought to be fet a- 
fide, but at the requeft of Levy, who thought he could produce fome 
authorities on the fubje&, they only granted a rule to thew caufe &c, 
The rule, ‘however, wasafterwards made abfolute. 


Geyer verfus SMITH. 


HE referees appointed in this caufe, applied to the Court for 
inftruétions on a puint of law, in order to guide them in 


making their report. 


But, By THe Court :—The referees muft firft exercife their 
judgment upon the lights they have received ; and the queftion, 
being atterwards brought regularly before us, we will determine, 
whether they have actedright, ornot. It would not only be an in- 
convenient practice, but, in a great degree deftructive of the prin- 
cipleand ufes ofa reference, iffuch applications were to be complied 
with; and, therefore, we thinkit is proper to avoid eftablithing 
a precedent. * 

PENMAN 


® Afterwards, in Sune term £789, the point of law was argued on the report of 
the referrees. The ation was brought againft the Defendant as adminiftrator of 
Robert Smith on abond taken by Geyer from the adminiftrator for the inteftate’s 
debt, naming himfelt adminiftrator. ‘The queftion was, whether the Plaintiff, on 
the judgment againft the adminiftrator on this boad, could take the eftate of the 
inteftate in execution ? 

It was argued by Sergeant, Fifber, and Wilson, that he could not; it being the 
proper debt of the Defendant himfelf, and they cited feveral authorities. 

Ingersol, on the part of the Plaintiff, faid, chat on conlidering the law, he had no 
encouragement to argue it. 

Suirpren, Prefident. The cafe having been broke at the. laf Court, F have 
looked into the point, and find other cafes than :hofe cited at the bar, which 
thew, that a creditor taking a bond fromthe executor or adminiftrator, difcharges 
the old debt ; that the calling himfelf executor, or adminiftrator, in the bond, is 
furplufage, and that he is chargeable only in hisown right. 4 Mod. 225. 10% 
Mod. 254. Cro. El, 406, 9 Co. 93. Vin. Ex. 324. 








Cases ruled and adjudged in the 





PENMAN et al. verfus Wayne. 


f > HIS caufe came again before the Court, in confequence of 

the former decifion, that, on the rule to fhew caufe why the 
writ fhould not be quafhed, “ the Defendant may controvert the 
fact of his not being refident in the State for two years next before the 
writ ilfued,” which was {t:ted in the depofition filed on the part of 
the Plaintif, in order to ground a Capias againit him, notwith. 
ftanding his be ing a freeholder. See ant 241. 

Sergeant now produced an additional affidavit, fetting forth, that, 
the Defendant had left this State, and refided in Georgia (where hg 
hada contiderable property) tor upwards of fifteen months, next be: 
fore the writ iffued. 

In oppofition to which Lewis examined a witnefs, who proved 
that the Detendant had a real eftate in Cheffer county, whereon his 
wife and feveral children conftantly refided ;. that he had exprefled 
an intention of felling his property in Georgia; thathe never meant 
permanently to refide there, but went thither upon particular bufi- 
nefs; and that as foon as that was tranfacted he defi: gned to return 
to‘his eftate and family in Pennfylvania. 


Tue CourtT were unanimoufly and clearly of opinion, that, upon 
thefe circumftances, the Defendant ought tobe contidered as a refi. 
dent of the State of Pennfyivania, and was entitled to his privilege as 
a freeholder. 

Whereupon the rule to fhew caufe why the writ fhould not be 
quathed, was made abfolute. 


BARNARD verfus FIELD. 


ULE to thew caufe why the Capias iffued in this cafe fhould 

not be quafhed, the Defendant being a freeholder. As the 

jaintitt had delayed iifuing proce fs until withi n three or four days of 

the term, he could not itiue a fummons, (which, mutt be, at leaf, 

ten days before the return) but he had d: irecte “d the Sheriff to accept 
the Defendant’ sappearance e, by an indorfement on the Capias. 

Heatly, in fhewing caufe againit the rule, obferved, that the 
words of the Act were, that a trecholder fhould not be arrefted of 
detained ; that in the mode here adopted, there had been no deten- 
tion ; and that it was fanClipned by an uniform practice in fimilar 
cafes. 

Tedd infifted, for the Defendant, that in ne ca fe, upon no terms, 
fhall a Capras illue againtt a freeholder, unlefs he is brought within 
the exceptions of the Ack 
SHIPPEN 
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Court of Common Pisas of Philadelphia County. 349 
SuippEeNn, Prefident. The A& of Affembly, exprefly directs 
that the procefs, to be iflued againft afreeholder, fhall be a Sum- 
mons. Upon the writ which has itlued in this cafe, the Defendant 
mutt be arrefted before his appearance can be accepted; and it 
might hereafter be doubted, under our A& of Atiembly, whether 
in jubmitting, even upon thofe terms, to the Capias, he has not 
forfeited his privilege to be fued by a-Summaens. 
The rule made abfolute. 


AssorT verfus PINCHIN. 


H EREwas a rule of reference in this caufe, the report to be 
jh made to next term. Alter the next term, however, the refe- 
rees, who had never met on the bufinels, were changed by confent, 
and the report made returnable into office: Whereupon it was faid by 
SwIPPEN, Prefident, that the rule tor reporting to the next term, 
was expired by itsown limitation, and the cafe, in that refpect, o- 
pen to any new agreement of the partics. 


RaAPELIE et al. ver fus Emory. 


N the trial of this caufe, it was ruled by SHipreNn, Prefdent, 
that where one man has received money belonging to another, 
and has retained it withoutthe confent of the owner, it is to be con- 
fidered in the fame light as money lent, and ought to carry intereft. 
He faid that this cafe was clearly diftinguifhable trom that of goods 


fold and delivered, where no money actually paffes between the 


parties, and intereft is not due of courfe. 


Ox ey verfus CowrERTHWAITE, Sheriff. 


: o~ was an action againft the Sheriff for taking infufficient 
fureties on a replevin bond ; and the queition materially dif- 
cuffed on the trial, was, whether a Sheriff is refponfible that the 
fureties thall prove fufficient on the event of the replevin ; or only 
that they were of good credit at the time of their entering into the 
bond ? 

Sergeant, for the Plaintiff, obferved, that the Defendant in reple- 
vin could not controul the Sheriff in accepting or rejecting the fure- 
ties, and, therefore, he ought not, in jultice, to be affected by 
their eventual infolvency; and, he infifted, that, in law, the Sheriit 
takes them at his peril, and is anfwerable for their proving fufficient. 
Gilb. on Dift. 67. 176. 1 Bac. Abr. 207. 

Levy, tor the Defendant, {tated the hiftory, nature, and duties 
of the Sheriff’s office from Rebinfon’s Charles the fifth. 1 Val. p. 213. 

and 
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and contended, that if a Sheriff difcharged his duty dona fide, and’ 
with reafonable diligence, he was not refponfible tor confequences 
which no human forefight could penetrate or prevent. 

SHipren, Prefident-—The only point for deciiion is, whether 
the Sheriff is refponfible for the fufficiency of the fureties at the time 
of taking the bond; or at the end ofthe fuit, when the landlord has 
eftablithed his right to the rent for which the goods were diftrained ? 

The cafe of a baX-bond differs, I think, in one refpeét, at leaft, 
from a replevin bond; forthe fufficiency ot the former may {peedily 
be enquired into, but the latter mult weit the event of the replevin, 
which may be fufpended for feveral years, untill, perhaps, by the 
viciflitudes of trade and fortune, the fureties have become infolvent, 
This, therefore, is certainly a hard part of the Sheriff’s duty. But 
there is likewife, a hardfhip in the cafe of the landlord ; for, by the 
replevin he is divelied of the immediate fecurity of his tenant's 
goods, and yet has no right tointerfere in the choice of the fureties, 
that undertake to fee them returned when he has eftablifhed his de. 
mand. 

From this view, then, it certainly feems reafonable, that he, 
who is exclufively authorifed to take and judge of the fecurity, 
should rather be affected by its eventual infu‘ficiency, than he who 
has no right to queftion its validity. “The authorities, indeed, are 
pofitive, that, if the fureties do not prove fufficient, the Sheriff is lia- 
ble; and, although the cafe mu(ft frequently have happened, no 
contrary decilion can be produced ; for in Murdock verfus Will (fee 
ant.341,) and/Vel/h verfus Proéer, both lately tried here, the Council 
put the cafes upon the point of infufficiency of the fureties at the 
time of takingthem; fo that the prefent point never came in quef- 
tion, 

That the policy of the Jaw in this refpeQ@ bears hard upon the 
Sheriff, may be a reafon with the Legiflature to make fome new 
provifion for an enquiry into the fufficiency of the bail in an earlier 
itage ot the caufe ; butcannot bea juftification for our deciding, at 

this time, contrary to an eftablifhed principle. 

Tue Court are, therefore, clearly of opinion, that the. verdid, 
on the queftion of law, ought to be in favor of the Plaintiff. 

And, accordingly, the Jury gave the Plaintiff damages to the va- 
lue of the goods at the time they were diftrained, * 

SUPREME 


* See Murdock verfus Will ant, 241. 
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SUPREME Court of Pennfytoania: 
September Term, 1788, 








Watton verfus WILtI1s. 


oy HIS was an appeal from the Orphan’s Court ot the county of 
Philadelphia. It was argued in January term by Levy and 
Yilghman tor the Appellant; and Sergeant and Ingerfol tor the Ap- 
pellee. And now the Curer Justice ftated the cafe, and deliv- 
ered the opinion of the Court, in the following manner. 


M’Kean, Chief Fuftice. Elizabeth Willis being feized of a 
meffuage and lot of land in the city of Philadelphia, with the appur- 
tenances, died inteftate, leaving iffue a daughter named Elizebeth, 
who had intermarried with Samuel Walton, the Appellant, and by 
him had iflue two fons, PLEA and Booz; and tour grand-children, 
to wit, Thomas the Refpondent, Svlomon, Mufgrove and Rebecca, 
being the children of her fon Solemon Willis deceafed, who had died, 
before her, inteftate. ‘The daughter, Elizabeth Walton, died after 
her mother, and her hufband, the Appellant, and their two chil- 
dren, before named, furvived her. Thomas Willis, the Refpondent, 
applied by petition to the Orphan’s Court of the county of Philadel- 
phia, held on the 1ft of April, 1782, for a partition ot the premif- 
fes; or, if they could not be divided Without prejudice to, or fpoil- 
ing the whole eftate, that a valuation thereot might be made, a- 
greeably to the directions of the Adts of Affembly in fuch cafe 
made and provided. An inqueft was accordingly had, anda return 
made, that the premiffes could not be divided without prejudice to, 
or fpoiling the whole, and valuing the fame at £ 358. This return 
was confirmed by the Court on the roth of "June, 1782, and the 
premiffes were adjudged to, andaccepted by Thomas Willis, the Re- 
{pondent, at the above valuation; aud for fecuring the payment of 
that fum, in due proportions to the other Grand-children, he offer- 
ed to the Court two fureties, who were approved of, and directed to 


give 
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give bonds in the office of the Clerk of the Court, unto the other 
grand-chiidren, for their refpe€tive fhares ; but no fuch bonds or fecu 
rity have yet been given. ’ 

On. thefe proceedings an appeal is bgought before this Court; 
and, upon the argument, the counfel have done great jultice tg their 
refpective clients. It was our wiih, however, that the opinions and 
practice ot the feveral Orphan's Courts ot Pennfylvania, had been af. 
certained in cafes of this defcription; and that we might be inform, 
ed, whether any cafe, upon (imilar principles, had been*ever deter. 
mined in the Supreme Court; for we thould be exceedingly cauttigqus 
in pronouncing a judgment that might fhake eitates held in this way, 
As we have not yet obt:ined full fatisfa@tion on this head,” 
would ‘till wiih to defer giving our opinion; but that we think it 
proper, from the length of time the caufe has been under advife- 
ment, to proceed upon the lights we have received. . 

On the part of the Appellant, fix exceptions haye been taken to 
the proceedings in the Orphan’s Csurt. 

1. That it is no where mentioned, who are theReprefentatives of 
Elizabeth Willis, the inteftate; nor into how many parts the eftate 
thould be divided ; but the whole is left to the Sheriff. 

2. That the Court have adjudged the eftate to a Grandfon; 
whereas they had no authority to go beyond the firft degree in the 
defcending line. 

3. That even if the Aéts of Affembly did impower the Court to 
go farther, to wit, to the grand-children, yet that the adjudication 
ought to have been to all the children of the eldeft fon, and not to 
his elde(t fon exclufively. 

4. That no provifion is made tor the Appellant, Samuel Waite, 
who is tenant by the curtefy ot his wife’s thare, to wit, of a third 
part, in three parts to be divided. 

5- That the judgment is uncertain with refpeét to the valuation 
money ; in-as-much as the amount of each fhare 1s not particulariz- 
ed, nor the time of payment limited. 

6. That the partition ought to have been made by one inqueft, 
if practicable ; bur, if not practicable, and fo returned, the valua- 
tion ought .to have been made by another ingueft ; and _ that, on 
the whole, no eltate can be vefted in Thomas Willis by his accept- 
ance atthe valuation, as no fecurity has yet been given for the mo- 
ney. 

The weight of thefe exceptions depends upon the due conftruc- 
tion of the A&t of Alfembly, entitled, “ An A& for the better fet- 
tling of inteitates eftates,” the fupplement to that Act, and the 
practice under both of them. 

1. With refpet to the fir? exception ; we think it.would be well 
for the party praying for a partition of an inte(tate’s real eftate, to be 
particular in the names oi the perfons entitled to fhares, and of the 
purparty of each; and in this ‘Tefpect to purfue the form of a decla- 
ration in partition, and of the return oi a writ de partitione, facten- 
da. Kut toreverfe an inquelt for this omiifion, would certainly affect 

many 
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many eftates, as thefe proceedings in the Orphan’s Courts, are fre- 99 
quently drawn by perfons not much fkilled in ftri@ forms; and, in __‘ 
the prefent cafe, as the return of the Sheriff has been, that the eftate 
could not be divided without prejudice to or fpoiling the whole, no 


wrong Or —- feems to have been done to any one. For 
realons we mutt over-rule this objection. 


thefe 


2.. The fecond exception introduces a queftion, whether a Grand- 


fon, that is, the eldeft fon ot theelceft fon ot an inteftate, is entitled 


toaneltate, which cannot be divided, at the valuation, in the fame 


manner as his Father ? and this mutt be ded@fged by the words, 
view, and intent of the Legiflature, in the two Ads of Affembl 


pur- 


which have been already cited, The main intent of thefe 225, pe 
ars to have been, that real eftates {hould be divided among the chile 


dren, or reprefentatives in the defcending line, of an inteftate; and 
not defcend to the heir at the common law. But a fecondary, and 
the next intent, feems to have been, to prevent eftates from being 
fplit and frittered into many parts, to their manifeft prejudice ; and, 
accordingly, it is provided, that where that would happen, the eldeft 
fon or heir at Jaw, fhould have his ele&tion of taking the land at a 


valuation, tobe made in the manner prefcribed in the As. 
The reafon of a law will have great influence in determining 
tent; and on the prefent occafion, the reafoa alluded to, is 


its ex- 
much 


ftronger in the cafe of aGrandjfon than of a fon ; for, in this cafe, the 
diftributive fhares will probably be moft numerous, and, confequent- 
ly, moft injurious to the land by a divifion or partition. The words 
“ heir at law,’”’ in both Aéts, are, in ftriG grammatical conftruc- 
tion, anexpreffion, or fubftitute for e/de/? fon ; but the reafon of the 
law, and the ufage ever fince the ‘paifing thofe A@ts of Affembly (as 
we have been informed) will warrant a moreextenfive and beneficial 
interpretation of them. Wethink, therefore, that this objection 


likewife fails, as wellas 


3. The third objection, which we over rule ; Thomas being alone 


the heir at common law. 
4. But the fourth exception appears to the Court to be 


atal. 


There ought to have beena provifion made for Samuel WYalten, who 
had an eftate for life by the curtefy, and yet he is not even named in 
the fentence or decree ot the Court belowg When a writ de partitione 
facienda is iilued, the Sheriff is obliged to fummon all the parties to at- 


‘tend; and, if they do attend, he mult make the partition in their pre- 


fence. ‘Vhe fame thing is not, indeed, expre/sly required in the pars 
tition, or valuation, to be made under the Als of Aflembly ; yet 
natural juftice, and the conftant rules of all Courts require, that every 
perfon, who is interefted in the proceedings, fhould be /ummoned and 
beard. 3, Mod. 378. It may not, perhaps, be the practice, nor is it 
neceflary inthis cafe, that it fhould be fet out in the return by the In- 
que?, though we would with that to be done; butit is eilential to juf- 
tice that all parties fhould zm faé have notice. On the proceedings 
before the Orphan's Court, the Appellant has not béen made even a 


party in the decree; and the prefiumption of courfe is, that he w 
x 


as n+! 
the: 
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ther /ummoned nor prefent. Uf he had been prefent, he might poffibly 

have urged fuch arguments, as would have jpduced the inqueft to 

hav i imate, orvalue, upon the premiiles, and an op. 
i 0 have been given to hintfor that purpofe. 

5- As to the fifth exception ; there*does'nOBappear to be fufi. 
cient certainty in the fentence of the Court; much as the pur. 
parts of the valuation money are not fpecified, br the time of pay- 
ment fixed. But this Court might reduce both thefe points te cer- 
tainty, were there no other exceptions; and, in that cafe, the whole 
cofts of the appeal would fall upon the Refpondent. 

6. On the fixth excegjon, we mutt obferve, that the praétice ig 
the Orphans Courts has been to dire the fame inqueit, whichis'ap. 

ted to makea partition of real eftate, if that cannot be done 

ut prejudicing the whole, then to make the valuation. This 

‘ourt, therefore, will not now undertake to alter this long eftablith. 

ed practice, though it is liable to fome exceptions. But we are of 

opinion, that the fee in the premifles cannot yet be vefted in Thomas 

Willis, as he neither paid, nor fecured the payment of the valuation 
money to thofe whoare entitled to re¢eive it. 

Upon the whole, Ict the fentence and decree of the Orphans 
Court be reveifed. 


ResPpuBLica verfus CAMPBELL. 


“ig HIS was an inquifition of Forcible Entry &q taken before two 
Juttices ot Lancafler county. The proceedings being removed 
by certiorari into this Court, Bradford now moved that they might 
be quafhed; and fhewed for caufe, that the Defendant is {tated in 
the inqueft to have been poffé/fed, but no eftate, or term is laid; 
which, he faid, was adjudged to be infufficientiimacafe of Ref- 
publica verfus Scott, the Court there obferving that Hawkins wasex- 
prefs, that an inquifition of Forcible Entry &c. will not lie in the cafe 
of a tenant at will. 


By tHe Court: Let the proceedings be quafhed. 


Ross verfus CLaRKE. 


OREIGN attachment.—Clarke, the Defendant in this cafe, had 

obtained judgment upon a/cire factas again{t Rofs, the Plaintiff, 
as {pecial bail of one Munro; and a ftay of proceedings was entered 
untill the enfuing term, when Ra/s was to pay the money recovered 
into Court, if before that time the original debtor had not fatished the 
debt. The ftay being elapfed, Rafs paid the money, but, upon aa 
apprehenfion that payment might have been made by Munro, though 
noaccounts were receivedof it, he immediately iflued this foreign al- 
tachment againtt Ciarke, and laid it in the hands of the see 

On 
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On a rule to fhewc uy why the writ fhould not be quafhed, 1788. 
Moylan contended, thagforéign attachments might be laid in any hands oe 
whatfoever ; that in g/ngand they iilued out of anvinferior Court, 
and, therefore, co ‘tcal fnoney from a fuperior jurifdiction ; 
but that this reafo wrnedall eee ose determined 

ere, did not app! the law or practice of Pennjylvania. 
a, in rte tterile, Bbferved, that there 7 many in- 
ftances where attachi ould not lie, befides the one mentioned. 
by his opponent. A debt due by recovery on record, cannot be at- 
tached; nor goods levied in execution by geri facias. Com. Dig. 
424. nor property of a fovereign ftate : Nathti@ verfus Virgina ant.77. 
in not. But, he contended, that the mifchief would be intolerabig 
it the effects of one fuit could be thus drawn into perpetual ee 
tion by another. 4 

By THE Court.—The money is to be confidered in the fame 
ftate, as if it had been paid into the hands of the Sheriff. Ita pro- 
ceeding of this kind were allowed, there could be no end to fuits. 
We are unanimoutly of opinion, that the foreign attachment has iffued 
irregularly and ought to be quathed. 
The rule made abfolute. 






































Hart et al. verfus James. 2 Aétions. 


HESE actions were brought upon three promiffury notes, two 

of which (in¢luded in one declaration) had been indorfed to 
the Bank ; and the third was in the poffeflion ot Meilrs. Hart/horne 
and Large, as a collateral Security from the Plaintiffs, for the pay- 
ment of a debt amounting to nearly the fum mentioned in the note. 
In both actions judgments had been entered generally, on the 28th 
ot April, 1788, wath an agreement in each, that the quantum {hould 
be afcertained by a reference, and a report made to next term. .The 
referees, however, were not appointed untill the 8th of Fuly, 1788, 
fix days after the commenéement of the term, and they made no re- 
port untill the 5th of dugu/? following ; when ove report was made in 
favor of the Plaintiffs, tor ome fum, including what was due in 
both actions. Onthe 8th of Auguft the Plaintiifs applied for writs 
ofexecution ; but, upon the Prothonotary’s expreffing a doubt as to 
the manner of illuing them, on account of this confolidation of the 
fums inthe report, the Plaintiffs prevailed on the referees feparate- 
ly, and without the confent or knowledge of the Defendant, to fign 
the following explanatory certificate :—“ For the better explanation 
“ of our report in the actions of Zahn Hart and Chamlefs Hart againtt 
“ Benjamin ‘fames, we find due to the Plaintiffs in the firft ation the 
“fum of £ 325. 19. 5. and, in the fecond, the fum of 
“£668. 2. 9.”—This certificate was filed on the 15th of Augi/?, 
when writs of fiert facias were taken out, without giving notice of 
the report to the Defendant ; who, however, accidentally heard of 
it, and on the 1Sth of Auguft, after the executions were iffued, he 
filed the following exceptions. n- Ehat 
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1. That one report is made in ¢we actions, feverally referred. 

2. That the Referees filed a fupplementary report without the 
knowledge of the Detendant, at the inftance of the Plaintiffs. 

3. That the firlt report is on condition, and therefore the Referees 
have miftaken a plain*point of law; the fecond report being made 
after their authority had expired. 

4. That the promiffory notes for which the a&ions were brought, 
are notin the Plaintiffs hands, but afligned fora valuable confidera- 
tion, and, therefore, there is no legal caufe-of ation. 


The exceptions being oppofed by Fifer tor the Plaintiffs, and fup- 
ported by Anger fell an@ Dallas tor the Defendant, THE Courr 
feemed clearly of opinion, that the fir/? report could not be maintain. 
ed ; thatthe fupplementary report was irregular; and that the rule 
of reference toreport to next term, did not authorife the iffuing execu- 
tions upon the report into office during the vacation (particularly 
without notice to the Defendant) aithough aterm had interven- 
ed between the entering of the rule, and the appointment of the Re- 
icrees. 

No opinion was given on the ether points, but the execution and 
report were, for the above reafons, fet afide, and the actions, by 
confent, referred de nova. 


STARRETT’sS Cafe. 


HEX STARRET, while attending the Court as a fuitor, was 

taken by a Ca. Sa. and Chaméers moved that he might be dif- 
charged from the arreft, citing 4 Bac. 421. 3 Bl. C. 289. 2Sta. 
1094. 1 Barn. 17- 

Yeates and C. Smith oppofed the motion, and contended, that there 
was a.diftinction between an arreft on me/ne, and amgudteral, procefs; 
for, though, inthe former cafe, the Court would difcharge a fuitor, 
witnefs, Ac. from aa arreft made during am attendance upon them, 
yet, in the latter, they would not, became the party would after- 
wards be remedilefs. Wosd’s Inf. 503. 690. 4 Com. Dig. 475. 
11 Mod. 234. 252. There is, likewife, another reafon: the Ca 
pias on me/ne procefs might be taken out merely ona fuggettion ; but 
in judicial procefs, the debtis certain, and fixed by the judgment of 
the Court. 

Chambersand Hartiey, inreply. The proteCtion of fuitors &c. is 
eftablifhed to promote an equal adnginiftration of juftice, and to pre- 
yent the oppretlion of a rich and powerful man, overa poor one who 
is folicitingjultice. There is-no exprefs authority that extends the 
doctrine to this cafe; but in 4 Cum. 75. tit. Priv. it is laid down, 
that anexecution fhall not be difcharged, yet, if the party who pro- 
-uredit, willnot confentto a difcharge, he thalli himifelf be commit- 

ed. The books cited in Comyns, Crampton, and Wood's Inft. are of 


«tle authe rity, 
M’ Keays 


Stn lls CaM deulLid 4&a he lau» Zz el. Ap. 388. 
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M’Kean, Chief Fuftice—Woed is a writer of gr hority, 
and frequently cited with refpe& in We/minfier- Hall. the cafe 
before us, the execution has regularly iflued, upona judgment regu- 
jarly obtained; and although we thould certamly protect fuitors, 
witnefles, and jurors, from an arreft on mene savcete, during their 
attendance upon the Court, and for a reafonable time in coming and 
going, yet no cafe has been fhewn, which will juftify our interfer- 
ence, to difcharge a man taken im execution on the ground of fuch a 
prote&tion. It is, indeed, the privilege of the Court that is infring- 
ed; and, it is difcretionary, to grant it on fome occafions, and 40 
refufe it upon others. 

By THE Court :—The prifoner muft be remanded. * 






RESPUBLICA verfus SPARHAWK, 


HIS was an appeal from the Comptroller General’s decifion, 
T on the trial of which, by confent ot the Attorney General, Spar- 
hawk was confidered as Plaintiff. 

‘There was a verdict and judgment nifi for the Commonwealth, 
when Ingerfol obtained a rule to fhew caufe why a new trial fhould 
not be granted. 

The cafe was this :—Congrefs, perceiving that it was the intention 

of the Briti/h army to pofiefs themfelves of Philadelphia, and being 
informed that contiderable depofits of provifiuns &c. were made in 
that city, entered into a refolution on the rth of April, 1777, that 
«“ a Committee fhould be appointed to examine into the truth of 
their information; and, if it was found true, to take effectual mea- 
fures, in conjunction with the Penn/y/vania Board of War, to pre- 
vent fuch provifions from falling into the hands of the enemy,” 
On he fame month, the Pennfylvania Board of War, 
in “aid ion, addreffed a circular letter to a number of 
zens jn ea d of the city, requefting them “ to obtain from 
eyery family a retu provilions &c. then in poffeffion, and 
the number of pet pofed the families refpetively, in or- 
der that proper meaffires t be purfued for removing any unnecef- 
fary quantity of fupplies to a place of fecurity.”” At the fame time, it 
was mentioned, that “ this proceeding was not intended to alter or 
diveft the property in the articles removed; but, on the contrary, 
that the fame thould be at all times liable to the order of the refpec- 
tive owners, provided they were not expofed to be takenby the ene- 
m “Deal 

That no precaution might be omitted upon this occafion, the 
Ponnfylvania Board ot War, on the fucceeding day, defired General 
Schuyler to prevent the introduction of further fupplies, and to adopt 
the moft effeétual means for préVenting the departure of the waggons 
which were then in the city, and for procuring as many more as 


would 










* Determined at Suabury. N. P. on the 11th of November, 1738, before the 
Caser Justice, and Mr. Fufce Ruan, 
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would be neceflary to tranfport, not only the public ftores, but alf@ 
fuch private effects, as it might be thought expedient to remove, 

Several intercepted letters having encreafed the apprehentions of 
Congrefs, on the 16th of April, 1777, they refolved, “ that it be 
recommended tothe Prefiderntt and Members of the executive autho. 
rity of this State, to requeft the commanding oilicer of the continental 
torces in this city, to take the moft effectual means, that all provi- 
fions, and every other article, which, by falling into the hands of the 
enemy, may aid them in their operations ot war againft the United 

States, or the lofs of which might diftrefs the continental army, be 
immediately removed tofuch places, as fhall be deemed moft conve- 
nient and fecure.” 

This recommendation was tranfmitted by the Executive Council 
to the Pennfylvania Board of War, who, on the r8th of April, pafled 
an order, that “ houfes, barns, itores, &c. fhould be hired or feiz- 
ed, for the reception of fucharticles, as fhould be fent out of the ci- 
ty by their direction or that of Congrefs;” and, accordingly, a very 
contiderable quantity of property was {oon removed to Chejnut- Hill, 
and placcd under the care of Meilrs. Loughead and Barnhill, who 
gave receipts totheowners, promifing ‘** to rettore what belonged to 
them refpectively, or todeliver the fame to their refpective orders.” 

‘The enemy, not approaching fo rapidly as was expected, a confi- 
derable part of this property had, accordingly, been re-delivered to 
the order of the owners, before the city was entered by the Britifh 

iioops; when, however, the depot at Che/nut-Hill tell, likewile, 
satotheir hands, and, with it, 227 barrels of flour, belonging to 
Sparhawk ; being the remainder of 323 barrels that had been origin- 
ally removed thither, in confequence of the above mentioned pro. 
ceedings. 

For the price of thefe 227 barrels of flour, with intereft from the 
time of their being taken, Sparhawk exhibited an secquets amount- 
ingto £919 6 © againit the public; upon whic e Comptraller- 
Generai reported to the Executive Council, that “ neither the princi-' 
pal, the intereft, nor any part of cither, d be allowed ;”” and a- 
gainft this decifion the preient appeal was’€ntered. 

The queftion, therefore, on the motion for a new trial, was, 
whether this claim, under all the circumftances, ought to be admit- 
ted? and it was argued on the 28th of April, by Ingerfol, tor the 
Appellant; and the dtsorney General, tor the Commenwealth. 

On the part of the Appellant, it was premifed, that, in a feafon of 
peace, the law had fo great a regard for private property, that it 
would not authorize the leait violation of it; no, not evea for the 
general good of the whole community. 1 Black. Com. 139. And, 
it was contended, that, although a {tate of war entitled one nation 
to feize and lay waite the property of another, and their refpedtive 
fubjects to molcit the perions, and to feize the effects of their op- 

ponents, yet, as betweena {tate and its own citizens, the principle, 
with refpect to the rights of property, is immutably the fame, in 
War as weil as peace. Sometimes, indeed, the welfare of the pub- 
hie 


_~ -| 


am. oe, eee 


uit alf@ 
ove, 

ons of 
it be 
autho. 
nental 
provi- 
of the 
United 
ry, be 


-Onve- 


ouncil 
patled 
r {eiz. 
he ci- 
ave 
“Hil, 
, who 
zed to 
lers.” 
confi- 
red to 
Sritifh 
-wife, 
ng to 
igin- 
/ pro~ 


n the 
bunt « 
oller- 
inci~" 
id a- 


was, 
mit- 
r the 


on of 
iat it 
r the 
And, 
ition 
tive 

op- 
iple, 
> in 
pub- 
i¢ 


Supreme Court of Pensfylvania 359 


Yic may be allowed to interfere with the immediate poffeflions, of an 
wdividual ; but thefe mutt be cafes of abfolute neceffity, intwhich 
every good citizen ought chearfully to acquiefce: Yet, even then, 
ruftice requires, and the law declares, that an adequate compenfa- 
tion fhould be made for the wrong that is doné. For, the burthen 
of the war ought to be equally borne by all who are interefted in it, 
and not fall difproportionately heavy upon afew. Thefe general 
principles are fortified by the explicit language of the Declaration of 
Rights, Se. 8. which provides, that “ no part of a man’s proper- 
ty can be juftly taken from him, or applied to public ufes, without 
his own confent, or that of his legal Reprefentatives.” In the pre- 
fent cafe the Appellant did not voluntarily furrender his property, 
nor was it taken from him by any legiflative fanGtion. . 

That there are, however, fome inftances where an individual is 
notentitled to redrefs for injuries committed on his property in the 
rofecution of public objeéts, muft be admitted ; but thefe inftances 
are carefully diltinguifhed by the writers on the law of nations ; 
Yatt. B. 3. Sec. 232. and are in no degree analogous tothe foun- 
dation of the Appellant’s claim. If, indeed, the property in quef- 
tion had remained in Philadelphia, and had there been feized by the 
enemy, there could have been no reafon to claim an indemnification 
from the public; but, when it was taken out of the pofleffion of the 
owner by the executive authority of the State, and removed to a dif- 
tant place, with a promife of reftoring it on demand, the fubfequent 
capture being clearly a confequence.of this interference, the govern- 
ment is bound to indemnify the Appellant for his lofs. 

It is unneceflary to travel into an inveftigation of the various 
modes, by which an individual may feek for redrefs and compenfa- 
tion, where his property has been divefted for the ufe of the public. 
The right is clear, and that every rizht muft have a remedy, is a 
— of general law, which the Legiflature ot Penn/ylvania has 
exprefsly recognized ; direCting, by an early A&t of Aliembly, the 
fettlement of the accounts of the Committee and Council of Safety ; 
and prefcribing in what manner the claims of individuals fhould be 
fettled and difcharged. 2 State Laws 144. To thefe bodies, the 
Pennfylvania Board of War fucceeded ; the bufinefsef the Board was 
tranfacted in the fame way; and there can be no good reafon, why 
the obligations whith they incurred, fhould not be as fairly and fully 
adjufted and fatisfied. ‘The Legiflature, indeed, muft have regarded 
the matter in the fame light; for, finding that the former law was 
inadequate to its objects, another was enacted to appoint a Comp- 
troller General, and to authorize him “ to liquidate and fettle, ac- 
cording to law and equity, all claims again{t the Commonwealth, tor 
fervices performed, monies advanced, or articles turnifhed, by order 
of the legiflative, or executive powers, for the ufe of the fame, or 
for any other purpofe whatever.”—This authority embraced the 
Appellant’s claim, aud the Comptroller General has erred in de+ 
eiding againft it. 
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; in 
The Attorney General, forthe Commonwealth, {tated the cafe to be Ge 
briefly this ; that the Pennfylvania Board of War, acting under the - 
recommendations of Congrefs, removed, among other things, g 
quantity of flour belonging to the Appellant, in order to prevent its “r 
falling into the hands of the enemy: declaring, however, that the O 
removal was not intended to diveft the property, but that the flour ob 
fhould {till be fubje& to the order of the owner, provided it was | 
not expofed toa capture. The flour being afterwards feized by the re 
Britifh troops at the place where the Pennfylvania Board of War <i 
had depofed it, two queftions arife:—1ft. Whether this Court has 
power to grant relief to the Appellant, if any ought to be granted, “ 
And, 2dly. Whether, on principles of law andequity, heisentitled 
to be relieved. ‘“ 
I. Confidering this as a cafe immediately between Sparhawk and tt 
the Commonwealth, it is clear, that a fovereign is not amenable in any tt 
Covrt, unlefs by his own confent; 1 Black. Com. 242. And, J 
therefore, unlefs the Commonwealth has exprefsly confented, there . 
is nothingin the conftitution of this Court, which can warrant their . 
fuftaining the prefent proceedings. What then is the evidence of " 
confent? We are refered to the law appointing the Comptroller R 
General. Let us examine this law; and as the cafe comes by ap- d 
peal fromthe Comptroller, if it appears that he had no authority to , 


liquidate and fettle Sparhawk’s claim, it follows, as a neceffary con- 
fequence, thatthis Court, alfo, has no jurifdiction for that purpofe, 

By the A&t ot Affembly which gives the appeal from the Comptrol 
ler General's decifion tothe Supreme Court, 3 State Laws 444. this is 
reftricted to fuch accounts as he fhall fettle in purfuance of the pre- 
ceding A&, by which he was appointed; 3 State Laws 57. and 
there, we find, the fpecific obje& of his authority to be, the liqui- 
dation and fettlement of all claims againft the Commonwealth, “ tor 
fervices performed, monies advanced, or articles furnifhed, by order 
of the legiflative, or executive powers, &c.”’ In order, therefore, to 
found the jurifdiction of the Comptroller, two things muft concur— 
1ft.- that the claim be for fervices performed, monies advanced, or 
articles furnifhed ; and 2dly. that the debt has been incurred by or- 
der of the legiflative or executive power. 

Now, inthe prefent cafe, the Appellant makes no claim for fer- 
vices performed, or money advanced, and it is impoflible for the moft 
ingenious fancy to bringhis demand within the defcription of articles 
furnifhed. It is conceded, indeed, that the law does not, in peace, 
acknowledge any authority to violate the rights of property,or to in- 
terfere with the poffeflions of individuals; but there isim war a tran- 
fcendant power, which isconneéted with the fundamental principle 
of all goverhments, the prefervation of the whole; and the intereft 
of private perfons may certainly, in that feafon, be facrificed, ne quid 
refpublica detrimenti capiat. ‘The lofs,ot which the Appellant com- 
plains, was occafioned by the exercife of this power. As a fort It 
cannot be charged againft the Commonwealth ; fer, adeclaration ftat- 
ing it fo would be caufe of demurrer: And, therefore, as it is only 
in 
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én cafes of contract, either exprefs or implied, that the Compha 1788, 
General is authorized to act, there is no jurifdi€tion which c 
lieve him, but that of the Legiflature. . 
But, in the next place, the claim does not originate upon any 
order of the legiflative, or executive, power, agreeably to the terms 
of the aét. ‘Lhe order for the removal of the provifion, &c. to 
Che/nut - Hill was illued by the Penn/ylvania Board of war, not in 
obedience to the Executive Council, but in purfuance of a recom- 
mendation from Congrefs, which the Executive Council merely 
tranfmitted to the Board. Even, indeed, if the Executive Coun- 
cil had undertaken to dire&t this proceeding, a queftion would {till 
arife, whether they had a rightto do fo? for, the a& ot Affembly, 
providing for the fettlement of claims againft the public by order of 
titled the Executive Council, though not in exprefs words, yet, by a ne- 
san ceilary implication, muft intend a legitimate order, founded upon 


the con{titutional powers of that department, or iffued under the au- 
many 


And, thority of fome law. The Executive Council cannot otherwife 
n 


charge the public ; without the legiflative fanétion they cannot erect 
magazines, or any other public buildings; nor enter into the moft 
trifling contract ; of which, indeed, a recent proof appears, in the 
nce of refufal of the General Affembly to pay tor the arms of the State, 
trailer that had been placed in the Supreme Court, or to difcharge the ad- 
by ap- ditional expence of the ‘Triumphal Arch, which had been incurred 
rity to by the direction and upon the faith of the Executive Council. 
y con- II. But, it is further to be fhewn, that, even fuppofing the Comp- 
irpofe, troller General, or this Court upon appeal, had the power of grant- 
mbtrole ing Sparhawk’s claim, yet, that the claim itfelf is not founded in 
this is law or equity, and ought, therefore, to be rejected.—If the Appel- 
lant’s claim is jult, he ought either to urge it againft the immediate 
agent in the wrong which he has fultained, or travel to the fource, 
and demand reparation from Congrefs. The Commonwealth ot 
Pennjylvania cannot be liable; for, the perfons who took and kept 
the provifions, &c. at Che/nut- Hill, acted under the authority of the 
Board of war, who, itistrue, were appointed by the Executive 
Council ; but, in this inftance, proceeded entirely upon the recom- 
mendation of Congrefs, which the Executive Council did not, and 
could not legally, enjoin or enforce. It is poflible, however, that, 
in ftri&t law, Melirs. Louwghead and Barnhill would haye been liable 
as trefpaifers, had not the Legiflature interfered to. protect perfons 
in their fituation from vexatious profecutions: 3 State Laws. 178. 
And this act, although it relates immediately to individuals, fhews, 
generally, that the temporary bodies, by whofe orders fuch indi- 
viduals were governed, are, likewife, to be exempted from fuits, 
on account of their conduct in the fervice of their country. 

But, on what ground can redrefs be at all expected on this occa- 
fion ? The removal of the Appellant’s property arofe from the ne- 
ceflity of the war; it was not done to convert the flour to the public 
t com- ufe, nor to deprive the owner of the advantages of it, any farther 
tort it than the paramount confideration of the public welfare required. 
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The object was to fecure it from the depredations of the enemy; 
and, that it, aiterwards, fell into their hands, ..as an event invg. 
luntary, and merely accidental, in which cafe Vattel exprefsly fays, 
nocompenfation fhall be made. Vatt. lib. 3. fect. 232. Lf the Appellant 
is entitled to relief, every farmer whofe cattle have been driven from 
his plantation to avoid the enemy ; every man whofe liquors have 
been ftaved, or provilions deftroyed, upon the approach of the Britip 
troops; all the owners of Tynicum land, which was deluged bya 
military mandate; and,.in fhort, -every one whofe interefts have 
been affected by the chance of war, mutt alfo, in af¥ equal diftriby. 
tion of juftice, be effectually indemnified.—What nation could 
fuftain the enormous luad of debt which fo ruinous a do@rine 
would create ! 

Ingerfoll, in reply.—With refpe& to the fir point made on the 
part of the Commonwealth, it is not contended, for the Appellant, 
that, generally {peaking, citizens may fue the State; but only that 
every Government, which is not abfolutely defpotic, has provided 
fome means (in England, tor inftance, by petition in Chancery) wo 
obtain a redrefs of injuries from the Sovereign. 

As to the fecond point ;—The Pennfylvania Board of war adted 
under the authority of the Executive Council ; and the principal is 
refponfible for the agent. When the Appellant’s property was 
taken out of his own cuftody, the Government ftcod in his place, 
and undertook all the confequent rifques. “The individuals, who 
were charged with the care of it, are protected by the a@ of Affem. 
bly ; but the State, upon every principle of juflice, is ftill liable for 
the lofs; and the authority of the Comptroller General was imended, 
and has always been underitood, to be competent for granting the 


fatisfaciion which is now claimed. 


The Cuter Jusrics, after ftating the cafe, delivered the opi. 
nion of the Court as follows : 


M‘Kean, Chief Fuftice—On the circumftances of this cafe, two 
points arife: . 

ft, Whether the appellant ought to receive any compenfation, 
or not? And 

2dly, Whether this Court can grant the relief which is claimed? 

Upon the frf point we are to be governed by reafon, by the law 
ot nations, and by precedents analogous to-the fubjec before us. 


The tranfaétion, it mut be remembered, happened flagrante bella; 


‘and many things are lawful in. that feafon, which would not be 
permitted in a time of peace. The feizure of the property in 
queftion, can, indeed, only be juftified under this diftinction ; for, 
otherwife, it would clearly have been a ¢re/pajs; which, from the 
very nature of the term, ¢ranjgrejio, imports to go beyond what is 
right. 5 Bac. Abr. t50. Itis a rule, however, that it is better to 
fuifer a private mifchief, than a public inconvenience 5 and the rights 
of neceffity, term a pat of our law. 
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Of this principle, there are many ftriking illuftrations. Ifa 1788. 
remy ; soad be out of repair, a paifenger may lawfully go through a pri- 
invo. yateenclolure. 2 Black. Com.36. So, if a manis aflaulted, he may 
y fays, fy through arother’s clofe. 5 Rac, 4ér.173.* In time of war, bul- 
rellant warks may be built on private ground. Dyer. 8. Brook. trefpa/s. 213. 
: from 5 Bac. Abr. 175. and the reafon afligned is particularly applicable 
s have to the prefent cafe, becaufe it is for the public fafety. 20 Vin. Abr. 
Britifp (tre{pafs) B. a. fec. 4. fo. 476. Thus, alfo, every man may, of 
i bya common right, jultify the going of his fervants, or horfes, upon the 
s have banks of navigable rivers, tor towing barges, &c. to whomfoever 
ftribu. the right of the foil belongs. « Ld. Raym. 725. The purfuit of 
could Foxes through another’s ground is allowed, becaufe the deftruction 
trine ot fuch animals is for the public good, 2 Buls. 62. Cre. I. 321. And, 

as the fafety of the people is alaw above all others, it is lawful to 
on the § ° part affrayers in the houfe of another man. Keyl. 46« 5 Bac. Abr. 
ellant, 177. 20 Vin. Abr. fo. 407. fec. 14. Houfes may be razed to prevent 
ly that the fpreading of fire, becaufe for the public good. Dyer. 36. Rud. 
ovided L. and E. 312. See Puff. lib. 2. ¢. 6. fec. 8. Hutch. Mor. Philsf. lid. 
ery) to 2.c.16. We find, indeed, a memorable inftance of folly recorded 

in the 3 Vol. of Clarendsn’s Hiftory, where it is mentioned, that 

r acted the Lord Mayor of London, in 1666, when that city was on fire, 

“ipal is would not give directions for, or confent to, the pulling down forty 

'v Was wooden houfes, or to the removing the furniture, &c. belonging to 
place, the Lawyers of the Temple, then on the Circuit, for fear he fhould 

» who be anfwerable for a trefpafs; and in confequence of this conduc& 

A ffem- half that great city was burnt. 

ible for We are clearly of opinion, that Congrefs might lawfully direct 

tended, the removal of any articles that were neccilary to the maintenance 

ing the of the Continental army, or ufcful to the enemy, and in danger of 
falling into their hands; for they were velted with the powers of 
peace and war, to which this was a natural and neceflary incident: 

Ne Opis And, having done it lawfully, thgre is nothing in the circumftances 

of the cafe, which, we think, entitles the Appellant to a compen- 
fation tor the confequent lofs. 

le, two With refpeé to the fecond point;—This Court has afithority to” 

confirm, or alter, any proceedings, that come properly before the 
ifation, Comptroller General; but if he had no jurifdi€tton, we can have none. 

It appears then, that his power is exprefsly limited to claims “for 
aimed? fervices performed, montes advanced, or. articles furnifhed,” by 
the law order of the Legiflature,; or the Executive Council. And, as he 
ore us. has no right te adjudge a compenfation from the State for damages, 
te bello; which individuals may have {uffered in the courfe of our military 
not be operations, we are of opinion, that we could grant no relief, even 
erty in it the Appellant was entitled to it. 

1; for, BY tHe Court:—Let the rule be difcharged; and the Judg- 


om the ment for the Commonwealth be made abfo'ute. 
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KuNCKLE verfus KUNCKLE. 


‘XCEPTIONS were filed to the report of Referees in this 
caufe ; which were argued on the 20th of November, by Wil. 
fon and Todd, for the Defendant ; and Sergeant for the Plainuutf. 


The Presipent now ftated the material circumftances; and 
delivered the opinion of the Court as follows : 


SuipPeN, Prefident.—This is a motion to fet afide the reportof 
Referees, on two grounds: 1ft, For the mifbehaviour of the two 
Referees, who figned the report, in deciding the difpute without 
notice to the third Referee, who did not fignit. ‘The evidence by 
no means fupports this objeCtion, as it appears that the two Re. 
ferees had agreed upon the fubftance of their report in the prefence 
of the third Referee, who declared his difagreement, and faid the 
others could make the report without him. 

The 2d objetion is to the report itfelf, as awarding money to 
be paid by the Defendant on owe fide, and the making conveyances 
of land and a lot of ground, and taking up a bond and mortgage ip 
the Loan Office, by the Plaintiff, on the other fide. The ground 
of this objection is, that the Court cannot do compleat juftice on 
both fides, as an execution may iffue for the money againtt the De- 
fendant, and the Plaintiff cannot be compelled by the Court to per- 
form his part ; at leaft, that the remedies are not the fame on both 
fides, namely by execution. 
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The determination of caufes by Referees under a rule of Court, 
has been found a practice of fuch general convenience and utility, 
for the fpeedy and equitable decifion of controverfies depending in 
the Courts of law, that the Judges have always encouraged and 
fupported it; more efpecially as in this mode of tnal, the Re- 
ferees are nowticd down by tne itrict rules oi law, but may decide 
as the equity of the cafe may appear, and in fome fort fuppiy our 
want ot a Court of Chancery. As the Referees are Judges of the 
parties own chufing, we never enter into the merits of the caufes 
they decide, nor, in general, fet afide their reports but tor mifbe- 
haviour, or where the objections arile on the face of the proceedings. 

Where a report of Reierces awards money to be paid on onefide, 
and certain other things to be done ou the other, it the Court can- 
not inforce both, they will certainly iniorce neither. In the prefent 
cafe, the queltion wili be, whether they cai obligéythe Plaintiff to 
perform his part of the award? ‘They certainly cannot do it by 
execution; but if they can do it by attachment, the remedies are mu- 
wal, though not by the fame kind of procels. That an attachment 
will lie fora contempt in not periorming an award of Referees ap- 

pears clearly to have been agrecabie to the common law prior to 
the ftatute oi g and 10. W. 3. which is declared by the Judges, and 
appears {rom a perufal of the act itfcli, to have been made only to 
‘ put agreements to refer cafes never inititutcd in Court, upon the 
fame iooting with caufes already in Court, aud to be declaratory of 
what the law was before in the latter cafes. 

I have infpeCted the record in the cale ot Stuart v. Ralfton in the 
Supreme Ccurt, and the judgment in that cafe feemsdecitive on the 
pretent queition. “Phere the award was that money fhould be paid 
by the Defendant to the Plaintiff, and that the Plaintiff fhould, at 
a future time, when certain proceeds of pot afh thould ccme to his 
hands, and when a certain debt fhould be received, pay the amount 
of one half of them to the Defendant: The objection with regard 
to the time of the Plaintiff’s performing his part of the award was 
much ftronger than in the prefent cafe ; which requires that it fhall 
be done within five days atter payment of the money. 

In all cafes of this kind the Court will exercife their equitable 
powers, in fuch a manner, as not to fuffer either party to elude 
the performance of their part of the award. If, for inftance, exe- 
cution fhould be taken out by the Plaintiff againft the Defendant, 
and any well grounded fufpicions fhould appear, that the Plaintitf was 
contriving by flight, or otherwife, to avoid complying with his part, 
the Court would order the money levied to'be lodged in Court till 
the Plaintiff fhould comply ; or might impofe fuch other terms upon 
him as fhould appear neceifary to oolige a compliance. 

As to the objection that part of the award is impoffible to be com- 
plied with, the Defendant himfelf having taken up the Loan Office 
Security, which was dire€ted by the Keferees to be done by the 
Plaintiff; it is evident from the time of its being done, that it was 
with a view of making the prefent obje€tiun, it being done two days 

after 
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after the Referees had agreed upon their report, though before the: 
actual figning of it. itis, however, is no legal objection, be. 
caufe if any part of an awar:! be impofiible to be performed, ita 
pears By a cafe in Salk. 83. that the Court will refufe an attach. 
ment for that part.. Yet, as the Plaintiff in the prefent cafe would 
receive the benefit of what the Defendant has done in taking up the 
fecurity, we fhould certanly-think it equitable that he fhould 
abate {0 much out of the money to be recovered, and upon applica. 
tion would oblige him to do it; and, in general, fee that the re 
was carried into execution in all-its parts, agreeably to the inteng 
ef the Referees, and the juftice of the cafe. 

We therefore confirm the report. 


GOoRggrat et al. verfus M‘Carry. 


N a rule to fhew caufe why the Defendant fhould not be dif. 
charged on common bail, M‘Carty {tated in his depofition, 
that, being confiderably embarraffed, he had, according to the laws 
ot France» declared himfelf a bankrupt by filing a ftatement of his 
debts and credits, and delivering all his books and papers into the 
Confular Court of L’Orient, for the benefit of his creditors ; the 
principal part of whom, in confequence of this Surrender, had met 
together, appointed Truftees, or Syndics, in the u‘ual torm, and then 
granted him a letter of licence for three years, together with a power 
of attorney, to colle& his outltanding debts in America, in order 
remit the fame for their ule; {tipulating, however, that he fhoulé 
return to France within one year from the time of his departure, 
The Plaintiff, among others, had proved and regiftered his debt in 
the Confular Court; and, it was agreed by the Counfel for both 
parties, that, on a furrender of this defcription, it three fourths in 
value of the creditors had confented: to the Defendant’s difcharge, 
the agreement or compofition by them figned, being Aomologated, 
that is to fay, recorded and confirmed by the Court of Parliament, 
(which is a matter ot courfe unlefs fraud is fhewn) became by the 
lex loci obligatory upon the non fubfcribing creditors 
Ingerfol, 1 Tupport of the rule, contended, that it was fettled by 
the decifions in M:llarv. Hall (ant. 229.)and Thompfon vs. Young (ant. 
29 {-) that a difcharge under the laws of one country, operated as fuch 
in every other; and he offered to prove by the teftimony of the De- 
tendant himfelf, that three fourths.in value (the depofition only ftat- 
ing that the principal part) of the creditors had agreed to the com- 
polition at L’Orient , obferving, that, it this would be fufficient to 
induce the Court to order an #xonerefur after judgment, it would 
alfo be fufficient to induce them to difcharge the Defendant in the 
prefent ftage of the caufe. 
Du Pon-eau, having read a pofitive affidavit of a fubfilting debt, 
cppofed the admillion of the Defendant’s teflimony. He faid, 
that 


en ee a ae 
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that, even if M‘Carty’s difcharge according to the lex Joci could be, 1788. 
aétually proved, it would not operate againit the Plaintiff ona mo- Hp 
tion of. thiskind. The mutual fpirit of intercourfe among nations 
has, indeed, introduced a more liberal idea of the ceffio bonorum; - 
and, upon the trial of the caufe, fuch proot would probably be fatal 
to the Plaintiff's demand: but, whether he is difcharged, or not, 
js a matter of fact, to be decided by the verdi&t of a jury; Salk. 100. 
and to deprive the Plaintiff of fpecial bail, at this time, would not 
only be an iflegal anticipation of that decifion, but, in effect, a de-’ 
. nial of juftice, as it appears that the Defendant is under an obliga- 
tion to repair fhortly to France, and would probably never venture 
again within the jurifdiiion of this Court. 
"" He contended, however, that, even by his own fhewing, Jé'Car- 
ty had not been difcharged in France ; and reprefented, that the pro- 
ceedings in the Confular Court amounted to no e than an in- 
choate bankruptcy; for, the concurrence of three*¥ourths in value 
e dif. of his creditors to the compofition alledged, and the homologation or 
ition, confirmation thereof by the Parliament, being an indifpentable re- 
laws quifite to his difcharge, “ull that was eftablifhed, it could not avail 
of his the Defendant that he had made a furrender, or that the Plaintiff 
to the had proved his debt, any more than the furrender of a bankrupt 
; the here, or the proof of a debt under the commiffion, would be fufficient 
1 met to preclude a creditor frona his remedy at law, before a certificate 
1 then was actually granted. 
power Nor is the Defendant’s teftimony, he urged, competent to prove 
der to the fact, which, by the dex Joci, operates as a difcharge; it isa mat- 
fhoulé ter to be {hewn by anexemplification of the foreign record ; when, 
rture, perhaps, it may be tantamount to a bankrupt’s certificate ; or, with 
i {trier analogy, it may be compared to the cafe of a difcharge un- 
der the compoflition Jaw of England; and he cited a cafe which he 
faid was exadtly in point from Sa/k. gg. pl. 7. where the Court, on 
a queftion of bail, would not allow the Defendantto fhew that. he 
had obtained his difcharge under that a&t, and that the Plaintiff was 
bound, though a non fubfcriber, to the compofition. 

Ingerfol, inreply, faid, that he did not mean to contend, that the 
debt was difcharged; but only to thew, by the teftimony of the De- 
fendant, a collateral faét, which entitled his perfon to an exemption 
from arreft in the prefent cafe. He agreed that the proceeding 
amounted only to an inchoate bankruptcy under the infolvent laws 
of France; but, he infifted, that it would be cruel and unjutt to al- 
low the Plaintiff all the advantage of his concurrence there, and like- _ 
wife the benefit of {pecial bail in anaction here. Although it may 
be true, therefore, that the Defendant had not yet received what 
“would amount to a certificate, yet, as he has furrendered all his 
effects, muniments, and vouchers, to the proper officers, for the 
benefit, and with the knowledge and approbation of the Plaintiff, 
as well as his other creditors, the Court will not fuffer the oppreflion 
that is now attempted, but rather incline to hear the Defendant in 
favor of the rule; and, if it tan be fhewn thet three fourths in 
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value of his creditors have agreed to his difcharge, the. eftablithed 
principles of law will proteét him here from the moleftation of 
retractory individual. 


StippeNn, Prefident.—There are certain rules adopted for the 
government of the Court in refpect to bail, which, as they are con. 
fonant to law and reafon, ought not to be wantonly violated. Jf, 
cafes of necetlity, however, thefe rules admit of fome relaxation: 
as where it is impracticable to obtain a pofitive affidavit ot the debt, 
the Court, being tatistied of its exiitence by collateral proofs, wil] 
order {pecial bail to be entered. 

But the prefent queltion is not of that nature ; for the matter al. 
ledged in fupport of the rule, goes immediately to the merits of the 
caufe, and cannot, with eny propriety, be conlidered as a fact mere. 
ly collateral. Itis, in effect, faying, that the Defendant has paid 
the Plaintiff’sedebt; which furely cannot be tried on a motion of 
this kind; nof’can it at any time be fubitantiated by the teltimony 
of the Defendant himfelf. 

I think, indeed, that the liberality of our Courts, has al 
extended the ben-fits of a cere bonorumin another country, as farag 
prudence wilijuiti'y. In the cafes of Millar v. Hall and T hompfn 
v. Yung, there had peen a general furrender tor the benefit of all 
the creditors; and judgments of difcharge from their refpective debts, 
were regujarly pronounced and certified in favor of the Defendangs 
by the Court of a fifter State. ‘This diftinguithes thefe cafes from 
the cafe ot Fames et al.v. Allen (ant. 88.) where the Defendants 
perfon only was difcbarged, under a law ot New-Ferfey, clearly logal 
in its terms and operition : And, in the cafe of Le Clercq v. Richette 
eur opinion, in directing the Jury to find for the Defendant, was 
founded upon the evidence that the Plaintiff was a party to the pro 
ceedings in France, and that an actual difcharge had been obtained 
conformably to the laws of that kingdom. 

From thefe deci‘ions it may be collected, that the judgment of 
a foreign Court difcharging the deb, would, for that purpofe, be 
recognized here; but it would ve contrary to reafon, juftice, and 
law, to protect a man ‘rom arrefts, who had made his way to this 
country before he obtained his certificate, merely becaufe he had 
committed an aét of bankruptcy aid luirendered to the commiflioners 
in England. The objections are equally ftrong upon the prefent 
occafion; for, it is clear, thatthe proceedings, which have hitherto 
taken place in the Contular Court ot L’Orient, are inchoate and im 
conclufive ; and, even if the Plaintiff had tigned the letter of licence 
for three years, that, according to an exprefs authority in Barnes, 
would not be a fu‘ficient caufe tor refufing {pecial bail. 

Upon the whole, THe Court are clearly of opinion, that the 
Detendant is not entitled to be releafed on common bail; and, 
therefore, direct 

The rule to be difcharged. 
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Waters verfus MILLAR, 


N a motion in arreft of judgment after a verdi&t for the Plaintiff 
in this caufe, it appeared, that the Defendant had given. his 

gote of hand to one Fefferow, which was exprefled in thefe words: 
«| promife to pay, or caufe to be paid, unto Gesrge Fefferow, oF 
worder, the full fum of £.20, againit or before the 27th day of 
«November, 175.” his note was afterwards fold and de- 
jivered, for a valuable corifideration, by Feferew to. the Plaintiff, 
but without any indorfement or written aflignment;. and the _De- 
fendant having refufed to pay it, this action was inflituied, in which 
the declaration, after ftating the note Xc. proceeded as follows:— 
« And whereas the faid George afterwards, to wit, on the 4th day 
« ot November, in the faid year, in the city and county aforefaid, 
«the faid £.20. being wholly unpaid, for a aluablalion fidecation 
«tohim bv the faid Nicholas (/Vater: ) then aud there paid, - bar- 
« gained and fold the faid promilfory note to the [aid Nicholas, and 
« pofleffion thereof to him then and there delivered ; and-in con- 
«fideration whereof the faid Faced (Millar) afterwards, to. wit, 
# the fame day and year laft aforefaid, at the city and couaty afore- 
«faid, at the fpecial inftance and requeft of the faid Nicholas, 
«affumed upon himfelf, and then and there promifed the faid 
« Nicholas that he would pay him the fuid £.20. according to the 
«tenor and effeét of the faid note. | Neverthelefs the faid Faced 
“the faid fum of money, according to the tenor and effe& of the 
«faid note, hath not paid unto the faid Nichzlas, &c.”’ 

‘The queftion was, whether the Plaintiff could maintain the pre- 
feat fuit in his own name, upon the mere fale and delivery of the 
note, Without any indorfement or aflignment from Feffércw to him ? 

Sergeant, for the Defendant, having premifed, that, if there was 
aconfideration, it was immaterial to |uy a promife to pay the note, 
and, on the other hand, that, if there was no confideration, the 
promife was nugatory and void, contended, that a promiifory note, 
beitig a chofe in ation, was not allignable by writing at common 
law, much lefs by delivery alone; Cun. L. 2. E..105. 3 Bac. Abr. 
605. Salk. 129. Ld. Raym. 757. 774-. and that this could not be 
hkened toa note payable’to Bearer, where pofletfion gives the action ; 
Gin L. B. E. 129. but itis the cafe of a note payable to one, or 
bis order, which order muft be in writing to bring it within the 
ftatute. As, therefore, no indorfement, dr alfignment, is laid, the 
aétion ‘cannot be maintained, in its prefent form. It is true, that 
theaflignee of a bond may fue in the name of the oblizgee; and the 
Plaintiff might fue in the name of ‘Fefferow ; but, in that cafe, the 

efendant could prove a fet off, aid fhew the ballance to be in his 
favor. Of this advantage he would now, perhaps, | be deprived; 
nor would this ation be final ifa dana fide indorfee of FeJzrow fhould 
hereafter appear. 

Rawle, in oppofing the motion, obferved, that the verdi& had 
cured all exceptions to the exprefli ; 
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the Plaintiff had an equitable right to recover, having bought the 
note for a valuable confideration ; which, of itfelf, .was fufficient tg 
induce the Court to confider him as agent, or attorney, to do what 
Fefferow might have done ; and an attorney, &c. who has a na 
authority to receive, may fue in his own name on a promife to 

to him. Lev. 188. 1 Vent. 318.332. 2 Black. Rep. Term. Rep. 
then infilted, that the fale and delivery were a good aflignment 
without writing; which is not neceflary toa contract, otherwife 
than as evidence of it; 3 Burr..1670. and, he contended, 
there was a fufficient confideratiun for the a//umpfit laid in the des 
claration ; that being, he faid, the material ground of the aéti 
and not, as the adverie counfel fuggefted, the mere poffeffion of the 
, note; that the Plaintiff's receipt for the money would be a fuffe 
cient difcharge from any claim on the part of Zefferow; and that, 
even if the promife were not ftrictly laid in the declaration, the 
practice of overlooking fimilar inaccuracies, in order to promote 
the juftice of the cafe, would fupply that defect. 3 Bi. Com. 4 
Salk. 29. 1 Wilf.255. 3 Wils. 40. Salk. 364. 1 Sid. 218. Va 
40. There is, however, at leaft, fo much confideration for the 
affumpfit as the poffeffion of the note; and the queftion of damn 
fication could not come before the Court on the prefent ‘motion, 
which is in arreft of judgment, and not for a new trial.—See Cy, 


E. 67. Hob. 4. 1 Sid. 31. Styl. 296..1 Com. Dig. 138. 


SuHipren, Prefident.—This is a motion in arreft of judgment, 
on the ground that no confideration 1s laid in the declaration te found 
the afumpfif upon: And as.it tends to deftroy the Plaintiff's ation 
after a verdict given in his favor upon the merits, the Court would 
afford every aid in its power, confiitently with law, . to carry the 
verdict into effect; but they muft not depart from the eftablithed 
principles of law, which are wifely calculated for general cafes, 
although in particular ones they may fometimes appear to be hard, 

‘The declaration ftates, that “the Defendant Facob Miller gave 
“his promillory note to one George Fefferow tor £.20. payable to 
« him or his order ; that by virtue of the ftatute the faid Jacob be- 
«‘ came thereupon liable to pay to the faid George, or his order, the 
« faid fum of £.20 . That the faid George afterwards for a valuable 
«* confideration bargained and fold the faid note to the Plaintiff, and 
*« delivered him potle, ion of it; and that in confideration thereof, the 
«“ Defendant aflumed and promifed to pay the £.20. to the Plaintiff, 
“ according to the tenor and effec of the faid note.” 

The queftion is, whether the fale and delivery of the note to the 
Plaintiff is of itfelf, wrthout any indorfement or ajfignment, a legal 
ground of the afumpfit; for no wiher confideration is laid. . 

The note is a negotiable.note, payable to Fefferow, or his order; 
the remedy, therefore, as upon the inftrument itfelf, is confined to 
Feferow, or his order ; and it would, indeed, be confined to Jefe 

yew himfelf, asa chofe tn aétion, it the a& of Parliament, or aéb-of 
Aflembly, did not enable an affignee to fuc in his own natne, 
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There muft then be fome collateral matter, fome injury to the 
Plaintiff, or benefit to the Detendant, 1 the confideration itfelf, \aid 
gs a ground for the aflumption. Ifthe Defendant had promifedto 
the Plaintiff, having pofleffion of the note, and a power to fue for 
the money (though not in his own name) that if he would forbear 
to fue him, he would pay it; or, if the promife had been in con- 
fideration of his delivering the note up to be cancelled; thefe pro- 
mifes, though made to a perfon not having an affignment of the 
note, would perhaps have been fufficient to ground an affumpfit upon. 
But this is a’ bare promife to pay to the Plaintiff, a ftranger, in 
confideration of a fale and delivery of the note by the payee to him, 
a confideration moving neither to, nor from, the Defendant, and 
which could not redound either to his benefit or injury.—Befides, 
the promife laid, is to pay to the Plaintiff, according to the tensr and 
fet of the note, and the tenor and effect of the note was to pay to 
feferow, or his order, and not to any perfon to wham he fhould fell 
and deliver it. Ifthe note had been payable to Fefferow, or Bearer, 
a bona fide purchafer of it might have maintained the action ; be- 
caule {uch notes pafs by delivery: But a note payable to order, mutt 
be affigned, to enable the holder to bring the action in his own name. 

Bonds in England are every day ailigned, attended with irre- 
yocable powers to fue for the aflignees ufe: Such an affignment one 
would think would be full evidence of a fale and delivery, yet no 
actions are ever brought on that ground, but always in the name of 
the obligees. 

We would intend every thing we could to fupport the verdict ; 
but we cannot intend a confideration quite different from that which 
is laid, which we mutt do in the prefent cafe, if we were to give 
our opinion in favor of the Plaintiff. 

The judgment, therefore, muft be’arrefled. 


GIBBS ver fus GIBBs: 


HE cafe was*briefly this:—A certain Aaron Mufgrove had 
brought a gui sam action again{t the Defendant, dnn Gibds, 
inwhich, after a trial in the Supreme Court, he obtained a judgment 
on the fecond day of OGober, 1788; but no execution was thereupon 
iflued. On the fourth day of the fame month, however, the De- 
fendant having then confeffed judgment in this Court to the Plain- 
tiff, Benjamin Gibbs, a Fi. fa. was iffued in this caufe, and duly 
executed upon a houfe and lot of ground in Philadelphia, atver which 
Mrs. Gibds committed an a&t of bankruptcy, and the Sheriff paid 
the money levied by virtue of the Fi. fa. into the hands of the bro- 
thonotary, to be dilpofed of as the Court fhould dire&. 

Inthe courfe ot the argument, there were fome infinuations of 
collufion, with refpeé to the fecond judgment ; but as no proof was 
offered, the only queftion before the Court was, whether, under ail 
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the circumif‘ances of the cafe, Mu/grave’s prior judgment was eg. 
titled to fatisfaction out of the money levied on the Fi. fa. in 
ference to the fubfequent judgment on which the writ had iffueg} 
See 3 Svate Laws 655. fect. 30. 

Bradf:rd and der geaiil, arguing in favor of the prior judgment, ad. 
mitted, that it was no /ien againft the aflignees of the bankrupt, 
the general creditors under the commiflion ; but contended, that, 
unlefs it was for the general benefit, no conftru€tion ot the a@¢& 
Affembiy thould be made to diveft the lien which the priority gf 
Mufgrove’s judgment had obtained: a lien, they infifted, el 
binding as to a purchafor, and, confeguently, as to a perfon levyi 
on real eflate, who is to be confidered, in that refpeét, a purchafog 
They faid, that they had not been able to find any. authority mo 
in point than 1 P. Wil, 737. but urged, that the want of a dir@ 
precedent was in their favor; for, if the attempt to deftroy a lien of 
this kind could have fucceeded, it muft frequently have occurred jg 
the uniiorm itrugg'e that had been made todefeat the bankrupt laws 
of Englaud. 

It was further obferved, that there had be no /aches on the part 
of Mufgreve, tor he could not iilue an execution ’till the CX piration 
of four days after his judgment wasobtained ; that it was eftablithed 
long before the flatute of frauds, that the firft judgment thall be fir 
paid, although the execution was iflued upon a fubfequent one; 
that the flatute and our a&t of Affembly made no other alteration in 
the common Jaw, than that of fubftituting the day ot docketing for 
the relation tothe firit day of the term; and that, therefore, inde: 
pendent of the bankrupt law, Mufgreve's claim was indifputable, 

But they #lfo contended, that, taking the bankrupt law intoview, 
it did not interfere between lien and lien at common law; butig 
mercly dircGlory in the 30. /e¢é?. how the debts fhall be paid where 
no execution has been levied. “The words do not include the cafe; 
and a former flatute, or rule of common law, cannot be repealedor 
annulled, by implication. Nor could the intention of the Legifla- 
ture cmbrace it; for, that was to make an equal diftribution among 
the creditors at large; and not to afcertain a right, as between two 
individuals. Whether, indeed, it is areal or pretended debt for 
which the fecond judgment is confedfed, there are no means to prove 
from the want of 2 Court of Chancery ; and whether the commif 
fioners might recover the money from Mufgrove is a qgueftion, that 
cannot afieci the prefent controverfy, or give Gidés a right to retaii- 
it, which he would not otherwilé have. 

Inger{ol and Lewis, tor the Plaintiff inthe execution, ftated, that 
by the bankrupt law, executions, mortgages, and pledges, were 
confidered in the fame light; and that the rule of law in the difire 
bution of a bankrupt’s eftate, placed ail other de {criptions of cre 
ditors on the fame footing, regarding the quantity, and not the 
pality of their debts. Green. B. L. 100. 101. 136. 146. 190. 
12 Mid. 4,6. Com. Dig. §32..2 Black. Com. 487. 1 Bac. Abr. agp 
They ininicd, as the property would indifputably veft in the come) 
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» 
miffioners if not prevented by the execution, that, therefore, the 
queftion lay properly between Gibbs and the Affignees,. and not 


betwee him and Mu/greve, who could not, with any thew of right 


retain the money again({t the general creditors, even if the Court 
were, at this time, to order it to be paid tohim. They faid, that 
the very points now made, were urged and over-ruled in the cafe 
cited for Mufgrove, 1 P. Wm. 737. and it is declared in feveral 
cafes, that a judgment did not bind lands any more than the ele of 
a Fi. fa. did goods, before the ftatute. Jhid. g2 Vef. 239- 436. 

But the very exiftence of a prior lien in tavor of Mufgrove was 
controverted ; becaufe the act of Affembly (1 State Laws 462. 3.) in 
sefpect to the docketing of judgments, only alters the law in the 
éale of bona fide purchafors for a valuable confideration; and does 
not aifect the cafe of two judgment creditors, whofe liens ftill relate 
to the firlt day of the term. On this ground, therefore, the judg- 
ment confefled to Gibds in the Common Pleas, is prior to that ob- 


tained by Mafgrove in the Supreme Court; for the term in the Com-* 


mon Pleas commenced on the 7th of September; but the term in the 
Supreme Court did not commence until the 24th day of the fame 
month ; fo that, independent of the bankrupt law, the legal rela- 
tion to the firft day ot the term eftablifhes the right of Giids on the 
prefent controverfy. 

But the bankrupt law is in itfelf clearly decifive ; and that an ad- 
verfe precedent isnot tobe feund, mutt prove the univerfal fenfe of 
the Courts of Juftice in England to be in favor of the Plaintiff’s 
do&trine. As, therefore, the general rule, with regard to an exe- 
cution executed, includes his cafe, and excludes the cafe of Mu/- 
grme, it is incumbent upon the latter to fhew, if he can, any ex- 
ception on which he may reft his prefent claim. The principle, 
indecd, as well as the practice of the law, is on the fame tide. If, 
alter the execution executed, the commiffioners had taken the 
houfe and fold it, they would, undoubtedly, have been liable to 
Gibbs in an a€tion for money had and received to his ufe: but will 
it be aflerted that. Mu/grove could maintain fuch an action, having 
no execution executed? Nor can it be juftly faid, that the com- 
miffioners are not-intere{ted in the queftion now agitated; for, if 
the proceeds of the eftate fold under the Fz. fa. are enough to pay 
both, both, according to the oppofite doctrine, mvft be paid, and 
only the balance go to the commiffioners. But there is no cafe 
which can make a aifference whether the money is, or is not, fuf- 
ficient to pay the amount of the execution; and fhould Mu/grove 
prevail againft Gibbs, tor dfimilar reafons he muft prevail againtt 
the commiffioners—to the manifeft violation of the werds and fpi- 
rit of the law. 






Surppen, Prefident.—The motion in this cafe is made in be- 
half of one Mujfgrcve, who is faid to be a prior judgment creditor, 
in order to have the money which has been levied and brought into 
Court under the Plaintiff’s execution, paid to hira inftead of the 
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This ts objected to, on the ground thatthe Defendant became 
bankrupt previous to the ferving or iffuing any execution againft the 
eftate, except the prefent one, at the fujt of the Plaintiff, and that, 
therefore, he aloneig entitled to the money. 

The queftion arifes upon the 3o/hySeciion of the bankrupt law, 
which enacts, “ That every greditéf having fecurity for his debr by 
«judgment, fpeciality, or other fecurity, whegeof there is no exe 
«* cution ferved and executed upon the lands, goods, and eftate, of 
“ the bankrupt before fuch time as ‘he thall become a bankrupt, 
«* fhall not be relieved upon any fuch judgment, &c for any mon 
“ than a rateable part of their debts, with the other creditors.” 

This fection of the at, is fimilar to one in the ftatute of Fame, 
and muft therefore receive the fame conftruction ; and the rationg 
and legal conftruction appears to be, that no judgment creditor whg 
has not levied his execution, fhall receive any benefit from his judg. 
ment, as tobe eftate or effects of the bankrupt, vefted in the Commiffioneri 
of bankruptcy by the act, to the exclufion or prejudice of the creditors @ 
large, but mult be put upon the fame footing with them ; yet, 
to any liens which do not affect the general creditors, he will hay 
the benefit of them in the fame manner as if the aé& had never beg 
made. _ 

This conftruction accords with the cafe cited in fupport of the 
motion out of 1. Peere Wms. 737. The principle of that cafe, 
far as refpects the prefent purpofe, isthis, that where there isa 
prior judgment, and afterwards a fale of the land, and then a banks 
ruptcy, the purchafer holds the land /ubject to the pridr lien, which 
mult be for this plain reafon, that in that cafe there was no poflibi- 
lity that the creditors of the bankrupt could be prejudiced by i, 
the land being actually fold before the bankrupcy, and never vefted 
in the Commiflioners ; and, confequently, there was no lien ast 
them, it could only fubfift againft the purchafer, and was not atall 


affected by the bankrupt laws, as it was indifferent to the crediton” 


whether it fubfifted or not. . 
In the prefent cafe, there has been no act of the party previous tp 
the bankrupcy to prevent the vefting-of the eftate in the Commiffion- 
ers; and, confequently, all liens, if they operate at all, mutt operate 
to their prejudice; which is contrary to the exprefs intent of the 
act, which directs that they fhall take the eftate, fubjeét only @ 
the claims of fuch judgment creditors who had levied their execie 
tions upon it. For, if any judgment creditor, who has no eXeClie 
tion, under-the idea of his having a prior lien, @ould have the be: 
nefit of the execution transferred to hiny, then'ot only that credie 
tor, but all the prior judgment creditors muft ®€ fatisfied, before: 
the Commiffieners could take any thing to divideamne e general 
creditors, as they would all have an equal right with hint. 

It is faid, that, although the Court fhould order the prior judg- 
ment creditor to be firft paid, there would be no injury done to thé 
other creditors, becaufe the Commiflioners might recover the mo= 
‘ey from him, if he wasnot intitled to it. Whether they ‘could 
of 
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our prefent enquiry. If : 
would certainly on motion fet afide both the execut 
judgment, but that cor'd not be for the benefit of the prior judge 
ment creditor, whofe cisiim is founded upon the execution; but'for 
the benefit of the creditors at large under the Commiffion; who 
may full have a remedy by action, if they can fhew the execution 
to" 
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ne 
pr.could mot, recover it from him, will, I think, make no mate- 1788. 
rial difference as to the prefent motion. 
ferved, that, if he. can claim this money at all, it muft be under the 
eculion, and as execution creditors are faved,*it would be «very 


It mutt, however, be ob# 


ionable whether the Commiffioners could recover it from him. 


{they could not, then the creditors at large mult be poftponed to 
him and the other judgment creditors;—if they could recover it, 
then it would not only be a vain thin 
hands, as he mult, by acircuity of action, be obliged to refund it, 
put it would, in fact, be ordering itinto*the hands of a perfon not 
intitled to receive it: And the confequence would be, that the real 
execution creditor, whofe claim is faved by the a&t, would infal- 
libly be cut out of his preference. 


to order the money into hig, 


Whether this is, or ts not, a dona fide debt, is not the fubje& of 
If any fraud could be proved, this Court™ 
and the 


ave been collufive and unfair. 
The only queftion, however, now before us, is whéther a prior 


judgment creditor fhall come in under this execution, which" we 
think he cafnot, as it would defeat the exprefs intent of -the bank- 
tupt law. 


M‘Cienacnan et al. verfus M‘Carry. 


chin was a Foreign Attachment, in which judgment was enter- 
ed at the thirdligrm ; and a writ of inquiry being afterwards 
executed, a’motion was made, on behalfot the Detendant, to quafhi 
the return, becaufe the Sheriff and [nqueft had refufed to hear his * 
evidence at the time-of executing the writ. 
On the argument the nature of the. evidence that had been ex-~" 
cluded, was {tated, and /ygerfell, in fupport of the motion, conténds © 
ed—ift, That, upon general principles, both parties are entitled 
to be heard before the Inqueft; and that, although they are bound 


_ tofind fome damages, yet, if there is no proof of any being fuftain- 


ed, they will find no more than a fingle penny; and that merely to 
fatisty the form of the proceédhig. The writ'commands the In- 
quett diligently to enquire what damages Sc. fo that to inform their 
conitiences, they ought certainly to hear the allegations\of*both 
parties ; and if they ailefs the damages too high, or too low, their 
return will be fet afide, which proves that the Court has a fuperin-” 
tending power over Juries of Inquiry. 2 Lill. Abr. 721. 2. Sayre’ 
Law of Dam. 123. 193-203. 233 Itis a maxim, indeed, th 
damages cannot be ailefled without a Jury: 3 Al. Com. 395.396. 
: and 
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and it is clear that under ‘the rules at Niff Prius, a Detendant may 
fubmit to judgment being entered, and yet conteft the matter before 
the Jury of Inquiry, fo as to affect the quantum" of damages, for 
which the judgment fhall ftand.—2dly, The cafe of a Foreign Ap. 
tachment makes no exception to the general rule. In Londsn on 
aétions of debt can be brought within the cuftom ; fo that the judg: 
ment being compleat, no damages are to be affeffed. There ar 
many other points in which the Cu/tom of London differs from the 
practice under our attachment law. Lands, and, in fhort, e 
other fubje& of property, are liable in Pennfylvania to an attach. 
ment; being as much fo in his abfence, as the Defendant’s perfoi 
would be, if he were here. But the Cu/tom of London proceeds only 
on the fuppolition of a debt due from the Garnifhee to the Defen: 
dant. Hence the analogy between the cuftom there, and our prae: 
tice, is very trifling. ‘The act of Affembly does not preferibe’a 
writ of inqufry; nor does the Freeholders law, upon a judgment by 
default atter fummons; yet, in both cafes, writs of inquiry are uni, 
formly i{lued to affefs damages; and for the plain reafon already 
afligned, that damages cannet’ be affeffed without the intervention 
of a Jury. Befides, it has been the uniform practice under the 


_ attachment law to give notice of executing the writ; which necef- 


farily implies a right tocontrovert the guantum of damages ; and the 
queftion is not whether the evidence would have availed, — but 
whether it ougnt to have been heard, 


Wilfon and Wileocks for the Plaiatiffs.—It is in the power of the 
Defendant to appear, and entitle himfelf toa trial in Court; but it 
would be unjuft in this manner to permit hiny to draw the decifion 
of an important queftion from the proper tribunal. Admitting, 
however, that the law is what the Defendant’s counfel ftates, where 
a pafty is completely.in Court, and afterwards fuffers judgment té 
go by default, it is not applicabie to the cafe dan attachment, the 
object of which is to compel an appearance. The cuftom ot Lon- 
dm, which is certainly the ground-werk of our attachment law, ad 
mits no. fuch privilege as the Defendant now claims. In Londm 
the Plaintiffis not obliged to execute a writ of inquiry, or to prove 
his'debtan Court, but merely to fwear to it; nor docs any expref- 
fion in our act of Aifembly enjoin the execution of a writ of inqui- 
ry; but that, 26 well as the noticein office, depends entirely upon 
ufage ; for, the only trial mentioned in the act is on the fcire faciat 
between the Plaintitf and Garnifhée. Nor does the Legillature preci- 
pitate the caufe: judgment cannot be efttered *tilt the third term, and 
twelve months afterwards are given to obtain a trial uponthe merits. 
In this'action, likewife, the Plaintiff acquires no gencral lien byhis 
judgment, as in other actions, but can only iffile execution againft 
the property attached: fo that, upon the whole, there can be no 
reafon, on principles of equity, that the Defendant fhould be heard 
Without putting in fpecial bail. The Freelgolders a& Can furnith 
ho argument ; for the law in that cafe, preferibes a mode by which 
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ghe Defendant fhall bebrought into Court; but, in an attachment, 1788. 


the Defendant is never in Court until bail is filed. « 


S=1ePEN, Prefident.—This is a motion to fet afide the inquifi- 
gion of a Jury of Inquiry in a foreign attachment, on the greund of © 
the Detendant’s evidence being refufed to be heard before the Sheriff 
and Inque(t, on the execution of the writ of inquiry. 

On the part of the Plaintiffs two points have been made and 
argued :— 

“tt That.on the execution of writs of Inquiry generally, no 
evidence oa the part of the Defendant ought to be heard, as 
by fuffering judgment to go by default, he had admitted the 
Plaintiffs caufe of ation; and that, therefore, evidence on 
the part of the Plaintiffs only fhould be heard. 

adly, That, although it were admitted, that, generally, on exé 
cuting writs of Inquiry, after an interlocutory judgment, 
fuch evidence might be heard; yet, in thofe cafes where writs 
of Inquiry are executed to afcertain the Plaintiff's demand, 
after judgments on foreign attachments, no fuch evidence fhould 
be admitted; becaufe the foreign attachment iffues only to 
compel an appearance, and the Defendant has it in his power, 
even alter the return of the Inquifition, by entering  f{pécial 
bail, - to try the caufe in the ufual manner, before a Court 
and Jury. Ks 

As to the fir? point, the law feems fettled, that, after a judgment 
by detault, the Defendant has a right to offer his evidence to the 
Jury of Inquiry to combat the Plaintiit’s proofs; and that where the 
Sheriff refufes to hear the evidence on both fides, the Court will 
direct a new writ of Inquiry. 

As to the fecond point, it will be neceflary to confider the law of 
attachments of 1705, and the practice under it, ,togethér with the 
reafons and extent of that practice. +3 

The Legiflature, in framing this a&t, certainly took for their 
model the Cuftom of Londm, concerning foreign attachments; the 
principles of the law and mode of proceeding are in many tefpeéts 
conformable to that Cuftom; and the difference appears to be lefs 
in the act itfelf, than in the praétice under it. In Londom the pro- 
ceeding is by plaint againft the Defendant, fupported by the oath of 
the Plaintiff. On this is founded the attachment and proceedings 

inft the Garnifhee ; but no further proceeding is had again*t the 
Defendant till he enters {pecial bail, and then a declaration is filed 
anda trial had in the ufual way. The pra¢tice uuder our act is firlt to 
obtain judgment againft the Defendant, then to file a declaration 
againft him ‘according to the nature of the demand; if in debr, the 
judgment ftands fof the fum declared for, without even an oath to 
{upport it; if in cafe, a writ of Inquiry iffues for a Jury to afcer- 
tain the demand, and then the /cire facias iffues again{t the Gar- 
nifhee. No actual Notice is given to the Defendant of the execu- 
tion of the writ of Inquiry ; his attendance is never expected, and 
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: 
is in moft cafes impoffible., It feems to Be 2 mode adopted, ney’ 
for a trial of the merits, but only to conform to the nature of ap 
aétion on the cafe, which requires a Jury of Inquiry to afcertaig 
the fum for which execution isto iffue ; and it may be confidered as 
a proceeding to inform the confcience of the Court, in the room gf 
the fuppofed oath in the aétion of debt. In its nature it a 
to be an ex parte proceeding, and not within the reafon of the nules 
in executing writs of Inquiry on Judgments by default ; wherethe 
Defendant has regular notice, and has no other opportunity of mak. 
ing a defence. ; 

The attachment law, and all proceedings under it, fuppofe the 
Defendant to be an abfent perfon, and be has, in truth, no day in 
Court, till he enters {pecial bail, and thereby diffolves the attach. 
ment; or comes in alterwards, when the money is recovered from 

pe Garnifhee, to difprove the debt, which is done by a fcire facias 
ad disprobandum debitum; in either of which cafes, he puts the Plain. 
tiff upon the legal proof of his demand, and is admitted to makea 
full defence. ‘The right of making that defence before the Juryof 
Inquiry has no foundation either in the aét or. the praCtice under 
it.—T he law fuppofes, from his abfence, that he 1s then incapable 
of making a defence; and, for that reafon, has afforded himam 
time and opportunity afterwards to do it; nor does it accord with 
legal ideas, that he fhould have this opportunity of trying his caule, 
and alfo another aftefwards upon entering fpecial bail. 

It has been faid, that notice of executing thefe writs of Inquiry 
has been ufually fet up in the Prothonotary’s and Sheriff’s Offices; 
and that this notice would be vain, if the party might not appear and 
make his defence. ‘This practice of putting up notices, muft have 
been introduced by the Gentlemen of the Law ex majore cautela, 
lf it were a new cafe, we thould perhaps think it nugatory; asa 
perfon abroad cannot be fuppofed to take notice of a paper put 
up in the office, which he could never fee. However, as it is the 
practice, itis proper it thould be continued; and it may, at leaft, ferye 
the purpofe of giving the Garnithee, or the Attorney in faét, of 
the Defendant, an opportunity of knowing, and apprizing his con- 
ftituent, of the nature of the Plaintiff’s demand, that he may be 
prepared to defend himfelf againft it. 

.Upon the whole, we are of opinion, that the retufing to admit 
the Defendant in the attachment ‘to produce his evidence before the 
Jury of Inguiry, is not a fufficient reafon for fetting afide the In- 
quilition. 


~~ f.4 J 


Rule difcharged. 





Penrose verfus Harr. 


Q* a rule to fhew caufe why the Judgment confeffed by wat- 
rant of Attorney in this cafe fhould not be opened, Fifber 
{tated that {everal partial payments had been made by the Defendant, 
which 
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hich the Plaintiff had!applied firft to the difcharge ot thé atreara- 


of intereft; whereas he infifted, that it ought firft to have been Co 


deducted from the principal debt. 


But SuipPeNn, Prefident, faid, that the practice had been otherwife; 
and he thought with great reafon and propriety. He remembered 
to have heard of an old decifion when Logan was Chief Fuflice, in 
which it was exprefsly fettled, that moncy paid op account of a 
bond, fhould firit be applied to difcharge the intereft due at the 
time of the pe. and the refidue, if any, credited towards fa- 
tisfaction of the principal. By this rule, the Gentlemen of the 
Bar had uniformly governed their calculations before the Revolu- 
tion. 

Lewis, for the Plaintiff, infifted that the praQice was the fame at 


the prefent day, and appealed to the Attornies in Court, who con- 
firmed his aflertion. * , 


OnieL verfus Crew. 


REIGN Attachment.—The Defendant’s intereft being at- 
tached in a Shallop, Levy, after filing a pofitive affidavit ofthe 

debt, moved, at the firft term, that the Shallop might be fold, as.a 

perithable commodity : And the motion was accordingly granted. 


Exvuior verfus Exvior. 


S Bancuri was an agreement filed in this action to refer the .nat- 
ter in difpute to one Levis; but in the official rule, bysmif- 
take of the Clerk, the name inferted was Lewis. 

After report, Sergeant moved to amend the rule by the agreement 
filed: and leave was accordifigly given. 





Weaver verfus LAWRENCE. 


HERE had been a levy upon lands by virtue of a Fi. fa. iffued 
in this cafe, returnable to the prefent term; and now, on 
Levy’s motion, the inquifition, which had been been held upon the 
value of the lands, was quathed. 
It then became a queftton, whether a new Fi. fa. mutt be iffued ; 
or whether the Sheriff might proceed, after the return of the former 
writ, to take a new inquifition without further procefs? 


Suipren, Prefident.—I cannot perceive any thing in the at of 
Affembly which precludes the Sheriff trom holding an inqueftafter 
the return of the #7. fv; aad T have always und:-ritood it to be the 


Bbb 2 practice 
* See. ent. 5 24+ 
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P88. “praGtice todo fo. The prefent inquifition, being quathed for ine, 
Qe gulatity, becomes @ nullity, and leaves the cafe juft as if none hag 
Been taken. 


PLEASANTS verfus Meno et al, 


peveet TATUS Affumpfit for goods fold and delivered &c. The 
Defendants pleaded that they were certificated bankrupts, ang 
that the caufe of aétion arofe before the bankruptcy ; to which the 
Plaintiff replied, that the certificate was unfairly obtained ; and, 
on the trial of the caufe, offered teftimony in fupport of the four 
following exceptions—to wit: 

t. That the debt on which the commiffion was founded, ‘had 
been contraGed prior to the pafling of the a& for the regulation of 
bankrupts ; 3 State Laws. 644. although a bond had been given fer 
it fince the A& was palled. 

2. That the petition was exhibited by one perfon, in the name 
of himfelf and his partner, without any other than the general’ ay. : 
thority of the partnerfhip ; which is not fufficient for this purpofe, 
* 3. That the Defendants were not copartners at the time, the com- 
miffion iffued jointly againft them. And 

4. That two of the Defendants had not committed any a@of 
bankruptcy prior tothe ifluing of the commiffion. 

The admiffion of teftimony upon thefe points was oppofed by 
the counfel for the Defendants, who contended, that the certificate 
was conclufive evidence of the debt, trading, bankruptcy, and con- 
formity ; and that fraud in obtaining it, or a concealment of effets, 
were the only matters which the Plaintiff could now be allowed @ 

rove, according to the decifions under the 5 Ges. 2. ¢. 30: which 
heehee only differs, on this point, from our act of Affembly, by the 
ufe of the word fraudulent, infteat of unfairly; words, however, of 
fynonimous import. 3 State Laws 644. fec?. 24. Green B. L. 244, 
245.9. 1 Stra. 533. Co. B. L. 352. 1 Ath. 79. 208. 2 Wilf. v4p. 
They urged, that any objeGtions to the form of proceeding could 
only be taken by the bankrupts, who were likewife precluded by 
their acceptance of a certificate. 2 Stra. 746. § Burr. 2628. Term. 
Rep. 409. and they controverted the power of the Court to unravel, 
in this way, the decifion of the commiffioners, whofe jurifdiétion 
was competent and conclufive as to al] the preceding fteps. 

The Plaintiff’s counfel, having premifed generally, that where 
a limitted jurj{diCtion is eftablithed, the Courts of common law are 
bound to prevent any infraction of that limitation; 3 Black. Com. 
112. 109. and that a Court of limitted jurifdiction can never be 
vefted with a right to determine upon the legality of its own a&s; 
Ibid. 112. 414. 1 Bac. Abr. 563. Sir. T. Ray. 189. Salk. 548. 
1 P. Wm. 476. Cowp. 26. contended, that the Common Pleas hada 
eoncurrent authority with the Supreme Court to reftrain the commik 
€oners of bankrupts within the boundaries prefcribed by the actef 

. Affembly; 
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Aflembly ; and that if there was no exprefs ifion in the AG at ‘ 1788. , 
Parliament in England, or in the a& of here, as to the a 
mede of afcertaining a violation of thofe boundaries, yet, by. 
Jogy to other fpecial jurisdiGtions, the proceedings ‘of the Commif, 
fioners could not be the proof of their own Jegality ; but, from the 
nature and reafon of the thing, that queftion muft be examinable at 
another tribunal. 1 Bac. dbr. 653. Lev. 288. Caf. temp. Hard. 186. 
145. 2 Bl. Rep. 1145. 2 Wils. §82.—They remarked, that, ‘till 
the 4 4nn. c. 17. f.7. no provifion was made as to the manner in 
which a Bankrupt fhould bring forward his difcharge; and that, 
even under that {tatute, he was obliged to fet forth all the proceed- 
jngs before the Commiffioners, which eventually produced the fta+ 
tute of 5 Geo. 2. authorizing the Defendant to plead his certificate, 
This, however, they infifted, only made the certificate prima facie 
evidence; relieving the Defendant from the neceflity of ftating the 
tition, trading &c. in his plea, and obliging the Plaintiff to fee 
fecth his exceptions in his replication. See 2 Ld. Ray. 1646. Stra. 
$69.5.C. Co. B. L. 356. Doug. 160.—They then cited many au< 
thorities to fhew, that fince, as well as before, the ftatute of 
5 Geo. 2. ¢. 30. and fubfequent to the granting the certificate, as 
well as previoufly, the debt, trading, act of bankruptcy &c. had 
all been controverted and enquired intoin the Courts of law, im a 
yariety of torms, between a creditor and the bankrupt, between 
creditors and the aflignees ; and, in fhort, between any perfons whe 
were interefted. 2 Stra. 744. Cowp. 569. Bull. 37. Go. B. L. 307. 
14. Term. Rep. 409. 573. n. 2 Stra, 822. 2 Stra. 1042. Barn. 
1. 2 Bi. Rep. 725. Cowp. 823. Co. B. L- 348. 1 Ld. Ray. 724. 
t Bl. Rep. 70. Bull. 40. Palm. 325. Cowp. 427. 428. 1 Salk. 11@s 
Coup. 398. Bull. 39. 1 Atk. 201. Co. B. L. 71. Cro. E. 13. 72. 
Barn. 160. 2 Stra, 809. 7 Vin. 61. pl. 14. 1 Bi. Rep. 441. Co. B, 
L. 74. Green. B. L. 44.1 Burr. 467. 484. Gc. Ge.—They added, 
that to prevent the injuftice which, in many cafes would happen 
for want of a Court of Chancery, the Courts here are obliged to 
deviate from the rigorous rules of the common law, and to adopt 
the principles of equity. Although in England the common law 
courts Cannot enquire into the conlideration of 4 bond, or decree 
the {pecific perfermance of a contract, yet the Courts of Equity 
will. do both; and here, to afford a fimilar relief, wherever the 
Chancery would order a deed to be given, our Courts, inftead of 
doing that, eine the deed to have been actually given, and ad- 
; the cafe accordingly. ~ Thus, in the prefent- cafe, the fame 
reaions which would induce the Chancellor to fupercede a com- 
miffion of bankrupts, wili induce this Court to confider the com- 
miflion as virtually fuperceded. 


SurpreN, Prefident —This is an ation brought by Samuel Plea- 
fants againit ‘Zohn Meng, and three other perfons, in which the De- 
tendants have pleaded, that they are certificated bankrupts, and the 
Plaintiff has replied, that the certificates were unfairly — 
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It the plea had been drawn up at large, inftead of being enteged op 
the docquet, it muft have been purfuant to the act of Affe 
«*that the caufe of action did accrue betore fuch time as he bec 
ta bankrupt ;” and the certificate is made by the act only a matter 
of evidence. 

The queltion, now. ta be decided, is, whether, upon a trial g 
law, the creditor of a bankrupt may give evidence to controvert the 
trading, bankruptcy, and conformity ? Or, whether the certificag 
is conclufive proof of all the proceedings before the Commiffionegs; 
And in this cafe it is fortunate that the at of Affembly nearly pur. 
fues the words of the ftatute of 5 Geo. 2. c. 30, for, the analogy of 
the law muft greatly ftrengthen the application of the authoritigs, 
and facilitate the decifion of the Court. 

The claufe, on which the argument arifes, is thus expreffed, 
both in the Engli/b ftatute, and the act of Pennfylvania: “ Rnd, in 
«« cafe fuch bankrupt fhall afterwards be impleaded for any debt 
« due before he became a bankrupt, fuch bankrupt fhall be dif 
«‘ charged upon common bail, and may plead in general, that the 
“« caufe of action did accrue before fuch tume as he became a bank. 
“‘ rupt ; and the certificate of fuch bankrupt’s conforming and the 
** allowance thereof, fhall be fufficient evidence of the aie 
“ bankruptcy, commiflion, and other proceedings precedent tot 
“ obtaining fuch certificate, unlefs the Plaintiff can prove the fad 
“* certificate was obtained unfairly, or make appear any concealment 
“ by tuch bankrupt to the value of Fifteen Pounds.” 

Bertain it is, thattrom the 13 Eliz. ¢c. 7. (at which time Com 
miffioners of bankrupts were appointed in £ng/and) until the pafling 
of the 5 Geo. 2. a period of about 200 years, there is no inftange 
that ever the proceedings of the Commiflioners, when called for, 
were not reviled and corre€ted in the Courts of Law. By the fe 
tute 5 Geo. 1. ¢. 24. the bankrupt’s certificate might be given if 
evidence, and was directed to be a full difcharge ot any aétion that 
fhould be brought by any creditor of fuch bankrupt ; yet, it appears 
by the cafe in 1 Stra. 533. that.it was {till necetlary to prove the 
act of bankruptcy, belides producing the certificate ; becaufe the 
words, /uch bankrupt, related to fuch perfon as was defcribed in the 

tute. Under that ftatute, therefore, the certificate was fo ta 
from being conclufive evidence, that it was not fufficient, without 
other proot, to fhew that he was an object of the act, by being a 
trader, and having committed an act of bankruptcy. 

What then was the alteration introduced by the 5 Geo. 2. ¢. 3ot 

had been found very inconvenient to compel a bankrupt, as often 
as he was fued, to enter into a proot of all the circumftances which 
had already been proved before the Commiffioners: This ftatute 
therefore, enacted, that ‘‘the certificate fhould be /uffictent evidence 
of the trading, bankruptcy, commiffion, &c.’’ and here, ex vi ter 
mini, we mutt infer that this was not the cafe betore, as the word 
Sufficient navurally refpes what had been hitherto infufficient. The 
ftatute, however, does not declare, that the certrficate flail De 

incontrovertible, | 


CA2SER SPER FFT Ses 


Oca. 


— a aa a we) 


~ 


(32 .o 2 


— =~ «+ a —s = eee oF 


n eo ae a a Se Oe 





Court of Common Pras of Philadelphia County. 983 


jncontrovertible, or conclufive, evidence, but, in‘rénderingit fufi- af8Bi 

cient evidence of certain fa&ts, which the'Bankrupt was beforeundet Ct 

the neceflity of eftablithing by fpecific proofs, it has merely trans? 

ferred the burthen from him to the creditor, with whom it now 

fies to prove, according to the terms of our a&t of Affembly, | that 

the certificate was unfairly obtained. 
That the certificate was unfairly obtained, is, indeed, an expref- 

fion attended with fome ambiguity ; but it muft have refpe& to the 

fubje&t matter, which was the trading, bankruptcy, commiffion, 8c. 

And, ifa man had not been a trader, or, if he had not committed 

anaét of bankruptcy, it was wnfair to grant him a cértificate:—So 

that unfair is tantamount to illegal; holding equally with the con- 

verfe of the propofition, that a certificate illegally mult be unfairly, 

obtained. ‘ yt 
If the Parliament of England intended to make fo effential 
change in the bankrupt fyftem, as to leave the proceedings of the 
Commiffioners without-controul, or appeal, it would be ftrange 
that no ftronger, no clearer expreflion, was employed for that pur+ 

fe; and, if fuch was indeed their fenfe, it muft appear ftill more 
nace. that the Courts of Law have been fo far from underftand- 
ing it, that in every cafe fince the pafling of the ftatute, they have 
rmitted the fame inveftigation which was betore allowed. “In 

Cowp. 823. it appears, that a Bankrupt, having obtained a certifi- 

cate under a fecond Commiffion pending a former one, under which 

‘a certificate nad been refufed, an application was made tor an Exe- 
neretur to be entered on the bail-piece; but the Judges pronounced 
the fecond commiffion to be abfolutely void, and difcharged the rule 
to thew caufe. Now, if the certificate were conclufive, this deci- 
fion was illegal; for, the certificate is as much evidence of the coms 
miffion, as of the trading and bankruptcy ; and its validity was‘a 
queftion equally before the Commitlioners, whofe fanétion it ‘had 
received. 
' Ttisclear, therefore, in every view, from the words of the law, 
and from judicial interpretations of its meaning, that the Legiflature 
has only made the certificate evidence; and the nature of evidence 
neceflarily implies an adverfe right to controvert' and repel. A 
foreign judgment is allowed to be prima facie evidence ot'a debt, 
and yet it was adjudged to be open to examination; for, as I have 
already hinted, although fome binds ‘of evidence are ftronger than 
other kinds, yet, in that refpect, they are all placed on the fame 
footing. Doug. 1. 

But there is a general confideration, independent of the a@ of 
Affembly and: the authorities; which is, that the matters de+ 
termined by the Commiflioners are certainly matters of law, atifing 
from the tats; as, what avocation conftitutes a trader, or what 
condué amounts to an aét of bankruptcy: Would it not then be 
afttained and unreafonable thing to fuppofe, that the Legiflature 
has eftablifhed a jurifdition of this fort, competent to decide quef- 
tions of the greateit magnitude in their operation, and yet, that 

there 
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there fhould be no to examine its proceedings, no power ty 
correct its errors!—We are happy, indeed, in knowing that ou 
decifions, if erroneous, may be reétified in the Supreme Court ; : the 
adjudications of which are alfo liable to the ultimate {crutiny of 
the High Court of Errors and Appeals. And, I repeat, is it not ae 
furd, therefore, to imagine, that the limitted jurifdiction ot the Com 


men, unfkilled in jurisprudence, however upright in their 

ral conduét, and intelligent in their particular arts and prof 

fhould enjoy an abfolute authority in the difcuffion and determing, 

tion of every nice point of law, which is incident to the extenfiyg 

and intricate inveftigations of the bankrupt fyitem? x 
For thefe reafons, THe Court are unanimoufly of opinigg, 

that the evidence offered by the Plaintiff, ought to be received. 1) 


miffioners of Bankrupts is alone exempted from controul ; = 


4 





4 


The cafe, upon the evidence, appeared to be this :—The Des 
fendants, Fobn Meng, William Goodwin, James Smith, ah 
Robert Cumming, had been copartners in trade under the firma 
Fobn Meng and Co. Onthe 26th ot April 1785, Goodwin alone, iq 
the name of himfelf and his partners, executed an aflignment of allt 
their perfonal property to Curtis Clay et al. in trutt for the benefit of 
the partnerfhip creditors: And, on the 30th-of the fame month) 
he executed another affignment, in the fame form, and tor the fame 
ufe, of all the real eftateofthe company. On the 25th of Funetok 
lowing, a third aflignment was executed by Adeng, Goodwin, anh 
Cummings, of alt the real and perfonal eftate of the partners @ 
trultees, for the fame ufe; at which time the Defendants were ime 
debted to the Plaintiff (among others) and to Meflrs. Rofe ani 
Dickens {who afterwards became the petitioning creditors) to@ 
confiderable amount. After thefe tranfactions, about the begun 
ning of Fuly, 1786, Adeng opened a {tore in Philadelphia under the 
old firm of John Meng and Co. in which, however, the meflengerat 
the company only found a finall quantity of foap, and a bundle of 
paper money; but Cummings was gone to Georgia to coll=& debs 
under the direétion of the aflignees, and Gasdwin and Smith refided 
and kept a ftore at Cooper's Ferry, in New-Ferfey. On the st df 
Auguft, 1786, a joint commiffion of bankrupts againft all the 
partners as traders by retail, iflued upon the — of Rofe, 
alone fubfcribed it in behalf of himfelf and his partner Dia 
having previonfly {worn that John Meng and Co. were indebted 
them on a bond bearing date the 8th of Fuly, 1786, payable on 
15th of the fame month ; which bond, it was admitted, had b 


given for the precedent debt due at the time ef the affignmenta 


the 25th Zune, 1785. It was alfo agreed that Meng and — 
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had committed acts of bankruptcy; and, with sefpe& 

two partners, it appeared from the minites of the Com : 
ofbankrupts, that the Sheriff's Officer, having a Ca, Sa, againlty 
toyr at the fuit of -Rofeand Dickens, had made enquiries tor» 

ith and Goodwiu at the place where Meng kept his ftore in Phi+ 

ia, and at the Ferry-boufe from, which they ufually croffed to 
Jerfey, but could not find them ; that they had requefted the 
-man to keep a boat in readine(fs for them, for fear of a writ 
peing ilued againit them ; that the Ferry-man, obferving the ap- 

h.of the Sheriff’s Officer, gave them notice; that thereupon 

they concealed themfelves in the Ferry-hou/e, faying that they did 

pot like to go to Gaol, but would be able to pay all their debts ; 

" per foo afterwards they croifed the river to elude the pusfuit 
cer. . © 


On thefe fa&s, the Plaintiff’s counfel contended,—rft, That the 
debt af the petitioning creditor was not within the bankrupt law, 
which provides, that the debt, on which the commiffion iffues, 
# thall have arifen upon a contraé or tranfaCtion fubfequent to the 
palling of the act.” 3 State Laws 644. fect. 3. But heré the bond 
Fuld be given for no other purpofe than to make the Defendants 
bafkrupts; and, although it may extinguith, it cannot change the 
canal nature of the debt. ‘The doétrine of extinguifhment at! 
common law, is, indeed, more limitted than the adverfe counfel 
will admit; for, although a fecurity of a fuperior nature will alter 
the remedy, the debt itfelf remains. 6 Co. 44. JT. Rep. 17. Barn. 
$1. 28tra. 1042. Cafes Temp. Hard. 267. And the do&trinewhich 
applies in the laft cafe to fupport the commiffion there, applies to 
prove the invalidity of the one at prefent in controverfy. Befides, 
an'a& between obligor and obligee, that tends to the injury of 
other perfons, the law deemsa fraud, by which, fo far, at leaft, 
itis vitiated and annulled. 1 Burr. 474. 3 Co. 80. The bond of 
the petitioning creditor theretore, taken in every point of view, was 
infufficient to found a commiffion ; for, whether it was given with- 
outa coniideration, or in confideration of a precedent debt, it is 
equally contrary to the a&; and, if it is regarded as a fraudulent 
collufion between the petitioning creditor and the bankrupts, al- 
though it may be obligatory upon them, it js void as toa third per-. 
 fon—See Term. Rep. 406; Doug. 282. 


2. The petition and affidavit of Rvfe alone, notwithftanding it 
is faid to be on behalf of himfelf and his partner Dickens, was alfo 
inregular and illegal. ‘There are, perhaps, no exprefs decifions on 
this point ; but, upon general principles, he who aéts for another 
mutt thew his authority ; and, in the cafe of partners, for a purpofe 
of this nature, all muft fub{cribe the petition, or delegate an exprefs 
power to another for doing it in their name; a point already de- 
termined in this Court, in the cafe of Gerard v. Bajse et al. ant. 119.. 
This is not an aét that can be in contemplation in the bufinefs of - 


apartnerfhip ; and the reafon re the ftronger againft allowing it, 
. cc ~ 
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1788. as a bond muft be given by the petitioning creditor. 3 State’ Lew, 
Le 044. ject. 3. pe ‘ 
. But the commiffion itfelf has iffued erroneoufly and i! 
for the Detendants were not partners at the time it iffued ; “and” 
joint commiffion can only iffue againft partners. The aff 
of the 25th of Fune, 1785, divefted all their partnerthip foc 
cohfequently, diffolved their joint conneétion ; for, partn 
may be diffolved by tokens, &c. or, they neceffarily ceafe with 
objeéts of their inftitution, 1 Domat. lib. 1. tit, 8. par. Yo. Tt. 
5. pa.155. But, although there was no formal dilfolution 
partnerthip, it is clear that the fecond trading was merely coloup. 
able, for the purpofes of a bankruptcy ; and they are defctibedij 
be traders by retail, which cannot relate to their former geneml 
partnerfhip, but to the recent colourable trading. To carry’(q 
bufinefs after a man’s effets are gone, is, in itfelf, a fraud. Ca. B, 
L. So. 81. 82, 1 Burr. 478. 2 Black. Rep. 996. 362. 4 
4- Ina joint commiffion, all the parties muit have committed 
acts of bankruptcy, Co. B. L. 4. 1 Atk. g7. The certificate, there 
fore, can be of no avail, at leaft, as to Goodwin and Smith, who 
never committed acts of bankruptcy. In crofling the river, alt 
they faid it was to avoid an arrelt, they were only returning tother 
home; and abfconding, in order toconftitute am act of bankr 
muft be from the ufual' place of abode, wheve the party does bul 
nefs; which, in the prefent cafe, was in New Ferjey, whither they 
retreated, and not in Pennfylyaniq, where the writ ilted: Ind 
B. L. 91. it is faid, that, ifa man flies from the State to whichhe 
belongs, this is an act of bankruptcy. but here the parties did go 
fly from, but to, their State, or home; and a denial, or vied 
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houfe, to bring a man within the a@, muft be at his own place: 
refidence, not at the refidence of another perfon. Ibid. 74. 
can an act be made an act of bankruptcy by analogy; it mult & 
fuch as is within the law; and there is no cafe where a ft 
in another State, has been deemed a bankrupt for returning to hi 
home, in order to avoid an arreft where, probably, he could ag 
obtain bail ; or fora temporary concealment in another's houfe fet 
the fame reafon. f 
The Counfel for the Defendant ftated, that, if the prefent ob 
‘ jetions were fuccefstul, they would be equally fatal to alrof 
every other certifi¢ate which had been granted under the a@of Af 
fembly ; for, nine out of ten of the commiffions of ene ‘had 
originated in the Tame manner, upon debts cither revived Be 
fecurities, or created in concert for the occafion. | They then tot 
tended—r. That the original fimpte contract debt was din 
the bond, 6 Co. 44. thatif both parties agree to bring the debt it 
this thape within the act, the provifo in the third /eé. is fatishtd; 
and that the bond was not ‘taken after the bankruptcy, which dit 
tinguithes this from the cafe in Rep. Temp. Hard. 267. . « 
2.. That, on the fecond point, the a& of one partner, is the a& 
of all in commergial matters; that one partner may bring a fuitat 
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for the joint debt, or hold the Defendant to bail upon his fole 1.788. 
vit; and that the cafe of Gerard v. Bafse et al. does not apply, Gym 
4s it did not turn upon a commercial tranfaétidn, but upon an in- “nia 
nt under feal, which can only bind the perfon that exe- 
it. ° 
3. That there was no diffolution of the partnerfhip between the 
Defendants ; that the ftore kept by Meng in Philadelphia, was evi- 
dently, from the teftimony, a continuance of the old conneétion ; 
acy the amount of the joint ftock, whether large or fmall, 
could not affect the queftion. See 1 T. -Fomes. 141. 
"4. That all the Defendants were enquired for where they carried 
on their trade, at Meng’s houfe ; that Smith and Gaodwin denied and 
concealed themfelves at the Ferry-heufe, and exprefsly faid, that 
they were going off to avoid the arreft; that an abfconding out of 
the State, equally affe&ts a ftranger and an inhabitant; and that 
even a departure, with an intent to delay a creditor, is a fufficient 
aft of bankruptcy. See 2 Stra. 809. Palm. 125. Co. B. L. 74. * * 


The Presipent, having again noticed the caufe of action, and 
the fate of the pleadings, proceeded in delivering the following 
¢harge to the Jury : 


Sareren, Prefident.—A bankrupt law, in a trading country, 
mult be productive of many benevolent and beneficial confequences. 
“When an unfortunate trader has fairly and honeftly furrendered all 
his property for the ufe of his creditors, the Legiflature certainly 
intended, that he fhould be effe&tvally difcharged from all his debts, 
and left at liberty to acquire new fubltance: and there are many in- ~ 
ftances in England, where, by this encouragement; bankrupts have 
been enabled, not only to extricate themfelves and their families 
from the calamities that opprefled them, but to indulge an honor- 
able difpolition in paying thofe obligations, trom which they were 
thus, by law, exonerated, 
* It has often happened, however, that, on the other hand, the 
bankrapt a¢ts have been perverted to the iniquitous purpofes ot 
fraud and embezlement ; and, therefore, it is requifite, that, om 
every occafion, the {tricteft fcrutiny fhould take place, With this 
view, our act of Affembly, correfponding with the Englifh ftatute, 
dire&ts Commiffioners to be appointed, who, having received the 
neceflary proofs of the party’s being a trader, and of the commif. 
fion of.an act of bankruptcy, are amply empowered to inveltigate 
the bankrupt’s conduc, and to compel adisclofure and furrender of 
all his property; and, when that is fatisfaGtorily done, they are 
authorized and required togrant him a certificate of his conformity 
tothe law. In England, this certificate, (which, when fairly’ ob- 
tained, is a compleac difcharge and releafe from all the former debts 
cc 2 of 


* My abfence from Covrt during a great part of the defence, unfortonately 


#my ftating it more at large, What is here publithed is principally taken 
#om the arguments ef Mr. Sifber. ’ 
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of the bankrupt) cannot be granted without the confetit 6f fg 
fifths in value of the creditors ; but, in Pénnfylvatia, th. granting 
it refts entirely with the Commiffioners ; and there is no check upog 
its operation, but that it miift be firft allowed by the Prefidentigf 
the Suprerne Executive Council, under the great Seal of the Gony 
monwealth. ted 
In the cafe undet confideration; the Commiiffioners have prante 
and the Prefident has allowed, a certificate in favor of the Defen: 
dants; but four exceptions have been taken to the proceedings og 
which the certificate is founded, in order to maintain the Plaintiff's 
aétion, which is brought for the recovery of a debt contracted be: 
fore the aét of bankruptcy. The Court being of opinion that the 


evidence in fupport of thefe exceptions ought to be fubmittedtg - 


the Jury, it now only remains to confider, whether the except 
theinfelves are fufficient, in law, to défeat the benefit which the De. 
fendants claim from the certificate. 

t. In the firf place, it is faid, that the debt of the petitioning 
cteditors, was not fuch as warranted the iffuing of the comuniffion ; 
tor, it was contraéted before the a& of Affembly for the regulatj 
ot bankruptcy, although a bond of a fubfequent date was given for 
it: And the’ Plaintiff ’s counfel have contended, that this relation 
between the bond and the former debt is fufficient to take the cafe 
out of the a&. On the part of the Defendants, however, it is jn- 
fifted, that the original debt was extinguifhed by the bond, whicl 
they alledge, is the creation of a new debt, fo as to fatisty the'pros 
vilo in the 3 fed. of the law. “aft 

The general doctrine of extinguifliment is, at this day, well 
fettled and underftood. Ifa creditor upon a promiffory note, or 
book account, accepts a bond for the amount trom his debtor, this, 
being a fecurity of a higher nature, extinguifhes the firit debt, and 
the creditor cannot afterwards fue upon the note, or account but 
mu(t proceed for the recovery of his money upon the bond alones 

There is, however, no authority precifely in pointto the queftion 
now agitated; but the determination in Cafes temp. Hard. 267. is 
thought by the Plaintiff’s counfel to be in a great degree andl 
On that occafion a bond had been taken after an a& of bankruptcy, 
(of which the obligee had no notice) for a fimple contra debt dus 
before, and as any debt that accrues after an act of bankruptcy is 
not entitled to a dividend, the Chancellor there confidered the debt 
as it originally ftood, in order to give the benefit of it to.a creditor, 
who would otherwife have been excluded, without any default’on 
his part, from a diftributive fhare of the bankrupts effects. T 
cafe, theretore, it is obje&ted. by the Defendant’s counfel, mull 
have depended upun the peculiar circumftances in which it was in- 
volved ; and that this appears the more evidently, as Lord | 
wicke exprefsly fays, that, between the parties themfelves, 
would operate as an extinguifhment of the precedent debt. Thane 
can be no doubt, indeed, that many of the cafes on this-fubjedt have 
been determined by the particulas circumiftances that — 
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iio, ‘we find, that a tranfadiion of a fimilar nature with that jaft 1788: 
tited, but prefented in a different point of view, was decided di- Guys 


qettly the other way. Term. Rep. 705: A bankrupt, after an a& 
of bankruptcy committed, had given a bond with warrant to con- 
fels jidgment to one of his creditors for a debt due betore the act of 
ot tcy: the judgment was entered anda Cz. Sa. ifflued. Af 
beds the bankrupt obtained his certificate, and moved to be dif- 
charged from this execution, alledging that the caufe of action arofe 

jor to the a&t of bankruptcy; but the Court imthis cafe decided; 
that the bond was an extinguifhment of the old debt, and, accord- 
ingly, denied the motion. Fd wi 
- But there are many reafons which might be urged to diftinguifli 
the prefent cafe frem that determined by Lord Hardwicke. Wher. 
the bond was given by the Defendants to Rofe and Dickens, no a& 
of bankruptcy had been committed ; no dividend was to be claimed ; 
no perfons, but the parties themfelves; were interefted; and, as 
nothing appears to preclude the idea that this was a voluntary ¢x- 
change of fecurities, certain it is, that after the acceptance of the 
bond, Rofé and Dickens could never have recovered upon the original 
debt: In all thefe refpects, therefore, there is a material difference 
between the authority cited, and the cafe in. controverfly ;—a dit+ 
ference which feems ftrongly to {upport the argument of the Des 
tendant’s counfel, that the bond was an extinguifhment of the pte 
ceding debt. 

Even; however, if the ldw is doubtful, from the frequency of 
the practice of entering into voluntary bonds, for the very purpofe 
of obtaining acommiffion, I fhould be unwilling to recommend it 
tothe Jury, on that ground alone, to invalidate the certificate: 
Aad, therefore, as we have indeed no pofitive rule to guide us, but 
the whole refts on an implication arifing from the cafes, the Jury 
mutt decide for themfelves. I will only add on this objection, that 
the Legiflature probably introduced the provifo in the third fe&tion 
(with, I prefume, a view particularly to foreigners) in order td 
evince, that it was not intended to abrogate all former contracts and 
Obligations : And, as it is only the debt of the petitioning creditot 
flat miuft be fubfequent to the pafling of the a& (for, the commiif- 
fion having iffued, all debts prior, as well as fubfequent, are ins 
dluded) no great mifchief can enfue from this reftri€tion, or front 
the micthod which has been generally taken to bring the debt of 
the petitioning creditor within the words of the law. 

a. The /econd objection is, that a petition fubfcribed by one of 
two partners, in the name of himfelf and partner, is not a legal 
oe for iffuing a commiffion ; and this is faid to be fupported 

ya decifion of this Court, in the cafeof Gerard uv. RBafse et als 
{ant.tt9.) ‘There can be tio doubt of the legality of that deci- 
fien. A borid is technically termed a deed; and the doétrine with 
sefpect to the efficacy of a deed, {tands upon its own footing ; none 
being bound by it, but the perforis Who actually exectite it. In 
*tonmnercial matters, however; the a& of oné partner is the aét of 
both; 
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1788. oth; and, therefore, it is neceffary to confider, whether the 
* emypee/ tition of a creditor to obtain a commiffion, is moft like a deed, org 


commercial a&. {t appears to me, indeed, to bear a {trong ‘tefem. 
Blance to an aétion at law; and as one partaer may inititute a fui 
and the oath of orie will be fufficient to eftablifh the debt on a quel, 
tion of Bail, I cannot conceive any fatisfactory reafon, why more 
fhould be required for the purpofes of the bankrupt law: 
therefore, in my opinion, this objetion ought not to weigh with 


the Jury. . 
3. The third obje&ion argues, that the partnerfhip that fub. 
fifted between the Defendants, had been virtually diifolved by the 
eneral aflignment of their property ; and that, therefore, a joint 
Siento could not iffue againft them. I have not had time to 
examine the authorities upon this point, but, I believe, the doétring 
to be well founded, that there mutt be a fubfifting partnerthip af 
the time a age commiifion is taken out, and it feems alfo reafon- 
able, to infer the diffotution of a partnerfhip from an a&, by which 
all its objeéts are alienated and transferred. ‘The barely executing 
an aflignment, however, of the ftock in tradé, if,the joint cane 
actions are not at an end, will not be an actual diffolution of the 
partnerfhip ; for, where there is no exprefs specimen to make 
that diffolution, the affignment can only be confidered as circum- 
ftantial evictence of it, which the Defendant is at liberty to repay 
by contrary proof. : 
Whether, therefore, the trading fubfequent to the general af- 
figament was fictitious, and merely for the purpofes of a bankrupt. 
¢y, as the Plaintiff contends ; or, whether it was a continuance 
of the former copartnerfhip, as the Defendants alledge, mult de- 
pend upon the taéts, on whichrit is the province of the Jury to de- 
cide, If they fhould think that the old partnerfhip' was diffolved, 
and no new one contraéted, then there was not any legal origifi 
for the joint comfniffion ;—to found a commiffion upon a fiGitious 
partnerihip being certainly anfair. But, if, on the other hahd, 
there was really a partnerfhip between the Defendants at the time 
of their bankruptcy, neither the previous affignment of theireffedts, 
nor the fmallnefs of the quantity of goods in their ftore (a matter 
only to be confidered as circumftantial evidence of a fictitious trad- 
mg) can have any effe& upon’ the cafe to invalidate the conpmiiffion, 
or to defeat the certificate, ; 
4. The fourth obje€ion is, that two of the Defendants, Goode 
win and Smith, have not committed aéts of bankruptcy; and, there- 
fore, it is argued, that the verdi@&t of the Jury muft, at leaft, 
againftthem. As thefe perfons refided in New Ferfey, it is fai 


in Tupport of this objection, that Meng’s ftore, er the Ferry-houfy — 


(at both which they were denied, and at the laft place they concealed 
themfelves from the Sheriff’s officer) cannot be deemed their home, 
fo as to fatisfy the words of the act, in defcribing an a&@ of bank- 
ruptcy, by “ beginning to keep lyoufe ;” of which the ufual proof 
_is certainly, a demand and denjal. Under the decifionsin ‘te 
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(and our law is fubjeét to the fame conitru@ion) @ perfon whore- 1 


in a foreign country, trades to that kingdom, and aiterwards 
thither, is clearly within the ftatute. ie is true, that, .cog- 
Fasting the mere phrafe, it feems abfurd to fay, that a man keeps 
his houfe, who has, in fa, no houfe to keep, and yet there isa 
tafe exprefsly to that point, where a man, having no home of his 
own, was held to nave committed an act of bankruptcy by keeping 

houfe in the dwelling of another. . 
But the Defendants counfel have controverted this objeCtian 
ppon the ground of a departure out of the State; which, they fay, 
lies as weil to a ftranger as an inhabitant ; while, in behalt of 
the Plaintiff, it is contended, that, as the only proof of a depai- 
ture by Goc#dwin and Smith, is that of going to their own houfe ia 
New Ferfey, this cannot, upon cried i or precedent, be conftrued 
jnto an act of bankruptcy. From the evidence, it appearsy that a 
writ had iffued againft ‘ha four Defendants, Of which all of them 
had notice; two of them, it is agreed, committed adts of bank- 
ruptcy, and the other two, being enquired tor at the More of Ageng, 
and alfo at the Perry-houje, where they had ordered a boat to be 
ready, for the exprefs purpofe of avoiding an arreft, did aQtually 
quit the State upon hearing that the Sherift’s officer was in purfuit 
of them. This conduét, in the common cafes of a refident, would, 
tindoubtedly, amount to an a& of bankruptcy; for, it has often 
been determined, that, if 2 man goes fram home but a day, in 
order to delay or defraud his creditor, it is fufficient to bring hith 
within the ftatute. Whether, however, the flight of a fitanger to 
his own home in another State, is {uch a departure as the law in- 
tends, the cafes have jeft in great dbfcurity ; tor the only principle 
alcertained by them, is, that the departure mult be with a view to 
delay or defraud; and the a@ of Parliament itfelf contains no 
diftinétion of the nature now contended for. On fo doubtful a 
point, therefore, the Court would rather, at this time, leave the 
Becifion at large to the Jury, than venture a pofitive opinion, j 
Such then are the objedtions on which'the Plaintiff. infifls that 
his action is maintainable; and, if, upon the whole, the Jury think 
he has proved (as it is incumbent upon him to do) that the certif- 
cate has been unfairly obtained ; either becaufe the commiffion 
ought not to have iffued, or that the certificate ought net to have 
been granted, their verdi& muft be in his favor. But, if, on the 
contrary, there has been no illegal or wntair methods purfued by 
the Defendants to obtain their certificate, they are difcharged trom 
the Plaintiff’s demand, and the verdi& mutt be for them. , ; 
After ftaying out fome time, the Jury returned to the bar, and 
declared that they could uot agree ih a verdi&; whcreupon they 
were difmiffed by confent of the parties, and a Venire facias de nove 

awarded. * FARREL 

* Ihave been informed by Mr. Jnger/ol, one of the Plaintiff's counfel, that his 
Client, a@ing on this occafien upon motives of public fpirit, was fatisfied wich 
having obtained the opinion of the Court in favor of the right to inveftigate the 


pr ings before the Commiffioners of bankrupts, &c. upona trial at law; and 
phat, therefore, probably, this a@ion would never be profecuted further. 


7. 


Cases guled and adjudged in- the 


Farret verfus M‘Crza,9 “~%s 
we} 
+f ES was an action brought by the Plaintiff to recover hig 
“% wages as mate of a veffel, of which the Defendant was mafler 
and one’Sadlier was the owner. On the trial, it appeared, that the 
Defendant, having cited the Plaintiff to thew his caufe of actien, 
acknowledged hefore the Judge at his chambers, that he was ca 
tain of the veffel during the time for which the wages were clai - 
but theg he infifted, that he had never engaged the Plaintiff, who, . 
he faid, was fhipped on a contra& with the owner, To prowet 
time of fervice, the following certificate, fubfcribed by the Defe 
dant was read :—-“ Philadelphia, 12th ‘January, 1787. Thefe are 
to certify to whom it may concern, that 7o/gua Harrel was mate 
fon board the — fon the 16th Fune to the 16th 4 
«1786, making two months. Given’ under my hand, 
* M’Clea—NB. At the wages of twenty dollars per month, ag 
“per Mr. Sadlier’s agreement.” omit 
‘Levy, for the Defendant, infifted, that the cafe, depending ene 
firely on the canteffion of the party, the whole of it mult be 
together ; Newman v. Bradley. ant. 240. that then it would appeal ’ 
well from the certificate, as from the acknowledgement belfore 
Judge, that the Plaintiff had been employed by the ewner of 
Vella, and not by the captain; and, confequently, that the awn 


and not the captain was liable for the wages. _ He admitted, that 


where a.captain fhipped a failor, or ordered repairs, he waste-, 


fponfible ; but he contended, that there mult be a fhipment bythe 
¢2ptain to charge him on the general principle ; Doug. 99. 100. and 
that where the captain, or the owner, undertakes by an a/fimpft 
either exprefs or implied, the other is difcharged. 2 Stra. 316, He 
endeavoured alfo to eftablifh a diftinétion between a mate and 1 
ommon mariners, the mate being, he obferved, a midle charade 
Feareen the feamen and the captain; and thence, he argued, 
like the captain, he was not entitled to the advantages which 
firitime law provides for the feamen. 12 Mod. 440. “ 
( Moylan, for the Plaintiff, ftated, that mariners had a threef 
fecurity for their wages:—1ft, They may proceed againft the o 
ers; 2dly, They may libel the veffel; or, 3dly, They nay 
the captain, He faid, that the captain was not bound to rect} 
any failors hipped by the owners; becaufe he was not ‘only lial 
to the owners, but to ftrangers, for any wrong that they migh 
do when thipped ; but, he contended, that, if the captain did, 
ceive them, he made himfelf liable for their wages; 12 Md. 434, 
and he anfwered the authorities cited for the Defendant, by thewing, 
that they were cafes of repairs, where workmen were employed by 
the owners, and could not be rejected or difmiffed by the cape 
nor was he anfwerable for their condu&,—That the contract w 
in fa&, made by the owner, he obferved, refted entirely on @ 


teftimony of the Defendant; and he urged the pee 
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gvtion in spserysy one allegations of a man in his own favour. 
Dg: 751+ 753-_ Receiving them, however, in their fulleft ex- 
tent on this occafion, they only proved that the owner had affifted 
jn procuring the mate toembark, and this could never defeat the 
triple right with which the law had armed him, 


SuipPeN, Prefident, in delivering the charge ot the Court, ad- 
yerted to the nature of the evidence on which the cafe Was eftab- 
jithed, -and inftructed the Jury to take the whole together, unlefs 
they thould think, that there were circumttances in the Defendant’s 
confeffiot, which rendered the part in his own favor inconfiftent or 
improbable. 

t, even admitting the fa&, that the Plaintiff had been thipped 
by the owner, his Honor ftated, that the captain was liable; for, 
the law gave the Plaintiffa threefold remedy to recover his wages; 
and, unlefs by fome pofitive at, or word, he had releafed (as he 
might do) one of thofe remedies, a mere compliance with the foli- 
citation of the owner to embark, cannot defeat them. He faid 
there was no diftinétion, in this refpect, between the mate and a 
common mariner; they were alike fibject to the orders of the cap- 
tain, who could equally refufe to receive either, or, when received, 
was equally empowered to difmifs them; for, his appointment as 
captain gave him the fole, ‘undoubted, and exclufive right of choof- 
ing every feaman under him, whatever curtefy he might be in- 
dined to fhew to the recommendation of thofe by whom he was 
himfelf employed, : 

With regard to the cafe of repairs, the PrestpeNT obferved, that 
it was not {tri€tly analogous to that of feamen’s wages, but ftood om 
this fuoting:—If a veifel is in port, where the owners refide, and 
they, without the interpofition of the captain, employ carpenters, &c, 
to repair her, the captain is not liable; not merely becaufe he 
does not employ them, but, becaufe he is not an{werable for their 
conduct when employed. But if a veffel is repaired in a foreign 
port, then, indeed, a fimilitude arifes between the cafes, and the 
captain.is as liable for thofe repairs, as for the wages of his failors, 
becaufe the workmen, as well as the failors, are, in the latter in- 
flance, employed by him, and equally fubjeét to his controul and 
difmiffion. 

The opinion of the Court was, conclufively, that, if the mate 
had ferved on board the veffel, the captain’s having admitted him 
to do fo, rendered him liable for the payment of the wages. 

And the Jury, accordingly, found a verdict for the Plaintiff. 


Camp verfus Lockwoop. f. 


HE Plaintiff and Defendant had both been inhabitants of Coz- 

. neéticut previous to the revolution, when the debt, for which 

this action is brought, was alledged to be contraQed, and continued 
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fo for fome time after the commencement of the war. Subfequens, ’ 
however, to the declaration of independence, the Plaintiff joined 
the Brit army, and, on the return of peace, he removed with 
other Loyalifts to Helfer, where he contiriues to refide. On the 
fecond ‘Thurfday ot May in the year 1778, the Legiflature of Gen. 
neClicut enacted a law declaring that all the eftate, real aud perfonal, 
ot any perfon or perfons who had joined the enemies of the Uniteg 
States, or had aflifted them, or fhould thereafter do fo, fhould be 
confifeated; and that, with refpect to thofe perfons who had been 
inhabitants of the State (the laft fection of the act providing for the 
cafe of perfons who had never been inhabitants) the County Cour 
upon application was empowered and directed to give judgment, 
that a!l their eftate fhould be torfeited to the Commonwealth, and 
tlicreupon to appeint adminiftrators {as in the cafe of inteftates) whe 
were to fell fuch confifcated eftate, inftitute fuits, “recover and P 
debts, and to deliver the furplus, ifany, into the Treafury of the 
State &c. In September 1779, the Plaintiff was proceeded againk 
under this law, as one who had been lately a refident of the townaf 
Newhaven; and, it being duly adjudged that he was guilty of join- 
ing the enemies of the United States, his eftate was declared to be 
forfeited for the ufe ot the State of Conneéficut, and certain parts.of 
it were feized and fold; but no fteps were taken to recover from 
the Defendant the debt faid to be due from him to the Plaintiff, 
although the Defendant at the time of the confifcation, and for fome- 
time alterwards, remained an inhabitant of Canneéicut, and. has alk 
ways had property there, liable to legal procefs. 

Under thefe circumftanees, Camp intlituted this fuit; in barot 
which Lockwood pleaded, that the confifcation, by virtue of the aé 
ot Conneéticut, had divefted the Plaintift’s property in the debit 
any was due, and veited the fame in that State: And te the efficacy 
of this plea the prefent argument was confined, upon a demurrer 
and joinder in demurrer. 

The point was firft opened on the 16th of Auguf?, 1788, and 
finally argued by Jngerfol, tor the Defendant, and Rawle, for the 
Plaintiff, on the 21it of Nevemter following. " 

Inger{ol. The forteiture of anenemy’s ettate, moveable or im- 
moveable, and of his rights, corporeal or incorporeal, is a matterof 
{tri fovereignty, although, by the curtefy of nations, debts are 
allowed to revive at the conclufion of a war. Lee on Capt. 114. The 
Plaintiff, however, comes not within the rule refpecting an enemy, 
but having been proceeded againft as a delinquent fubje&, he mult 
be confidered as an attainted traitor; and, by fuch .attainder, “all 
his eftate, real and perfonal, were abfolutely and irrecoverably for- 
feited. 3 Bac. Abr.755. And a forfeiture of real and perfonal eftate 
extends to things in action as well.as in pofleflion. 2 Bac. Abr. 577. 
in which general point of view the law of Pennfylvania has alfo ex- 
prefsly regarded the fubje&t. 2 State Lawsgg.. The act of Conmete 
ticut is as clear and comnrehenfive as words can make it, confider- 
ing the party as actually dead, and appointing aeons of his 
eftate. 
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eftate. Norcan the provifions contained in the treaty of peace af- 
je& the queftion ; for, the treaty does not operate like the reverfal 
ofan outlawry, but like a pardon. 22 Vin. tit. Outlawry. 

Rawle contended, that, whether the queftion was confidered, 
sft, upon the pleadings here; or, 2dly, rpon a fuppofition that the 


uit had been inftituted in Connedficut, the Plaintiff was not barred 


of his recovery. 

1. Arguing the cafe on the pleadings here, he premifed, that. it 
was a general principle, that nations, with refpect to each other, 
mutt be confidered as individuals in a {tate of nature.-~ Puff. UP. 
9. ¢. 3~ fect. 23- 1 Vat. 4.5. Burlam. 195. Moral entities, or 
perfons, are given to them, .in order to render them fubjects of 
adtion ; but, as to what relates to a nation itfelf, or the property 
which it has acquired, there is no power that can dired&t or reitrain 
itsconduc&. Ina ftate of fociety private property yields to the 

neral good; but thisis not the cafe in a {tate of nature; and, 
therefore, it may be taken as an axiom, that where the act ofa 
particular nation vets in itfelf the property of an individual, whether 
3 fubject or not, the right, thus acquired, extends no further than 
the jurifdition of that nation, and the act on which it is founded 
can have no extra-territorjal force. 1 Vat. 145- ‘This principle 
has, indeed, been recognized by the praQtice of the United States. 
For, there is no inftance of the agents for forfeited eftates pafliag 
from one State into another; but, on the contrary, acts of attain- 
der have always been paffed againft the fame perfon in the feveral 
States where his property was found; which would not, furely, 
have been neceflary, if, efther on general law, or under the articles 
of Confederation, the a&t of one State, appropriating private pro- 
perty to its own ufe, had any effect beyond the,limits of its own 
jorifdiGtion. Ifihenthe State which has paffed the law of confif- 
cation, has forborne to reduce the Defendants debt into podeffion, 
and the State where the debtor refides has no power to do fo, it 
neceflarily follows, that the debt, remaining on its original footing, 
is liable to the Plaintiff’s demand. When, indeed, the a& of Can- 
neClicut was paffed, the Detendant refidedin that State; but when 
this fuit was inftituted he had removed hither ; and the law is clear, 
that the debt follows the perfon in every inftance, except that of a 
diftribution in the cafe of inteftacy. Carth. 373. 

2. Confidering the point, in the fecond place, upon a fuppofi- 
tion that the a€tion had been brought in Conne@icut, the queftion 
arifes, whether a right not redaced into poffeffion within due time, 
can afterwards be recovered? If the adminiftrators had recovered 


from the Defendant, it would cértainly have been fufficient to bar 


the Plaintiff’s claim; but, when the State allowed the debtor to 

remove from its jurifdiction, an implied power was given Ao the 

creditor to purfue him elfewhere. Should.a hufband negleét during 

his life time to recover chofes in adlion. belonging to his wife, fhe is 

entitled to them afterwards, and not his executors or admniniftrators ; 

for, the law will never favor negligence. The reafoning in this 
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cafe will apply as well with refpe& to nations as individuals, Jig 
on Capt. 119. Befides, a right veiled for a particular purpofe, 
ceafes with that purpofe: The war being at au end, the objeg 
of confifcating the Plaintiff’s debts, &c. is alfo extinguifheds and 
it the Adminiftrators could not recover the debt.in Connedicis, 
nor, 2 fortiori, in Pennfylvania, by the rules of natural jufticg; 
Camp may recover it; tor, there can be no plaufible reafon why 
Leckwood thould be exonerated. Under the Freaty ot Peace, ine 
deed, and the law of Connecticut (pailed the 2d Thurfday of Mey, 
1787) repealing all a&ts repugnant to the Treaty, the Adminiftra. 
tors could not now interfere to prevent the Plaintiff’s recovery; 
for, the a€t by virtue of which they were appointed, is certainly 
of that defcription ;—fo that by the 4th article Lockwood is ellopps 
from faying that he will pay the debt to the Adminiftrators ; and, 
by the 6th article, they are precluded trom compelling him to dé 
fo. This expofition has alfo prevailed in England; for, the 
Agents on the claims of the Loyalifts make no allowance for out. 
ftanding debts; becaufe, as it has been already. obferved, they 
miay be recovered under the Treaty. 
Rawle then proceeded to confider, particularly, the objeGions 
offerea by the Defendant’s Counfel, in fupport of his plea; 
which-were, he ftated, 1ft. That the Plaintiff was not an enemy, 
but a rebellious fubje& ; 2dly. That by the act of Cannedlicut, and. 
the proceedings under it, he was attainted, and coulidered ,as.ag. 
tually dead; and 3dly. ‘hat he was not entitled to any benefit 
under the Treaty of Peace. 
1. To the fir? objection, he anfwered, that the proceedings 
were exprefsly again{t Camp as an enemy ; that it was by reafon.ot 
his adherence to the enemies of the United Siates, and ot aétion# 
not merely criminal as they relate to his duty to the State, but tog 
Foreign nation at war with the State, that the forfeiture had. becn 
effc&ted ; and that the law of Conneéficut neither knew, nor indie 
cated, a diftin€tion between the inimical character of a fubje 
ard a Foreigner. But, he urged, that, as againft a delinquentq, 
tizen, merely in relation to the State of which he was a mem. 
ber, not an enemy in the ftri@ fenfe of the word, the act of the 
State, non valet extra territorium; that, therefore, it could never be 
any bar to Camp’s tecovery in Pennfylvania; and that, even ia 
Connefticut, he would now be entitled by the Treaty of Peace, 
and the’ law paffed there in fupport of it, to recover all the pro 
perty not actually vefted and in poileffion of the State. It, on the 
other hand, he was proceeded againft as an offending fubje@, im 
telatio:i to his adherence to a foreign power, the general prince 
les entitle him to recover after the war has ceafed. t, in 
eithtr point of view, the allowance of the prefent plea would 
contravene the eftablifhed principles in the cafes enumerated by 
Vattel t Vol. p. 4. fect. 13. 14. p. 121. ech. 2. 3. pe 129. fects 250 
Befides, his offences a8 a Subje@, though committed againha 
nation confederated and allied with our’s, do not allow us 
join. vs 
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in inthe inflition of punifhment. 1. Vat. 98. /eé. 232. We 1788. 
* gannot, therefore, make ourfelves parties to the public feverities \ 


of Conneéficut, nor interfere in the relation and conflict, between 

that State and its Subjects: And, as no public proceedings have 

taken place againft the Plaintiff here, there is not any authority 

for denominating him an offender againft Pennfylvania. The 

only inftance in which thefe general principles have fuitained an 

alteration by the articles ot Confederation, is confined to the 
rfons of offenders ; and expreffio unius eff exclufio alterins. 

But the admiflion of this plea would be attended with confe- 
quences” fo inconvenient, that the mere argument ab inconvenienti 
gught to prevent it. In whatever fhape it is claimed, it would 
interfere with the axiom, that one nation cannot intermedle with 
the government of another. Vatt. p. 138. feé?. 54. If the Plain- 
tiff was attainted, or in debt, here, his property could not be 
forfeited or attached, fince, by the adverfe argument, it belongs 
to Connefticat: Nay, if he came hither with a view to fettle, he 
could not aét, trade, or become a ufeful Citizen on the funds he 
found here. ‘Thus a collifio legum would arife; the univerfal rule 
of which, is, that the laws and the intereft of the State having 
jurifdiGtion of the caufe, fhall be preferred. 2 Hub. 26. 3 axiom. 

2. To the fecond objection he anfwered, that it was not founded 
jn the truth of the cafe. Names ought not to miflead us; for al- 
though his property in Conneéticut had been confifcated, and an 
adminiftrator ef He to collect it; yet nothing appears to 
prove that the Plaintiff is not {till alive to every legal purpofe 
there, as well as here ; independent too of the Treaty of Peace. 

3. But, in anfwer to the third objeGion, -he infitted, that the 
Treaty of Peace removes not only the perfonal difability, if any 
fuch there was, but alfo the particular Bar. Whether, indeed, it 
operates as a general reverfal, or a general pardon, may be quef- 
tionable; although the former is the more probable conjecture, 
fince the provifion made in favor of recovering property fold as 
confifeated, would have been needlefs if it was only confidered 
in the light of a pardon. But, admitting it to be. only a pardon, 
and that it has no effect again{t bona fide purchafers, he contended, 
that it was conclufively in favour of the Plaintiff on the point of 
reftitution; as again{t the State; and, a fortiori, in acafe where 
his credits had not been reduced into pofleffion. The fair con- 
fraction of the Treaty neceffarily warrants this doctrine. 

Ingerfol, in reply—There are a variety of inftancesin which 
this qveftion will be agitated, if the Plaintiff fhould now prevail; 
and the purfes of individuals, as well as the coffers. of the State, 
will be deeply affe€ted by the decifion. It muft be remarked that 
neither the Defendant, nor Conneéticut, alk the interpofition. of 
this Court, but the perfon who was the object of the law of that 
State; that the Defendant does not intercept the money) in,its 
courfe to the public Treafury ; but prevents its being remitted to 
Nowva-Scotia; and that the conteft, in fa&, lies between an indivi- 
dual and a fifter State. ‘He 
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He obferved, that he did not controvert the general dodtrine ad. 


’ vanced by the oppofite council, that the law of nations, is theday 


of nature applied to nations, and that one fovercign power cannot 
be bound by another; but he diftinguifhed between the nec 
and the voluntary law of nations, which arifes ex, comifate, Veit, 
pref. 12. Ibid. p. 6. and infilted that the laws of a nation aQually 
enforced, are every where obligatory, unlefs they interfere wich 
the independency of another Legiflature. 2 Hud. 26. for, common 
conveniency renders it neceflary to give a certain degree of farce tp 
the ftatutes of foreign nations. 2 Ld. Kaim. Prin. Eq. 350. 360, 
If nations, unconnected by any tie, thus indire@tly give effed to 
the laws of each other, the principle upon which it is done, .fqug 
with greater ftrength prevail in the cafe of a political unian bike 
that z fu American States. It is true, that thefe States are {aid 
to be fovere'gn and independent ; but they are evidently bound by 
a link which muft be taken into view, oi we fhall argue wrong ig 
the abftra&t. ‘Thus, it is declared by the articles of Confederation, 
that a citizen of one State, isa citizen of every State; and gh: 
Congrefs are not, as Mr. Adams * has termed them, an Ailemb 
of Ambafladors; but a fovereign power, and capable of fuing like 
a corporation, withoutany exprefs ftatute to enable them. See ant. 41. 
But, the operation and effect of a fentence, or judgment, ‘ofa 
foreign Court, cannot furely be more binding than the ad of, 
foreign Legiflature,; and thefe, ex comitate et jure gentium, are in 
many cafes final. 1 Black. Rep. 258, 262. Vast. lid, 2. 6.7 felt. By, 
p- 147. Ifa debtor be difcharged where the debt was contrafted, 
he is*equally fo in every other place ; fo that tf Lockwood had been 
difcharged by the State of Couneéticut, this fuit would not be main- 
tainable again{t him even in the King’s Bench ot England. CoB.L, 
347. The Court of Chancery held itfelf bound by the decifion,ol 
a competent foreign jurifdiction, declaring an acceptance. to be 
void ; 2 Stra. 733. and, becaufe a debt had been aifcharged ac- 
cording to the x /sci, though in the depreciated paper money of 
North-Carolina, Lord Thurlow, fince the revolution, has refufed.a 
ne exeat regno. Brown. 376. Afimilar principle has governed thedy- 
preme Court, in the cafeof Millar v. Hail (ant, 229 ) and this Court, 
in the cafes ot Thamp/on vs. Young (ant. 294.) and Le Clerevs, Richelle 


A diftin&ion is likewife to be obferved between a foreign fen 
tence authorizing, and a foreign fentence difmiffing, a claim; ‘for, 
if the proper tribunal difmiilés a claim, the fentence is dehnitive. 


2 Ld. Kaim. Prin. Eq. 375. and in that defcription the proceedings, ' 


as far as they affect Lockwood, mult be included. The cafem 
Carth. 373. 1s certainly right as a general rule; but it is liable @ 
feveral exceptions ; tor, tlt, The Lew of one country may indi- 
rely have cftect in another, by the voluntary law of nations; 
adly, It aright of aGtion has been legally transferred in one juril- 
diétion, the rule by which it is to. operate, is the fame in every 
other jurifdi€tion ; and 3dly, Where a debtor has been er 


* See Mr. Adams’s ** Defence of the American Conftitutiens.” 
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by the proper tribunal, it isa protection every where elfe: And 
thefe exceptions take place in confidering the queftion as between 
gations totally independent and unconnected. It is true, that the 
American States have hitherto been held by a very flight confederacy ; 
put what remedy is to be purfued? Shall we, if the knot is loofe, 
make it ftill loofer? If the union is weak, fhall we encreafe the 
debility ? Or, when a more perfec confolidation is effential to the 
natiorial exiftence, fhall we employ repulfion inftead of attraétion, 
and thus widen the inconvenient and ruinous diftance between the 
different. members of our political body? Neither reafon or ex- 


jence would juitify fuch a conftruétion ; and the United States, . 


though individually fovereign and independent, muft admit, not 
only the voluntary law of nations, but a peculiar law refulting from 
their relative fituation. , 

No cafes can be more diftinguifhable than the prefent, and that 
in which the rule for reviving rights and credits at the expiration of 
a'wareccurs. There is nodoubt, that, on the declaration of peace, 
a Britifh fubje& could fue here ; and, we find, that although our 

ernment conccived that they might act as they thought proper 
with refpect to the citizens of the State, yet the inftalment.laws 
were never extended to obftruét and protract the recovery of debts 
due to foreigners. If, therefore, Camp is to be confidered in the 
honorable light of an open enemy, the argument for the Defen- 
dantis unfounded : but, when it is recollected, that he did not avow 
his fentiments on the declaration of Independence; and that, ne- 
verthelefs, he remained in the enjoyment of his property under the 
laws of Conneticut tor fome time afterwards, it is impoflible to_re- 
gard him in any other light than that of a fubjeét, and fubjeéts are 
the objects of the municipal law, not of the law of nations. In 
the cafe of Respudblica v. Chapman on an indiétment tor treafon 
(See ant. 53.) The Defendant was acquitted, becaufe, in the 
opinion of the Court, he was not a /ubje?: If he had been 
a fubje&t, he muft have been attainted; and being fo at- 
tainted, he could never have claimed any advantage trom the 
Thus, with refpeé& to 
Camp, he was a Traitor; the proceedings under the Act of Con- 
neicut produced a forfeiture and attainder ; and the right of action 
was as exclufively vefted in the State (and by the power of that 
State alone can it be divefted) asif he had been taken and execut- 
ed. The A&, indeed, does not fpeak at all of an enemy, but of 
fuch-perfons as wete refident in Conneéficut, and had joined the 
Britifh troops ; tor proceedings of this kind are never carried on 
gaiultan open enemy. The profits of his property may be fe- 
queftered during the war, in order to prevent their being remitted, 
but no forfeiture can take place. 

It then Camp was a fubje&t of ConneCficut, he derives no right 
from the Treaty of Peace; for, Great-Britain could not mean to 
interfere between that State and her own citizens. The deferip- 
tion in the foufth Article cannot be extgnded to him; and though 

’ the 
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the fixth Article certainly defignates perfons ating as he has done, 
yet it gives ng farther advantage than to protect his perfon ftoiy 
moleftation, and to preclude any future confifcations of his 
perty. The confifcation of the prefznt debt, &c. was in the 
1779, and no further proceedings are requifite to retain the n 
which the State thereby acquired. The Marquis ot Carmarthaen’s 
complaint of laws paifed againft the Treaty did not include lawy 
of this defcription; for although he mu(ft have known that fimij-. 
lar ones exifted in Pennfylvania, he admits, that here there are no 
acts pafled again{t the Treaty. Purchafers under the State are con. 
fidered by the Treaty as holding a good title; but it provides for 

erfons entering into a negociation for the reconveyance of their 
forfeited eftates from fuch purchafers. 

In the cafe of Refpublica v. Gordon, (ant. 233.) the confifcation 
was compleat before the treaty; and, therefore, thought it would 
have been incompatible with it to have fuftained any legal proceed. 
ings afterwards in the Supreme Court againft the Defendant, ana@ 
ot the Legiflature became neceilary to drveft the right, which the 
State had acquired by the previous confifcation. 

The condu& of the Briti/b agents can furnifh no authority tous; 
but the reafon for their refufing to make an allowance for debts was 
the difficulty of afcertaining them, and not the prefumption of their 
being recoverable afterthe peace. Nor does the ‘act of Conneéficut, 
repealing all laws again{t the treaty, affect the law in queltion, 
which is directed to an obje& of mere municipal regulation, The 
State had a right to do as they pleafed with all the confifcated pro- 

erty; and on any, or no confideration, to releafe all his debtors, 
hether, indeed, they had recovered the whole, or a pari, of 
whether they have compounded, or difmiffed the debt, it could not 
enure to the benefitof Camp. He cannot now be punifhed for 
depredations ; but the property velted in the State of Conneticut, 
cannot be re-vefted without her authority. 

If the treaty is to be confidered as a reverfal ot ovtlawry, thena 
reftitution would enfue ; but if it is taken in the light of a pardon, 
that does not diveft any thing previoufly vefted in a fubjett, nor 
even in the King who grants it, unlefs by exprefs words. 3 Bar, 
Abr. 810. 2 Vin. 401. pl. 4- p. 404. The right of action in-the 
prefent cafe was clearly transferred to Connecticut, and neither ex- 
prefsly, or by implication, has fhe waved it. 


After confidering the cafe and arguments, the PresipenT de 
livered the opinion of the Court in thefe words: 


Surppren, Prefident.—The queftion in this cafe is of im 
both on account of the principles to be eftablifhed by the decifion, 
and the many cafes which may poflibly be affeéted by it. It ha 
been learnedly and ingenioufly argued on both fides; but, though 
large ground has been taken, I think the whole may be seduced 
a very moderate compas. ‘ 
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_ This'is not a fuit brought by the State of Conneéticut, or any 


_ perfon claiming property under their local laws, wherein a queftion 


can arife, whether effects forfeited by the laws of that State can be 
_gecovered here, by the adminiftrators of the perfon whofe eftate is 
“confifgated. Itis limply, whether the debt has been forteitéd there, 
and actually veited in that State; and whether any thing has occur- 
“ged which divelts it; and whether, under the peculiar circumftances 
“of our relative lituation with regard to each other, the Courts of 
this State can take notice of fuch confifcation and vetting, fo as to 
eclude the Plaintiff from recovering here, a debt due to him there, 
fore that confifcation. 

In order to pave the way for a decifiori of thefe queftions, and 
to ditingiusih between the fituation of this country, and thofe treat- 
ed of by the learned writers on the laws Of nature andnations, an] 
the rights of diltin&t independent fovercignties quoted by the counfel, 
it will be necelfary to poiat out that peculiar, relative fituation which 
thefe States {tand in with regard to each other: 

When a re(liftance was made to the execution of the laws of Great 
Britain, and an actual war took place between us and them, we 
were not thirteen independent States, but Colonies and Provinces, 
belonging to, and a pirt of, a great Empire, comprehending both 
“countries. . Che refiftirice was made in confequencé otf common 
grievances {uffcred by all the Provinces, from the head of that em- 
pire; and it was a ftruggle to untie the knot that bound us together, 
and to emancipate us from the dominion of our then mother coun- 
try. Inthe profecution of this plan, all were equally principals, 
and carried ou the war as a common caufe, and by common con- 
fent, without being tied together by any regularly organized fyftem 
of Government. ‘The firit body that exercifed any thing like a 
fovereign authority, was the Congrefs of the then United Colonies, 
who fuperintended the whole, and, by the like’commion :confent, 
were invefted with fuch general powers as were neceifaty for the 
profecution of the war. We afterwards divided ourfelves into 
feveral diftin&t governments, ‘by the name of States; ftill leaving 
the general power in Congre/s, which, being in a great meafure Un- 
defined, wasexercifed, with regard to interna! matters, by recom- 

endations to the feveral Governments, initead of laws; which 
however had generally the force of laws. 
~The articles of Confederation were not acceded to by all the 
States for fome years: By thefe articles, each State was to retain 
its fovereignty, freedom, and independence, and every right not 
exprefsly detegated to Congrefs; but the free inhabitants of eacis 
State were to be intitled to all the privileges and immunities of free 
citizens in the feveral States. Before the articles of Contederation 


"were agreed to, Congrefs had recommended to thé feveral S:ates to 


tonfifcate, as foon as mightbe, and to make fale of allthe real-and 
_perfonal eftates therein, of their inhabitants, and other’ perfons, 
who kad forfeited the fame, and the right to the protection of the:r 

refpective States. . 
Eee la 








403 Cases ruled and. adjudged in the 
In confequence of this recommendation, the State of Contec 


in the month of May, 1778, paffed an aét to confifcate the eftates 


of perfons inimical to the independence and liberties of the United 
States, within that State. By this law, all eftates, real and perfonal, 
within the State, which belonged toany perfon, or perfons, whe 
had gone over and jeined with the enemies of the United States, og 
had aided or aflifted them, or fhould thereafter do fo. were declared 
to beconfifcated. The mode of proceeding againft thofe who had 
been inhabitants, was dire€ted to be by application to the County 
Court, who are empowered to give judgment and fentence, that 
all the eftate of fuch perfons:fhould be forfeited for the ufe of the 
State. The Court is then dire&ted to grant adminiltration of the 
eitates, as in cafe of inteftates eftates.—The adminiftrators were to 
fell fuch eftates, tnititute fuits, recover and pay debts, and deliver 
over the furplus, ifany, into the Treafury of the State. The laf 
claufe in the a&t direéts the mode of preceeding as to the eftates of 
perfons who never had an abode within the State. 

In purfuance of this at, Abiathar Camp, (whois ftated to have 
been lately a refident of the town of Newhaven,) in the month of 
September 1779, was charged on the information of the fele& men, 
betore the County Court, with having joined the enemies of the 
United States, and put himfelf under the protection of the King of 
Great Briain: He was thereupon adjudged guilty, and dentence 
pailed, that all his eflate real and perfonal fhould be forfeited to the 
ufe of the State. Certain parts of Camp’s eftate were in confequence 
of this forteiture feized and fold ; but no proceeding was had to re- 
cov ragain{t James Lockwood, the prefent Defendant, the debt faid 
to be due from him to the Plaintiff, although the Defendant was at 
thot time, and for fome time afterwards, an inhabitant of Connedi- 
cut, and amenable for the fame. 

‘And here the queltion arifes, whether the Plaintiff himfelf-can 
now recover it? . 


It is contended, on the-part of the Plaintiff, that the proceeding — 


againft him was as an enemy, and not as a /raifor, and that, there- 
fore, the war being over, his right revives. The fentence againft 
him was certainly not exprefsly for treafon, and there is no judg- 
ment againft him that, in terms, fubjects his perfon to punifhment 


as atraitor. The act of Affembly directs the proceeding'to be had - 


only againft the eftates of fuch perfons as had joined the enemy, 
but it diltinguithes between fuch as’ had been inhabitants of that 
State, and thofe who never had an abode within it, but had eftates 
there. The prefent Plaintiff was convicted as an offender of the 
former defcription, being late a refident in the town of Newhaven, 
and is plainly pointed out as a fubje&t. Indeed, the faét 1s, con- 
‘ ceeded, that he really was a citizen of the Stats, who joined the 
enemy long after the declaration of independence and the organi- 
zation of our State Governments. He cannot, therefore, be cop- 
fidered in the light of fuch a public enemy whofe rights are faid,by 


the writers on the law of nations, to revive after the termination,of 


the 
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othe war: The municipal law’ of the country operated upon him as 
gfabje&t, and he could not be aa object of the law of nations, - 


The objection to the:Courts of this State, as a fovereign independ- 
gnt State, interpofing to prevent the recovery.of a debt, on account 
of the conhfcation of it in another independent State, is ina great 
gneafure obviated by the ftatement which I have before made of the 

uliar relation that thefe States {tand.in to one another. Though 


. free and independent Siates, they appear not to be fuch diftin& fo- 


vercignties as have no relation to each other but by general treaties 
and alliances, but are bound together by common integefts, and are 
jointly reprefented and directed as to national purpofes, by one bo- 
dy asthe head of the whole. The offence, which incurred the 
for‘eiture, was not an offence azain‘t the State of Conneéicut alone, 
but againit all the States in the union: And the a&t, which directed 
the rorfeiture, was made in confequence of the recommendation of 
Congrefs, compofed of the Reprefentatives of all the States, and 
was a cafe within the general powers velted in them as condutors 
of a war, in which we were all equaily principals. Our Courts 
muft, therefore, neceffarily take notice of the confifcations made in 
a fifter State on thefe grounds. 


It remains, then, only to confider, whether this debt was vefted 
inthe State of Conneficut, and, if it was, whether it is revefted in 
the Plaintiff by the treaty of peace? 


Alt his eftate, both real and perfonal, in that State was confifcated, 
All things come within the defcription of confifeable perfonal eftate, 
which a man has in his own right, whether they be in ation or 

ffeffion: This debt was due from a perfon then refidiag within 
‘the State of Connecticut, and was, confequently, confifcated as other 
debts due there, and the right of action, as well es the debt, was 
yelted in the State. 


The 4th article of the treaty of peace, which directs that creditors, 
on either fide, fhall meet with no lawful impediment to the reco- 
very of all bona fa debts therctofore contracted, is moft certainly 
confined to real Briti/h fubjeéts, on the one fide, and the citizens 
of America, on the other; and it has been always fo confrued. 


As to the reftitution of eftates, rights, and properties, already 
confifcated, it is not required by the treaty to be done, even as.to 
real Britifh fubje&ts. It is agreed, indeed, by the sth article, that 
Congre{s thall recommend it to the feveral Legiflatures to provide 
for fuch a reftitution ; and, as to thofe of another defcription, 
they have liberty given them by the treaty, to refide twelve month» 
in the United States to folicit a reftitution and compofition with the 

rchafers of their eftates, and Congre/s is to recommend. to the 
ory that they be reftored on refunding the money paid for them. 

Eee 2 Bur 
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But no acts for thofe purpofes have been paffed by the Legiflatures 
in confequence of any fuch recommendations. Indeed, the ample 
provilion made for thefe people in England, feems. to have been 
confidered by the Government there as an act of juftice, for not 
having been able to obtain a reftitution for them by the treaty, » 

For thefe reafons, we are of opinion, that Abiathar Camp is nog 
fuch a gerion as has a right to fue for and recover this debt, al- 
ready velted by confifcation in the State of Connecticut. 





$uPREME Court of Pennfyluama: 


january Term, 17809. 





PINCHIN verfus Fry. 


N the return of a Certiorari to one of the Juftices of Philadel- 

phia county, it appeared, that the Defend nt had been fum- 
moned to anfwer to-morrow, that is, on the day fucceeding the 
date of the fummons, for a debt under forty /billings ; that the-mat- 
ter in difpute was then referred to three men, who reported the fum 
of £2. 2. 4. due to the Plaintiff; and that for the amount of this 
report, the Juftice had entered judgment with cofts. 

Levy moved to reverfe the judgment—tft, Becaufe the fummons 
was returnable on the next day, whereas the a& of Ailembly. re- 
quires that there fhould be allowed a time not lefs than five, nor 
exceeding eight days. 1 State Laws 204. And 2dly, Becaufe the 
fummons was to anfwer a debt under forty fhillings, and the judg- 

. ment was for a greater fum. ; 
By rue Court :—Let the judgment be reverfed. 


HatHeapd verfus Ross, e¢ al. 


YLAN had entered a rule for trial at the-laft term or Non- 
rof. The rule being continued ’till this term, a plea was 
added, and particular faéts referred; and upon thefe a report had. 
ate made a few days before the day appointed for the trial of the 
caufe. 
‘Lewis, for the Plaintiff, now objected to the trial’s coming on ; 
and Moylan infifted that he was entitled to.a Non pros. ‘ 
ie iy. ut 





1789. . 
K——— ferrence virtually vacate the previous rule for trial or Now 
The caufe mult, therefore, be continued under a new rule. 





#06 Cases ruled.and adjudged in the _ 


But by M‘Kean, Chief Fufiice —The sr plea and te, 


Carvert verfus Pirr. ae 
= was a Certiorari to one of the Jultices of Chefler county, 


On arguing the cafe, the judgment*of the Juftice was af, 
firmed : 


And by M‘Kean, Chief Fuftice, it was ftated, that conform. 
ably to the act of Affembly, the Defendant, after judgment was 
given again{t him by a Juftice, ought to enter into a recognizance ig 


fianter, with, a leaft, one good furety. Tle may afterwards with. 


draw his fecurity, or appeal to the Common Pleas within the fix 
days allowed by the act, 








Jounson verfus Hocker. 


\ 


HIS was an action of debt brought upon a bond bearing date 

the 24th of April, 1779, and conditioned for ihe permet of 

£500. lawiul money of Pennfylvania. ‘To the Plaintiff’s demap 
the Defendant plezded payment, and iffue was thcreupon joinedy 

On the trial of the caufe, Sergeant, in order to prove paymittitte 
the Treafurer agreeably tothe tender law, offered to read ‘thé Tél. 
Jowing certificate to the Jury :—** Received 29th. March) 7%, 
“of Mr. George Hocker, the fum ot £373. 6. 6. being two thiftls 
‘‘ of a bond and intereft due to Mr. ¥ Fshnfon of Germantotn, 
“ which be refufed to receive when legally tendered to him in prefence 
“ Bulzer Hidrecks and Conrad Reedbaffer ; the other one thitd'he - 
«* left in my hands to be given to fuch poor and diftreffed ‘petfons 
«as I fhall think proper obje&s of charity. F/aac Snowden, Tit. 
« furer.” . 

Lewis, for the Plaintiff, objected to the evidence, that this ‘was 
not a certificate merely official ; but containing certain extra4judi- 
cial facts, to which Snowden, like any other witnefs, ought to te 
produced and fworn, The confequence of admitting it, would be 
highly dangerous. 

Sergeant anfwered, that what was furplufage might be reje@ted, 
and the paper go to a ury only-as proof of the receipt of the mo- 
ney. If a Notary in England introduced foreign matter into) the 
proteft of a bill of exchange, the Court would. {trike out fo much as 
was furplyfage, but would never fupprefs the whole. Sia 
could eatily on this occalion be produced; but fimilar cafes” 
occur at a diftance, in which.it would be impracticable, 
inconvenicncy and injuftice would refult from the precedeat.” , 
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foas were prefent at the tender: But the queftion is, whether, hav- 
ing certified what he ought not to certify, the whole ought to be 
, rejected ? We think that it ought not. _ ‘The Paper fhould be ad- 
‘» sf. mitted to prove, that payment was made to the Treafurer, agree- 
ably to the*act of Affembly, at the time mentioned in the receipt. 
county, Ali the reft may be ftruck out; or, indeed, only fo muchas goes 
was aly fo that point, may be read, and admitted to be proved. __. 
The Curer Justice, accordingly, read to the fury fomuch 
of the certificate as related to the receipt, and fuppretled the reft. 


inform. 
nt nee » The material facts and the law arifing in the principal cafe, were 
Ce ins fated in the following charge to the Jury. 

S with. 
the fix M‘Kean, Chief Fuftice—The evidence that has been produced 


eftablithes thefe facts :—That the Defendant owed the Plaintiff a 
prior debt of £1700. which was fecured by a mortgage dated the 
a3d of April, 1768, on a mill and other real eftate; that on this 
\ mortgage feveral payments were made at feveral times; but the in- 
tereft running eventually greatly in arrears, the Defendant was ad- 
ng date yiled.to fell the mortgaged premiffles, which he did, and Wei/s 





nent of one of the witnefles who has beenexamined) became the purchafor, 
demand £1750. which, it was agreed by the parties, fhould be paid to 
neds Fobnfon on Hocker’s account. It appears that Weifs accordingly 


mentite nade feveral payments to Fobnfon; and, it has been contended by 
thé él. the Defendant’s counfel, that, calculating thefe and the previous 
+ 178, payments, the Plaintiff’s demand, including the prefent bond, has 
> thirds been confiderably overpaid. There does feem, irideed, to bea 
antown, miftake in the fums ; but of this the Jury muft judge; for, it is in 
nce of proof, that on the 24th of April, 1777, the Defendant became deb- 
toad | sorto the Plaintiff; and gave the bond in queftion; fo that if any 
perfons deceit was ufed upon the occafion, we think, it isincumbent upon 
Tre. him to thew it to the fatisfation of the Jury. 
The Court, then, are clearly of opinion, that this bond muft be 
was ssonfidered as anew contract; but, even in that light, the Defend- 
rajudi- ant infifts, that it was difcharged bya tender and retufal on the 29th 
t to be ef March, 1780. The tender at that time has been proved; though 
ould be there is no certainty as to any previous tenders which the Defend- 
ant has endeavoured to eftablifh: And here the great queftion 
ejeQted, arifes, whether this isto be deemed an abfolute difcharge, or only 


the mo- to be regarded as a tender at common law ?—which neceilarily leads 

nto, thie to a review of the various acts ot Afflembly upon the fubjeét. 

nuch as The A& paffed on the 29th of Fanuary, 1777, (2 State Laws 7.) 
P declares that a tender fhall amount to an actual payment and dif- 

es t “@harge; which is far more extenfive than a tender at common law ; 


nd. grédt that operating only to fufpend the intereft ’till a fubfequent demand 
eens 


and refufal have taken place. If, therefore, the. tender, om this’ 


5 ee eccalion, was made in Continental money emitted by Congres 
bere 








MiKean, Chief Fufice—We certainly fhould not permit Mr. | 
if he*were here, to fwear that he was told that fuchper- 
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before the 29th of Fanuary, 1777, it is certainly conclufive agding 
the prefent demand. Confcientious men may,’ ‘“indcedyerefiég 
upon the enormous advantage of making a payment at the rateny 


fixty for one ; but we are bound by the explicit language ‘of the: 


law (except where it violates the Confttution of the State)ognd 
mutt leave thofe to anfwer tor its, policy by whom it was enaétedy 

But, on the other hand, how will the cafe‘ftand, if the-tetider 
was net made in bills of credit.of a date antecedent to the 2gthiot 
Fanuary, 1777 ? The arguments‘of the counfel have differed: wy 
on this ground ; and the queftion is, whether the words of the a@ 
apply only to the bills of credit which Congrefs had emitted; ¢,, 
extend, alfo, to thofe bills which Congrefs might emit ? 

The doubt, in this refpe€t, is notentirely novel. A BritifbSe. 
jeant, having a licence in the year 1778, to carry clothing tray 
* Philadelphia to Lancafter for Britifb prifoners of war, brought with 
him fome forged paper money, and paffed it at the latter place, 
He was tried tor this offence, and the diftin@ion was then ‘taken; 
that the forgery was of an emiflion fubfequent to the 29th ot Fa. 
nuary, 1777. The pointy however, did not prove to be material; 
for, the Court confidered’ the Defendant as an alien enemy, twho 
might, indeed, be punifhable for any action malum in fe, but was 
not liable to the penalties of a, municipal regulation ; and, on that 
ground, dircéted the Jury to acquit him. 

By the aét which was pailed on the 20th of March, 1777, ( 2dtate 
Laws 48.) we find thatthe State pxper money then emitted, was 
only made a tender at common. law; tor, the words of theiad 
merely declare that a tender in that money. thall rave the ‘fameref. 
fect as a tender in fpecie, which is clearly no more than a fufp 
fion cf the intereft. The fucceeding a&t; paffed on the agthof 
May,, 177%, (2 State Laws 131.) atier providing for the exe 
of bills of credit iffued under the authority of the King of Grea 
Britain, gives to the bills of-credit iffued by Congrefs only the-fame 
currency aud effet in payment of debts whith the above mentioned 
act, of the 20th of March, 1777; had given. to the bills off credit 
emitted by the State; and that, as I have already remarked, did 
not amount to-an abfolute difcharge of the obligation. By thea& 
ef the 3d of April, 1784; tenders are declared to have no other 
force than that which was given to them by the laws im exiftenes 
at the time they were made. 1 State Laws 447. Pky 

The intention of the Legiflature muft be colle&ted from the 
words which they have ufed, unlefs a different meaning canbe 
manifeftly fhewn. The confruétion, then, «that we have 
usfon the words of the act of the 20th of March, 1777, (which, by 
exprefs referrence, is‘made to govern the operation of the a& of the 
2sth of May, 1778,) is, that the Legiflatare only intended to’make 
a tender of the £ 200,000 bills of credit equivalent to’ a tender a 
common law. There is no fatistactory realon oppofed to this cam 
ftruction ; and, but for this,, the act of the 2gth of Fanuary; 197), 
might ke as well extended te the bills of credit which were alter 


wards, 
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wards, as to thofe which were previoufly, emitted by Congrefs:— _ 1789, 
-Amatter that we are not bound, nor are we inclined to counte- ~~ 


.. This opinion, unanimoufly formed, upon mutual confultation, 
and full deliberation, lgads to a more particular confideration of 
the'evidence ; and, it the Jury think that the bills of credit, or any 
ypartof them, which were tendered to the Plaintiff on the agth of 
March, 1780, were emitted fubfequent to the 29th ot January, 
4977s they mult only give this tender the effect at common law. 
ey be proper here to notice, that there: were'two bills of 
¢hirty dollars each, in the bundle of paper money tendered; and 
the Plaintiff’s counfel has faid, that there were no bills of that de- 
nomination emitted prior to the 29th of ‘Yanuary, 1777. But he is 
certainly miftaken; as I remember well the trial of a man tor coun- 
terteiting a ¢4irty dollar bill emitted in 1776: and, therefore, this 
citcumitance is by no means conclufive. 

But fhould the Jury, upon the whole of the evidence, find, that 
this tender was made in bills of credit emitted fince the 29th of Fa- 
nary, 1777, and fo not.an abfolute difcharge of the debt, they will 
next enquire, in what manner the bond ought now to.be paid? By 
the act ot she 3d of April, 1781, it isdeclared, that all debts and 


» eontraéts entered into between the 1ft of Fanuary, 1777, and the 


th of March, 1781, fhall be liquidated according to the {cale of 
depreciation. ‘The Plaintiff, therefore, is not entitled to recover 
the whole £500. in fpecie, but only fo much as that fum in paper 
money was worth at the time the contract was entered into; which 
was onthe 24th of April, 1777: Nor is he entitled to any intereft 
from the date of the tender until this action (which isto be con- 
fidered as a new demand) was initituted. 

The Jury found a verdi& in tavor of the Plaintiff tor £272. 3. 4. 
debt with cofts: from which, it feems,. that they were of opinion, 
that the tender was not made entirely in bills of credit emitted de- 
fore the 29th of Fanuary, 1777; and that they purfued the directions 
of the Court in that alternative. 


ve 


STEELE verfus STEELE. 


S dey was an iffue joined on the facts alledged in a. libel for 
a divorce; and, upon the trial, the Carer Justice ob- 
ferved, that notice ought to be given of the faéts intended. to be 
proved under the general .allegations of the libel. 

Rusn, Fufiice; I think it would be moft convenient to give no- 
tice, that between two fpecific dates, acts of cruelty &c. were in- 
tended to be proved. : 

Tue Court feemed to adopt that idea, and recommended it 
for the future practice of the bar. 


Fff SMITH 
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SmitH verfus Davips. 


A RULE for trial, or Non pros, was taken in September T, 


1787, and notice at bar -was entered on the docket. The 
caufe was afterwards continued, generally, ‘till Fanmary Term, 
1780 and no notice given. 

he caufe being now marked for trial, the Plaintiff moved tp 

ut it off. 

. But THe Court held, that the rule for trial or Non pros was 
continued ; and that no new notice was neceflary. If, therefore, 
the Plaintiff dees not go on to trial, the Defendant is entitled to’, 
Non pros. 


Rossins verfus | WHITMAN, 


oe caufe was removed by Certisrari from one of the Juftices 
of the Peace for Northumberland county ; and, after argu- 
ment, the judgment of the Juflice was affirmed. 

It then became a queftion, whe*her execution could iffue out of 
this Court upon the judgment fo affirmed ?. 

And, it was ruled by THe Court, that execution might iflue 
at once, without referring the caufe again to the Juftice; as that 


would be a circuitous, inconvenient, and unreafonable mode of 
proceeding. 


COMMON 





- . 
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Common PreEas, Philadelphia 
County : 


March Term, 1789. 





SCHLOSSER verfus LESHER. 


6 pe was an action of Indebitatus Affumpfit tor goods fold and 
A delivered. The Defendant pleaded Non Affumpfit and Non 
Afumpfit infra Fl annos: The iffue on the Non Ajfumpfit was tried, 
hnd a verdict found for the Plaintiff. To the plea of the ftatute of 
limitations, the Plaintiff replied, a writ of fummons iffued on a par- 
ticular day within the fix years, which was returned nMil. 

Whether the replication contained matter fufficient to prevent 
the bar of the ftatute of limitations, was the queftion ; and after an 
able difcuflion by Ingerfel and Sergeant, for the Plaintiff, and Levy 
and Tadd, for the Defendant, THe PresipENT ftated the material 


circum{tances and arguments, and delivered the opinion of the 
Court as follows : ' 


* 


Surrren, Prefident.—Two points have been made in this cafe 
by the Defendant’s counfel :—1/?, That it does not appear that the 
procefs was iffued for the fame caufe of action, as it is not conti- 
nued to the time of filing the declaration. And, 2dly, Thatif this 
did appear, the fecond action fhould have been brought within a 
reafonable time after the expiration of the fix years; which rea- 
fonable time they reftri&t to one year. 

As to the fir# point, it is agreed by the counfel on both fides; 
and it is undoubtedly the faw,, that where an Original is replied to 
the plea of the ftatute of limitations, it is fufficient to fhew when 
the writ iffued, without any continuances; but where the writ is a 


Ffi2 Latitat 
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Latitat from the King’s Bench, or a Claufum fregit in the Comm 
Pleas, the coptinuances mult be fet forth to be entered to the time 
of filing the bill, or declaration, in order to thew that it was for 
the fame caufe of action. 
This gives rife to the queftion, whether our writs of Capiasand 
Summons refemble more the Original writs, or the Latitat and Clay. 


fum fregit : And, in order to foive this queftion, it will be ne¢ 


to confider the reafon of the difference between thefe writs in Eng. 
tand. 

The Latitat and Claufum fregit are beth writs of Trefpafes yer, 
by the courfe of the Courts ef King’s Bench antl Common Pleas, the 
Plaintiff may ground upon them declarations in any perfonal a@ions, 
But, when the declaration is in Afumpft (for inftance) a writ of 
Trefpafs itlued withiw the fix years, could not be prefumed't be 
a writ that rifued in that caufe, unlefs it was further thewn im the 
replication, that it was taken out with an intention to declare in 





that action; and, as evidence of that intention, that the cont. 
nuances were entered from the time of iffuing it to the filing the 
bill or declaration, But, in the cafe of an Original proper to the 
action, that is never neceflary, becaufe if the declaration wasin 
Affumpfit, yhe original would thew it wasiffued in cafe: if the de- 
claration was upon a bond, the original would thew it was iffued in 
debt; and, confequently, that it was a preper and legal foundation 
for the action: And the continuances are not neceflary 10 be thewa 
as a proof that the writ illued for the fame caufe of aGion ; for, 
being fuch a writ as correfponded with the declaration, the law 
prefumes it was for the fame caufe ot action, unlefs the contrary is 
ihewn. ‘ 
That this is the reafon of the diftin@ion between Originals, and 
the. writs of Latitat and aye or fregit, to this purpofe, will . 
trom this; that whenever the writ which commences the fon, 
is of fuch a nature as to correfpond with the declaration, we findit 
will be fuflicient to fet it forth without the continuances, although. 
it be not an osiginel: And, on the contrary, whenever the writ does 
not correfpond with the declaration, it will not fupport the-tepli- 
cation without the continuances, although it be an original. 
in{tance of the firft kind is the attachment of privilege in the Com- 
men Pleas, which will be found by the precedents, always to {pe- 
cify the nature of the particular action, whether in debt, or cafe, 
which is afterwards declared upon ; and hence, we find, int 
168. the replication fhewing only the time of ifiving the wnt 
without the continuances, will be fufficient. So, in the reverted 
cafe, when a common Claufum fregit is the writ, although it bean 
original writ ifluing out of Chancery, yet, not being adapted ‘tothe 
action of Affump/fit or debt, being only a foundation for.the copra 
in the Commten Pleas and intended merely to give that Court jatil- 
diction, it will not be prefumed to be the foundation of fuchan— 
aétion, unlefs the continuances are fet forth from the time of: if- 
fuing the wiit. Hence it is evident, that it is from the difagree-' 
ment 
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ment of the writ with thedeclaration only, that it becomes necef- 178g; 
fary to enter the continuances, to fhew it iffued for the fame caufe sad 
was tor faction, in order to prevent the bar of the ftatute of limitations: 
And, after all, the entry of the continuances in thofe cafes where 













































ias and they are faid to be neceflary, is little more than matter ot mere form, 
1 Clay. as it appears in 1 Sid. 53, 60; that they may be entered dy the at- 
-ceflary ternty in bis chamber, at any time, even ater the ftatute of limitations 


n Eng. is pleaded. ¢ 

y our a& of affembly, and thé practice under it, the writs of 
s yet, Capias and: Summons always {pecify the nature of the a€tion you are to 
as, the declare upon, and ‘are, therefore, fimilar, in this refpeét, to the ori- 
tions, ginals out of Chancery, and the attachments of privilege in the Common 
Writ of Pleas. 





| to be _ Phe fecond point made by the defendants counfel is, that, ad- 
mm the mitting the plaintiff by iffuing the writ, has faved the bar of the 
clare in ftatute, yet, that the aGtion ought to have been profecuted again 
conti- within a reafonable time after the fix years expired, and that that 
ng the seafonable time has been held to be one year. 
to the » In confidering the dates and times of the feveral tranfaétions, the 
was in period:during which the a& of affembly fulpended the a€ of Jimi- 
hede- § tations, that is, between the rift of ‘January, 1776, andthe 2rft of 
ued in June, 1784, is, to every purpole, to be thrown out of the computa- 
ndation tion:—-Then, from the time of the caufe of a@tion arifing, te the 
-thewa ‘time of itluing the fummons, is 4 years, 9.months; and io days ; 
1; for, from that time to the profecuting the fuit again, is 2 years, 6 months 
he law andea-days; making in the whole 7 years, 3 months and 12 days. 
trary is The: cafes cited in fupport of the feeond point, are all cafes 
: ’ where, by the death of one of the parties, or from fome other caufe, 
Is, and the aGtion bad abated, and the court, in confidering what was a rea- 


fonable time to permit the party to bring a new action, have drawn 
their reafonings from the equity of the {tatute; which provides only 


> find it. fot two cafes; one, where the plaintiff had obtained a judgment. 
though which was reverfed for error, and, the other, where a verdict had’ 
rit does pafled for the plaintiff, and the judgment was arrefted, and judg- 
e Tepli- ment given that the plaintiff fhould take nothing by his writ. But 
An other cafes arifing, which put the plaintiff in the like fituation by an 
© Com- abatement of the a@ion, the Judges thought, that they ought to 
to fpe- have a reafonable time after the expiration of the fix years to renew 
r cae, their actions; fome of them fay, that reafonable time was in the 
1 Wilf. difcretion of the court, and depended upon the circumftances of the 
re writ cafe; and othersfay, that, within the equity of the ftatute, that reafon- 
everied able time ought to be one year. But thefe are all cafes where the 
tbean § = aerit had aGtually abated, and could, confequently, afford no fup- 
to. the ~~ pertto the new action: —How are the cafes ot Originals and Latitats, 
> Copies where nothing had happened to abate ise writs? They are confi- 
t jatil- dered as {ubfilting foundations upon which the parties may profecute 
fuch an their {uits; in the one cafe, by entering the continuances from the 
of if time of fuing out the writ, and, in the other, without any fuch 
fagree-" Sontiuances ;‘in both cafes they are deemed fubfifting writs and the 


commencement 


a 
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. commencement of the ation, for the i of taking the cafe oyf 
of the ftatute of limitations, and the profecution of the fuit after. 
wards is not confidered in the light of a mew aélion, although fome 
procefs might be neceflary to bring the party into court. in Lilly’ 
Praét. Reg. 19, itis faid, “ the taking out the writ of Latitat isig 
“ nature of filing an Original, and, by doing it, the fuit is com. 
“« menced within the-meaning of the ftatute, although he dses notde- 
“ clare againfi the party within the time limited by the ftatute.” _ 
As the cales of fubfilting writs and abated actions are thus total] 
different, 1 have looked for cafes where there may be fome limited 
time for proceeding upon the foundation of the old writ, when there 
has been no abatement of it; and I have met with but one cafe ig 
which fuch a limited tithe has been fuggefted. It is ini Sid. 53, 
where Twi/den, Juttice, fays, that he had known a fuit continued 
by Latitat ior 5 years, before the bill filed; And Herne, Secondary; 
faid, that a Latitat may.be.coptinued 7 years. . If this may be con- 
fidered the limited time, the writ in the prefent cafe is long within 
it; as, excluding the fufperided period, the fuit was again profe- 
cuted within two years and a half. . 
It this could have been confidered in the light of an abated writ; 
and a reafonable time, in the difcretion of the Court, was the rule; 
we ought certainly to take into eur confideration the peculiar fitua- 
tion of our country and the correfpondent laws, which reftrained 
creditors from profecuting their fuits with the fame advantage asat 
other times, as they could take out executions only for one thirdof 


their debts in one year; and this certainly deterred many from pro- 
fecuting their fuits at all, during the continuance of that reftraint, 
On this ground, therefore, the allowance in the prefent cafe would 
be very moderate, as it would not extend 3 months and a halt be- 
yond the time contended for by the Detendant’s Counfel. 


_ On both points, we are of opinion, that the law is with the plain 
tiff. 


Judgment for the Plaintiff. 
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April Term, 1789. 





KENNEDY verfus Neprow, et Ux. et al. 


HIS was an action of dower in 250 acres of land in~Lan- 
tafter county, brought by Anne Kennedy, widow, who was the 
wife ot Richard Fobnfor, deceafed, againit Thomas Nedrow, and 
Anne, his wife, Catharine Wiflar, and Rebecca Martin. The Te- 
nant pleaded, 1ft, a fpecial plea, “ That Richard Fobnfon, the huf- 
“band, on the 12th of Auguft, 1767, made his will,.and thereby 
“ devifed a moiety of 500 acres of land to his wife, the demandant, 
“in fee; which devife was in licu of dower:” And, adly, they 
« pleaded, “ That the demandant had fued out a writ of partition 
# againft the tenants for making partition of the faid 500 acresof 
“and, and had recovered, &c.”” To thefe pleas the demandant 
replied, the tenants demurred, the Demandant joined in demurrer, 
and iffues. 
On the frp plea a cafe was ftated in fubftance as follows :—‘ That 
on the 12th of 4uguft, 1767, Richard Fohnfon made his laft will 
and teftament, and therein bequeathed and devifed in hec verba; 
“ Imprimis, 1 give and bequeath unto my loving wife, Aun Fabnfon, 
“ all that my lot of ground, fituate &c. which I bought of John 
“ Millar, &c. with the houfes, barns, and other appurtenances 
“ thereunto belonging: A//o, all my houfchold goods, horfes, live 
\® ftock, and other moveables, which I have here in Lancafler, and 
“ in Germantown, Philadelphia county, to her, her heirs and afligns 
forever : Alfo £1000 lawtul money of Pennfylvania, in bonds and 
* bills, to be paid to her, or her heirs and affigns, in fix months 
“time after my deceafe, with intereft, by my executor hercin- 
“ after named. I give and bequeath unto mvbrother Fobn Fobnfons 
“and 
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and to each of his three fons, and his daughter, &c. the fumof 
to be paid three months after my deceafe, &c. I give and besa 
unto my filter dune Nedrow, all that my 300 acre tra& of land, 


« fituate, &c. with the appurtenances, to her, her heirs and 


forever. I give and bequeath unto my filter Catharine Wiftar, all 
that my 300 acre tract of land, fituate, &c. to her, her heirs and 
afligns torever. I give and bequeath unto my loving (wife) Any 
Jobnfon,, the one moiety or undivided half ot all that my 500 acre 
tract of land, fituate, &c. to her, her heirs and affigns torever; 
Provided always that if my faid wife Anne Fohnjon alter my de- 
ceafe, fhould be married to another man, that then the thall 
have the faid moiety during her life, with fufficient power to give 


and bequeath the fame at her deceafe, to whomfoever the will, 


excepting to her fecond hufband, or any from or under him, ] 
give and bequeath the other moiety, or undivided half part of my 
aid 500 acre tract of land unto my three fifters, Ann, Catharing, 
and Xebecca, each one third part, to them, their heirs, and affign 
forever. My will is that there be no water works built or eregle 
on any part of the faid 500 acre tract of land forthe {pace of, &e, 
I give and bequeath my tract of land lying, &c. unte my filer 
Ann, and to her heirs and afligns forever; under and fubje& to the 
yearly rent of 4os. &c, to be paid to my loving wife, Ann Fobnfim, 
and to her heirs and affigns forever. I give and bequeath uno 
my filter Catharine, my twenty and odd acres of land, lying, &, 
and the appurtenances; ¢//2, twelve acres of wood land to be cut 


« off a large tract adjoining, &c. to be holden by her, her heirs and 


afligns torever; under and fubjeét to the yearly rent of £6, tobe 
paid to my loving wife dnn Fohnfon, her Reits and afligns forever, 
and alfo fubje& to as much firewood as my wife fhall have oc 
cafion for, when fhe comes to live at Germantown. _I give, de 
vife, and bequeath to my filter Rebececa, and her fon Paul, al 

my tract of land (the remainder after the faid 12 acres 

taken off) containing 50 acres, more or lefs, adjoining, &c. to} 


* holden to them, their heirs and affigns forever ; under and fubj 


to the yearly rent of £4, tobe paid to my loving wife, Ann 


«* Jon, her heirs and affigns forever; the faid traét not to be f 
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Paul arrives at 30 years of age. I give and bequeath untot 
fifter dn, all that my tract of 12 acres oppofite the Jaft m 
tioned 50 acres, &c. to her heirs and affigns forever. 1 give 
bequeath £50 to the poor-houfe keepers of Germantown, 8. .X 
give and bequeath 50 to the ufe of the Penn/yluania Ho/pital, 
concerning all the reft and refidue of my effects, bills, bonds, mort 
gages, monies, and eftate whatfoever, not herein before given, 
would have divided equally between my loving wife Ann, and 
fifters, Ann, Catharine, and Relecca, part.and thare alike to eachot 
them, their heirs and affigns forever. And I do appoint ant 
nominate my loving wife, y Fohnfon, &c. to be executors of this 


* my laft will and teftament.” 


—eomntimot~e 2 an oa> 
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The queftion for the opinion of the Court on this plea andi¢afe, 
¥js, Whether, upon the whole will, the devifes and bequefts there- 
¢jn contained, or any of them, to the faid dane, the detnandant, made, 
Vare fufficient in law to bar the faid Anne from recovering her faid 
* dower ?” ; 

The caufe was argued at the laft term by Sergeant and Bradford, 
for the Demandant; and Coxe and Lewis, for the Tenants: And 
now the CHIEF Justice delivered the opinion of the Court’ to the 

following effect ; 


M Kean, Chief Fuflice—Two queftions have been made-on 


thisrecord, in the difcuflion of which, the law relating to the fub- . 


ie¢t has been exhaufted; ‘The fir/f is, « Whether the devifes to 
“the Demandant in the will of Richard Fobnfon, thalt be deemed 
& 4 fatisfaction of her dower?” And the /econdis, * Whether by 
# the action of partition brought by the Demandant, wherein it 
# js acknowledged that the moiety, out of which dower is now 
“claimed, belonged to the Tenants, fhe is not ftopped from re- 
¥ covering in this ation?” | 

“In delivering our opinion on this occafion, we fhall avoid a re- 
capitulation of the arguments offered by the counfel on either fide ; 
confining ourfelves to the queltions propofed, a briet ftatement of 
the reafons of our judgment, and a referrence to the books, on 
which we rely, as authorities to fupport it. 

1, Dower isa legal, an equitable, and a moral right. Prac. in 
Chan. 244. It is tavored in a high degree by law, and, next to 
life and liberty, held facred. Lill, Abr. 666.G. Three incidents 
entitle a woman to dower: Marriage, feifin, and the death of the 
hufband, 1 Jef. 32. a.b. Anda widow may be barred of dower- 
‘by ajointure made in purfuance of the ftatute of 27. H. 8. ¢. To. 
ait 6. Such a jointure may, indeed, be made either before, or 
alter, marriage ; but with this difference, that if it is made before, 
the wife cannot wave it, and claim her.dower at common law ; 
which fhe can do, if the jointure is fubfequent to the marriage. 
No other fettlements, however, in lieu of jointures, are bars to a 
claim of dower ; nor, it muft be remembered, was a jointure it- 
felf any bar antecedent to the pafling of the ftatute of H. 8. for, it 
is eftablifhed law, that aright, or title, of dower, cannot be bar- 
red by a collateral fatisfattion. Wood’s Inft. 125. 1 Inft. 36. b. 
Nor, in fort, by any thing but @ plain and expre{s intention of the 
parties. Ibid. Finch. Rep. 368. 1 Chan. Ca. 181. 2 Chan. Ca. 24, 
2Vent. 340, 4Co.1. 2. 


exuet: 


In the will before the Courty it is no where expreffed, that the 


fes to the Demandant fhall be in lieu of dower ; but, it is con- 

tended, that the intention of the teftator, collected from the words 

_of the whole will, appears to be, that the Demandant fhall be bar- 

red of her claim at common Jaw ; that the devifes to her are of 

lands in fee ; and that thefe, * being of tour times the value of her 

dower, ought to be confidered as a recompenfe, or fatisfaction, for 
Ggg it. 
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‘ qudgment is, that the partition 
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it. But im the words of the whole will, we can difcover no ¢ 

intention to that purpofes and, although an eftate for life, or eves 
during widowhood (which is the fame as an eftate for life, fince it 
is in the wife’s own power to ‘make it fuch; and thefe, | 

bic, are the loweft eftates that will operate in bar of dower, either 
in a jointure, or will) may be given with the view, and opetate to 
bar a widow’s claim at common law; yet, it muit appear to be 
intended by the words of the will, and not inferred trom its filente 
or prefumed upon conje€ture : For, no devife to a wife, even 9 
an cftate in fee fimple, although ten times more valuable than her 
dower, will be, of itfelf, a bar of dower ; but, it will be confidered 
as a benevolence, and the is entitled to both. 2 Freem. Rep. 242, 
Prec. in Chan. ¥33. 


Nor, in fuch a cafe, will equity interpofe againft the wife; 
for, 1 cannot find any inftances in which relief upon this ie 
has been given, butin the following:—1ft, Where the implica. 
tion, that fhe fhall. not have both the devife and the dower, jy 
trong and neceffury; 2dly, Where the devile is entirely inconfi 
Aik the dene dhiwen: and 3dly, Where it wold reveal 
whole will from taking effet ; that is, where the claim of dower 
would overturn the will in tote. 3 Atk. 437- 

In thort, the authorities are numerous and explicit, that d 
cannot be barred by a collateral recompence ; that the devife of 
any thing to a wife, cannot be averred to be in bar of dower, fe- 
caufe a will imports a confideration in itfelf; and that the devife, 
without other matter, is to be taken as a benevolence, and the devilee 
deemed a purchafor. 4Co. 3. 4. 9 Mod. 152. 2 Vern. 365. 2 Freem. 
Rep. 242. Prec. in Chan. 133. 2 Will. 624. 3 Atk. 8. 436. 1th 
Raym. 436. 1 Lutw. 734. Brook (tit. Dower) pl. 69. Dyer 248 
1 Vez. §5. 230. 2 Eg. Abr. 388. pl.i4. 18. 1 Eg. Abr. 219, 
1 Brown. Chan. Rep. 292. To which may be added two decifions 
in this Court, Blackford et ux. vs. Kennedy, in 1769: And Kennedy 
et ux: (the prefent mandant) ws. Wiftar, in 1779- 

The Court, therefore, unanimoufly- think, that the devifes to 
the-Demandant, in the'will of Richard Fchnjon, cannot be deem. 
ed a fatisfaction or bar of dower in this action. , 

2. The fecond queftion, enquires, whether the Demandant is 
barred in this attion, by the recovery in the a€tion of partition? 
And, in fupport of the affirmative, the counfel for the tenants hj 
cited 1 Rell. Abr. 862. pl. 4. 864. pl. 8. Co. Litt, 27» a. dd 

Dower is an excrefcent intereft taken out-of the inheritance fora 
time, which being elapfed, the intereft falis again to the owner ot 
the inheritance. But the inftitution of the action of partition be- 
carne neceflary to appropriate a moiety of the 500 aeres of land to 
each of the devifees, not merely for life, but forever; for, the 

thould remain firm and {table for 
ever. If, then, any other perfon than the Demandant, ha 
right of dower in the whole of the 500 acres, although fuch pi 
could not have been made a party in the pattition, the part 


might 
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might certainly have been effected, notwithftanding that right of 
dower. And why fhould not the fame be dune in the cafe before 
the Court ? The devifee held the moiety allotted to her, fubje& to 
the claim of dower; and, in doing this, there was nothing incon- 
fiftent, or uncommon: Nor, can we perceive, how the recovery 
ia partition, eftops the Demandant from faying, that fhe has a 
claim of dower in that part of the premiffes which has been afligned 
tothe Tenant. As, indeed, on the one hand, there is no cafe, 
nor d:étum of any Judge, to warrant this plea, fo, om the other, 
we think reafon and juttice are again{t it. “The cafe cited by the 
counfel for the Tenants only fays, that, in dower, the Deman- 
dant claims dower of lands unde nihil habet &$c. and, therefore, the 
fhall be ftopped from claiming any thing more, 

Upon the whole, tHe Court are clearly of opinion, and-di- 
yet, that judgment be entered for the Demandant. . 


ZANTZINGER verfus Poke. 


MOTION being made for a.rule upon the Sheriff to return 

a Venditioni Exponas, THR Cuter Justice, upon a doubt 
exprefled by that officer, faid, that, by the fpirit and words of the 
af of Allembly, the Sheriff muft fell not merely to the highe/f, but 
tothe deff, bidder ; that, therefore, if the higheft bidder was un- 
able to pay, the Sheriff might make an offer to the next highelt ; 
and that if the property was not paid for after a fale, ‘the return 
fhould be, that “ the premiffes were knocked down to A. B. for 
“fo mitch, that the faid A. B. has not paid the purchafe money, 
“and, that, therefore, the premiffes remain unfold.” 


Patton verfus CALDWELL. 


SHIS was an action on a policy of infurance, upon the trial of 
which, Lewis, for the Plaintiff, offered to read in evidence a ~ 
fpecial verdit that had been given in another action upon the fame 
policy, but againft a different underwriter. Sergeant and Ingerfol 
objected, that the verdi€t was given between other parties, and, 
therefore, not admiffible ; upon which Lewis proved an agreement 
of all the underwriters to be hound by one verdi&. 


MKeAx, Chief Fuftice —The obje&tion turns upon this prin-. 
ciple, that the Defendant had no opportunity of [oo 
upon the fortner trial; and the anfwer is, that he, with the reft.o 
_ “the'underwriters, had agreed to be bound by one verdi&; which. 

is certainly the only i for offering the evidence propofedby 


the Plaintiff’s counfe 
. G gg 2. ‘ Whether. 
> 
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Whether this agreement was made in perfon, or by a 


a“ 
mutually employed, ‘it is equally binding on the parties ; and,’ “ 
under the agreement, all the underwriters were fully entitled t 
interfere upon the former trial, and to crofs-examine the _witne “ 
then produced. Although, therefore, we fhould not have allowed 
the fpecial verd:& to be read without tull proof of the agreement; « 


yet, on receiving that fatisfaction, we think it would be unfair tg 
fupprefs it ; and, for the future, we defire, that all fuch ayree. 
ments may be entered on the records o! the Court.: 

The admiilion of this evidence, however, cannot be conclufive; 
as it is manifett, that teftimony has been given on the prefent occa. 
fion, different from what was given on the former ;. and, confe. 
quently, a very different verdict may with great juftice and pro. 
priety take place. 


Hami.ton Exor. verfus CALLENDER’s Exors; 





HIS ation being referred by confent, the following report 
was made :— She Referrees upon full confideration of all 
« the circumitances, are doubtful as to the law upon one: point, 
“ and have agreed to make their award fpecial, fubject to theopi. 
“ nion of the Court. 
«The cafe fubmitted to them appeared to be as follows:—Qn 
“ the 16th of March, 1773, Robert Callender was indebted to Fame 
«“ Hamilton in the fum of £21 20. fterling, for which he gave to 
“ the faid James Hamilton, a bond and warrant of attorney, anda 
“‘ mortgage upon an eftate in the county of Cumberland. It 
“* peared that intereft was paid thereon to March 1776, and that 
* receipts for fuch payments are indorfed on the mortgage. 

«© Robert Callender died, and, fometime aftergshis executors fold 
« part of the mortgaged premifies to Mark Bird, who undertook te 
«* pay off the principal fum, together with the intereft that fhould 
«* become due after the date of his parchafe. 

“ Itis agreed that Fames Hemilten remitted one year’s intereh 
«* to the executors of Callender ; and that Mark Bird gave his bond 
bearing date the 3d-of May, 1783, to Fames Hamilton for £651. 
‘‘ fterling, being the whole of the intereft then due on theamprt 
‘gage, exclulive of the year’s intere{t remitted. No difcharge 
«“ was given upon the mortgage either for the year’s. intereft t- 
« mitted, or for the amount of the bond: nor does it appear, that 
‘ the executors of Callender had any notice of the bond, or that 
«‘ they had been applied to for the payment of any intere(t after the 
“« fale to Bird. ' 

«“ Bird has never paid any part of the principal, or interelt ; 
“and, in the end of the year 1784, a Scire Facias iflued.om 
“ mortgage ; but the fale was poftponed from time to time; 
«in the meantime, Bird became a bankrupt. On the 19th of 
«1787, however, the eftate held by Bird was fold under thedar 
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« Facias for £5,500: and another part of Callender’s efiate was 


# fold under the fame execution for about £1000. 

« The point which the Referrees with to fubmit to the opinion 
# of the Court is :— 

« Whether Fames Hamilton by taking the bond from Bird, under 
«the circumflances ftated, has exonerated the executors of C'allen- 
« der from the payment of £651. fterling, the fum for which the 
« faid bond was given? Or, 

« Whether the mortgaged premifles are-bound to the executors 
« of Hamilton, notwithttanding the faid bond? 

“Itcthe Court fhall be of opinion that the-eftate of Callender 
* js exonerated from fo much of the intereft as the bond of Bird 
“ was given for, then we find, that there was due to the executors 
“ of Hamilton on the tgth of May lalt (when the premilifes were 
“ fold) for principal ana intereft upon the mortgage, £4988. 18. 2. ° 
“current money of Penn/ylvania. But, neverthelefs, if the Court 
# fhould fo determine, the Referrees award, that the whole of the 
“ money arifing from the fale of that part of the mortgaged pre- 
« miffes belonging to Bird, and which is ftated to have fold for 
« £5,500. thould be applied, in the firft place, to the payment of 
“the alurefaid fum of £4988. 18. 2. and the refidue to fo much 
«of Bird’s bond to Hamilton as it will extend to. 

“ But, if the Court fhall be of opinion, that the executors of 
“ Callender are not exonerated from the payment of fo much of 
«the intereft as the bond aforefaid {pecifies, then we award, that 
“there was due from the Defendants to the Plaintiff on the 19th 
“ day of May lalt, the fum of £6264. 18. 7. current moncy afore- 
“ faid.”” 

Whether the bond given by Mark Bird to the Plaintiff’s Tefta- 
tor operated as an extinguifhment of fo much of the money due 
upon, Callende ortgage, wasthe queftion? And it was argued in 

wly{Lerm 1785, by Lewis and Wilcocks, tor the Plaintiff; and by 
Wilfon and Bradford, for the Defendant. 

For the Plaintiff, it was contended, that the bond in queftion 
was taken merely asa collateral fecurity, in order to entitle Ha- 
milton to intereft upon the amount. The Report (though it is fut- 
ficient to give. judgment upon) does not fay that it was received or 


‘given in fatisfaction ; it is, therefore, to be prefumed, that no 


evidence of that kind was fubmitted to the Referrees, and the 
Court mult determine the law upon the faéts contained in the 


rt. a 
=p even ifthe Report were amended, and it were exprefsly 
fet fogth, that the bond was given and received in fatisfaGtion, it 
would not be an extinguifhment of the preceding demand, found- 
edonthe mortgage. ‘The rule is clear, that a fubfequent fecurity 
of equal dignity is not anextinguifhment, fo asto annihilate the _ 
pays remedy upon his original contraét; for that purpofe the 

rity muft be of a higher nature. Nor will the mere improve- 


* sment of the fecurity, by adding another furety, amountto an ex- 


tinguifhment. 
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tinguifhnient. Cro. F. 579. Hob. 68. 69. Moor %72. Cro. C.Be 
86. See 2 Bac. Abr. 452. Whether, indeed, by accord or 
one bond is not an extinguifhment of another ; 3 Lev. 55, Brown, 
47-71. Nay, the party’s own agreement to accept is not fufficient: 
for, it muft appear to be a reafonable fatisfaction. 1 Stra. 426. 7 
The bond given by Bird was certainly not of a higher nature 
than the previous fecurity; it was,, in fa&t, inferior; for, a mort: 
gage is afecurity on nal eftate, a bond is only perfonal ; and, jy 
the cafe of a bankruptcy, though neither bonds, or judgments, 
ftand againft the general creditors, yet mortgages do. 
For the Defendants, it was urged, that the legal doétrine of cel. 
later;| extinguifhments does not apply; for, fume cafes go further 
than thofe produced, and fhew that an eftate worth a million, 
would not difcharge a bond conditioned for the payment of {10, 
Yet, at common tw, the do€trine appears to differ from what the 
adverfe counfel with to eftablith; Co. Litt. 212. 4. though, it muff 
be admitted that many fubfequent decifions have greatly deviated 
from the principle laid down by Lord Coke, that the party’s ‘ac. 
ceptance of any thing, provided it be not of lefs value thap o 
original contract, in fatisfaction, is fufficient. But, notwithftand. 
ing the admiffion that the authorities feem now to extend fo fig 
that a bond from the fame party encreafing the fum, of, even 
where another furety is added, will not be a difcharye of a prior 
obligation ; yet none of them are fo extravagant as to affert, be 
is no difcharge where the advantage of converting intereft into prin- 
cipal has been obtained; which is initfelf a reafopable fatisfaiod 
to ground the extinguifhment ; and, independent of the cafes, the 
broad principle of gree! declares, that, when ‘a. party is bettered 


by his bargain, he thall be bound by it, a 
~ But, it appears frem the report ot the Referregg, that there Was 
an abfolute giving and taking of the bond; a the p 


mult be according to the will of the Detendant, Cro. E. 68, a1 Bird 
gave the bond in queftion in payment, we fhew that it was accept 
ed, and it is nomatter whether that acceptance was in fatista@ion, 
or not, fince the bond muft be received to the intent with which it 
was given. 1 Ld. Raym. 60. 61. , 
he ¢afe, however, does not, after aJ], depend upon the doc. 
trine of extinguifhment, but upon the aét for defalcation; by vite 
tue of which the acceptance ot the bond in queftion may be given 
Ae png by way of fet-off againft the Plaintiff’s demand. 1 State 
5. 48. - 
For the Plaintiff, in reply, it was infifled, that the — 
the aét of defalcation was to prevent a multiplicity of ful, 4 
that it could have no poffible effet upon the general queftion, 
whether Bird’s bofd operated as a payment or extiigui Te 
tanto ef the preceding debt ? This queftion has’ been agitated in 
England as well fince as before the ftatute, and the prefent idea ‘has 
never,been fuggefted. The act of Affembly fpeaks of two or more 
béinig mutually indebted ; and, although it’ authorizes a defalct- 
tion, 
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tion, it does not define what fhall be deemed a paynitmtionex, 1784 
sncui{hment. Nn geal 
Pr here is no fair ground to affert that Hamilton received an adee 
quate fatisfa€tion by converting the intereft into principal ; for, he 
was entitled to have his ibieret punétually paid ; and the’boeks of 
Chancery have gone fo far as to declare, that, where money is in 
rrear Upon a Mortgage, it was not ufury to take intereft upon..ths 
frterelt. In the cafe from Cro. F. 579. indeed, the intereft was 
alfo added to the principal ; but this the Court did not confider a 
fuficient bar. Nor was Hamilton benefitted in refpe& to time; 
fer, the bond was given, not to fhorten the period of payment, but 
to protract it, as the money was actually due, and ought to have 
been previoutfly paid. ds 


After confidering the cafe and arguments, THe CuiEF Justice, 
at the prefent term, delivered the opinion of the Court ; 


M‘Keax, Chief Fuftice—The cafe appears to be this: —That 
the Teftator of the Defendants gave a mortgage to the Teftator of 
the Plaintiff on four feveral paay. ot land. he heirs of the mort- 

agor fold the equity of redemption of three of thefe traéts to Adark 
Bird, who, afterwards {on the 3d day of May 1783,), executed 2 
bond for £651. tothe mortgagee; and this bond, being for the 
amount oi the intereft then due upon the mortgage, alfo bore intereft. 
No receipt, however, for the bond, for the intereft, nor, indeed, 
any miuute of the proceeding, was entered upon the mortgage ; 
por has any exprefs prowfbecn offered that the bond (upon which 
there has not been any thing paid) was accepted as a fatisfaCtion 
apes of the money dugonthe mortgage. The three tracts of 
conveyed tg/Mark BYrd have been fold in order te fatisfy, the 
mortgage ; burp orins infufficient, the queftion now arifes,. og 
the circumftanc®@* which I have ftated, whether the bond given by 
Mark Bird is to be taken, either in law or equity, asa payment, 
difcharge, or recompenfe, for fo much of the mortgage money ? 

The Court, having maturely confidered the cafe, are of opinion 
that the bond is not a payment pro tanto of the mortgage poneyt 
for which opinion they will content themfelves with declaring the 
general principles, and referring to the authorities whence thofe ' 
ey are deduced. 

_.4. Firft, then, one judgment cannot be pleaded in bar of an- 
other, which is of equal nature and dignity, no more than one bond, 
er obligation, can be pleaded in bar of another. Cro. £. 817. 2Bac. 


Abr. a 
2, Tithe fecond place a bond, which is no fatistaétion of an- 
er bond, cannot be deemed a fatisfaction of a mortgage, which 
8 a fecurity of a higher nature. To render it a fatisfaction, itought 
to better the Piaintiff’s cafe, in point of fafety, and expedite the 
ne of payment; for, a bond with fureties will not be a fatis- 
BBion of one without, unlefs the time of payment is thereby 
orténcd. 


49k Casus ruled and adjudged in the 


thorténéd. t Sera. 427--1.Brownl. 47. 71. Hob. 68. 69.’ 1. Mey 
225. 2 Mod. 136. Gre. I. 579. Gro. C, 85, 86. 3 Lev. 55. 41 Salk, 
ia4. 1 Burr. 9. 2 Wils: 87. eh 
-3- And, in the third place, as there is no entry of the bond jg) 

. Gueition upon the mortgage, fhewing that it was received in 
- tuent or fatistaction of the intereft then due, nor any proof thatit, 
was fo intended by the parties, a prefumption naturally atifes, thay 
the bond was merely taken as a collateral, or fupplementary, fe. 
curity ; and no debt, or duty, can be extinguifhed, but by a fecy.) 
rity of a higher nature than the firft. ~~ 
For thefe réaions, we decide the queftion fubmitted by the Res 
ferrees to the Court, in favor of the Plaintiff, and dire& judgmeng, 
to be accordingly entered upon the report. “si? ; 


a) 


De Haven verfus Henperson. 


Ane Plaintiff was examining a witnefs to prove the purportol 
an order given to him by the Adjutant General, during they 
late war, tor the reftoration of his horfe, faddle and bridle, which 
had been feized by the Defendant, as the property of a difaffedeet 
perfon, although upon trial the Plaintiff was acquitted, when Lp 
objected, that the order itfelf ought to be produced, or fome acconp 
given of its lofs, betore the witnefs was admitted to give evidentew 
of its contents. 


— mh ee ee Sw ota ees A 


M'Kean,, Chief Fe fice —T egg of the Plaintiff mutt be re. 
oLthe 


ecived to prove what has become grder. Iris, 1 think, the, 


only. way in which fatisfa@tory information c obtained on. 
point of this nature, ee 

The Plaintiff, beinz accordingly fworn, and proving the lofs 
of the order, he was allowed to proceed in examining the wit 
nefs as to its contents. 


The Leflee of Toomrson et ux: verfis Write, } 


4 qa JECT MENT for ahoufe and lot in Second freet, in the city 
A4 of Philadelphia. The a&tion was tried by a Jury at bay 
in January term, 1788, and a verdiét given for the Plaintiff. a 
motion was then made by the .Defendant’s counfel fompa new 

. trial, which was argued, in favor of the new trial, by Lewis’ 
Heatly, and, againtt it, by Ingerfol and Sergeant, in Fanuary : 
1739, ard, the Court having continued the caufe under ad 
ment, gave their opinion in the prefent term. ri 

Ihe cafe, upon the evidence; was as follows : Dorothy Gorda 

, being feized in. fee.of the moiety of the premifles in queition, mi 

termarried 
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getmarried with Laurence Saltar, and, having lived long with him, 1789. 
gnd no profpect of children, the was deirows of frre. be a provi- ~ 
fon tor ah only filter of the whole blood, to wit, Mary, one ot the 
Leffors of the Plaintiff, whofe hufband, Fobn, the other Leffor, 
was confiderably reduced in*his circumitances. It then appeared,’ . 
that»Mrs Saltar, while upon a vifit, with her hufband, to his 
prother, Fobn Saltar, who refided at fome diftance, was taken fick ; 
and, a‘ter a converfation relative to her eftate, it was agreed by her 
hufband andherfelf, that it thould be fettled on them for their lives, 
and for the life of the furvivor of them, and, afterwards, ‘that it 
fhould go to her filter, the fard Mary Thompfon, for life, and the 
heirs ot her body lawtully begotten; and for want of fuch heirs to 
the children of her three fifters of the half blood. Mr. Sgitar, ac- 
cordingly, procured a deed of the aboveweffec&t to be drawn by a 
Conveyancer in Philadelphia; but the fecond remainder being ex- 
preffed to be, “ for the ifue of the bodies of the three half fifters,”’ one 
ef whom was unmarried, Mrs. Sai/tar, when the inftrument was 
read to her, thought the expreflion indelicate with refpe& to her 

pree half filters, and, for that reafon, perfi(ted in Yefuling to exe- 

site it, notwiehitanding all the perfuation of her friends. Upon 
this retufal, her hufband propofed te her, that a deed fhould be 
drawn from them to his brother 72h, who, with his wife, fhould 
reconvey the premiffes to him (the faid Lawrence) and herfelf, as 
° jointenants, in fee; and hé promifed that as foon as he got home, 

be would make his will, or by fome other means, fettle’ the eftate 
jn the manner that they had before projected. Mrs. Saltar hefitated 
at this propofition; but, on her filter, E/izabeth Saltar’s, telling her, 
that “/be might rely upon him; for, if there was a man in the world, 
who could be trufted in fuch a rid it was bim;”’ and on her hufband’s 


requelting her geome y, declaring, that “ if there was faith or 


truth in man, he@ould honeftly perform what he again promifed ;” the 
executed the deed to Fohn Saltar, ‘who, with his wife, reconveyed 
the eftate, Bigs to the previous ftipulation. Mrs. Salter died 
in the year 1781, about’ fix, months aiter the deeds were figned ; 
and her hufband died, inteftate and without iffue, about eighteen 
months after her deceafe.—Mr. Lawrence Saltar always, during his 
life time, managed the eftate that had been his wife’s, as if it be- 
longed to the Leifors of the Plaintiff: In his laft ficknefs, indeed, 
when near expiring, he told his brother, that he was very unealy 


on account of his leaving no will; aad foon after this declaration 
he loft his reafon. 


Tha preceding facts were proved by Fohn Saltar and Elizabeth, 
his wife ; together with the confeffion of the Defendant, that the 
Leffors of the Piaintiff had the title in’equity, although he had it 
inlaw. There was, indeed, a contradiction, in fome refpe&, of 
the cafe of the Leifors of the Plaintiff, in the teftimony of Abel Famer, 
Who related a converfation which he had with Lawrence aud Doro- 
thy Saar a few days before the deeds wre executed, at which tits 
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the witnefs faid, that they had 2 2urced to fettle the eftate in a dif. 





ferent manner. a be | 
The motion for a new. trial was made on two grounds: dec 
tft, Becaufe the parol evidetice ought not to have been admitted'ty fair 
go tothe Jury: And, 2dly, Becaufe the Jury gavea verdid againtt! tru 
evidence. bee 
‘ ” , : 
The Cuter Justice havistg flated the cafe, and the obje@tiong! 8" aff 
to the verdict, proceeded to deliver the opinion of ‘the’ Cony or 
in the following manner: ; . me 
. do 
M'Kean, -Chief Tuftice:-—The Cotrt have heard the reafoning A 
in fupport of the motion, and the exgondets againtt it; and, upon’ th 
a perufal and full couidedath on-of the cafes cited on both fides, ‘ouf’ of 
opinion 1s"una intmoutly formed in faver of the Plaintiff. t 
In fupport of the frit ground afligned fot a new trial, it has Been’ 
urged, that the paral proof contradicied the deed ey by. the wit. a 
neiles themfelves; that in Perinfyluania lands muft pafs by deed, 8 
will, or fome writing figned by the parties, dr by the act and ope.’ f 
ration of law; that a declaration of uics mult be by deed; that ne $ 
parol evidence fhould be admitted refpecting an atreement, ‘oP 
deed, which may add to, disminifh, vary, or contradict the agree.’ I 
ment, ordeed, but only toexplam it ; and that ohn Saltar and his 
wife were eftopped from fayimg any thing againit their own deft 
In corroboration of thefe pofitions, the tollowing books have betq ' 
cited: Cowp. 47. 260. 2 Black. Rep..v250. 335. 327- 2 Atk. 383. | 
3 Atk. 388. 2 Ts ils. 506. 3 Wiis. 275. Bac. Man: g0. Regula. 2 %. 
1 Black. Com. 78. 79. 2 Black. Com. 13. 3 Bl. Com. 439. Bull. 
P.337- 5 Buc. Abr. 362. Brown, Chan. € safes. 92.94. 2 Bar.’ 
Abr. 309. t Wils. ttt. Kitz gib. 213. 1 Bac. Abr, 75. 1 State Lawie 
402. 2. di 
Since the ftatute of frauds and perjuries in England, and the” 


act of Ailembly for preventing trauds and perjuries in “Pennfylvania, 


it has, indeed, been a general rule, that no eftate or intereftin’ 
lands thal! pafs but by deed, or fome in{ftrument in writing, figned’ 
by the parties; and that no parol proof fhall be admitted -to con— 
tradict, add to, diminith, or vary from a deed or writing. Buty 
it is certain, that there are feverai excevtions to this sale, . and ma-_ 
ny cafe may be found in which parol proof: has been adinitted, 
notwithilanding writings have been figned between the paftie® 
For init: ance, here a declara tion is made before a deed is executed, 


Ikewins the defi on with which tt was executed, the decifions: inthe 
7 a of Chan icery have ‘been grounded upon paral proot ; and jf 


the €: iH UL} Us Harvey 2 Chan. Cafes 180. thrée fueee five, 
Ch retell rs decreed, on she parol proof of a fingle witnets, againtt 
a deed of fettle ‘Brent. See Fitzz. 213. 204. a 


In cates ot fraud, and of Fir ufis, though no truft was declared! itt 
iit, ex ‘eptions have likewife taken place: 1 Vern. 296.7 
v. Thynn. As, where an ab/clite deed was given, “but intended? to 
be 
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cafe before us. 


on and heir after 


Prec. in Chan. 69. 


pein truft, of parol proof of the party’s intention, the tru wag 4 
decreed. 22 ern. 238. Hampton vs. Spencer, et ¢ contra. 
fame decifion was pronounced, in the cafe of an agreement, OF 
tuft, being confeffed by an anfwer, although fuch truit, had only 
been declaredBy paro!. Ibid. 294. Bellafis 


Compton. Prec. in 
Chan. 208. Eroyftonv Banes. 


So, where a party is drawn in, sby 
affurances and promifes, to execute a deed, to enter into a marriage, 
értodoany other act, and it is ftipulated that the treaty ar agree- 
ment fhould be reduced ipto writing ; although this fhould aot be 
done, the Court, ifthe agreement is executed in part, will give relief. 
A man treating for the loan of money on a mortgage, it wasagreed 
that an abfolute deed thould be given by the mortgagor, andadeed 
of defeazance executed by the mortgagee, the ablolute deed being 
miven, the mortgagee reiufed to ex: 

ourt of Chancery interpofed to inforce juitice agreeably, to, the 
agreement of the parties. Prec in Chan.10 
In another initance, ’ 


tefeazance, 


. 4. Skinn,.143. 9 Mod. 
where an abfolute conveyance is made 
for.a certain fum of money, and the perfon to whom it is made re- 
ceives intereft for the money, the receipt of the intereft will be ad- 
mitted to explain the nature of the conveyance, Prec. in Chaw 526. 
S.C. 2 Freem. 268 
There are other authorities which bear a firict analogy-to the 
A copyholder, intending to give the greateft part 
of hi, eftate to his godfon, and the refidueto his wife, was perfuad- 
ed by thelatier to nominate her tothe whole, deciaring that the 
would give the godfon the part deti 
band’s death the refufed to perform this promile,;-and pleaded the 
ftatute of frauds and perjuries, but t 
Again; A father being abyut to make a will to provide for his 
younges-children, is prevented by his fon and heir apparent’s pre- 
that he would make the provifion for his brothers and filters 
rards retufed to fulfl this engagement; but, 
on an application to the Chancellor, the decree was alfo-againit 
him, So, where the iffue in tail perfuades the, tenant in tail not to 
fuffer'a recovery, in order to provide for younger children, upon an 
aflurance that the tenant in tail would provide for them himfelf, 
which he afterwards refufes, equity will compel him. to do it. 
Prec. in Chin, 3. Devinifh v. Baines. 


for him: Afcer her huf- 


decree was againit her. 


Freem. 34+ Coamberlaine. v. 


A voluntary fettlement is made by A. to B. who, afterwards, 
without any confideration agrees to'deliver it ups This agreement 
thall bind in equity ; .for a vsluntary fettlement may be furrendered 
Wentworth v. Deverginy. 


The Statute and Act of Affembly were made to -prevent frauds, 
as well as perjuries; they fhould: be conftrued liberally, and benefi- 
cially expounded for the fuppreflion of cheats and wrongs... Thus, 
where there has béen a frand in gaining a conveyance from another, 
the grantee may be contidered as a mere truftee. 
388. Lisyd v. Spiller. 


Baraard in Can. 
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Let f{cized in fee of the premifes ftated in the ejectment; and had fhe 


In the cafe now under.confideration, Mrs. Dorothy. Saltar wag 


made no conveyance, her fifter, Mary Thempfon, would have been 
her heir atlaw; buther hufband, whom fhe loved, withed to enj 
the eftate during his life, and the defigned that her filter, and 
fifter’s children fhould have the eftate uncontrouled by her hufband, 
With this view the deeds were executed; and, if thefolemn, 
mife and agreement of Lawrence Saltar is not to be: enforced, his 
heir at law will have the e(tate, contrary to the intention of gl] 
ties. 

The queftion then is, whether the engagement of Salar, notbe. 
ing in writing, although it concerns lands of inheritance, is void by 
the aét of Aliembly for preventing frauds and perjuries? ; 

We are of opinion, that it isnot; and that the prol evidence was 
proper to be admitred upon the trial of the coufe. Here wasa 
breach of truft in Lawrence Saltar, a fraud in law, which is not 
within the act. This is the reafon of our judgment ;.a reafom wag. 
ranted by a due conftruction of the act, and an attentive con 
tion of its frame and defign ; which was, not only to guard again 

erjuries, but, alfo, as I have already obferved, againit frauds. It 
is to be remembered, that there is no purchafur, bona fide, for awa. 
luable confideration, without notice, in the prefent cafe ; thede- 
fendant claims under the heir at law of Lawrence Saltar ; he'ought, 
therefore, to perform what Lewrence thould have performed; and 
equity will confider that as done, which ought to have been done; 
Grounds, Sc. of Law and Equity, 75. Every man’s contra (where- 
ever it js poflible) fhould, indeed, be performed as it was intended, 

The numerous cafes cited, as well as [ome determined im this 
‘Court, both before and*fince the Revolution (feveral of whichae 
iff point) gll turn upon the fame principle, and-are uniformly in 
favour of the Plaintiff: And fo many uniform, folemn decifions, 
ought to be always of great weight and confideratien, that the law 
may be.certain. I am glad, indeed, that the prefert motion has 
been made, becaufe it has afforded an opportunity of full delibera- 
tion on the fubjedt, and of fettling it upon a fatistaQory and perma- 

nent foundation. 7 
With refpe& to the fecond obj2tion, we are clearly of opinién, 

that the verdi& was given agreeably to the weight of the ovidel 

. And, upon the whole, dircé&, that judgment be entered for the 

Plaintiff. @. 32 / 


NS 


D'Urricut verfus Meccuor. 


HIS caufe was tried at bar, in September Term, 1788,.and,4 

verdict being found for the Plaintiff, the Defendant obtained 

a rule to thew a why a new trial thould not be granted; whith 

was argued at the prefent Term by Coxe and Sergeant, in-fuppomot 
the rule, and by Lewis and Heatly againtt it. => 
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lar wg > Trappeared, that the Plaintiff had beught a tract of land from the 
had fhe Defendant, who had previoufly purchafed it of one Simpfon; but 

We been gs; upon enquiry, no land of the defcription contained in the De- 
to enj fendant’s deed to the Plaintiff could be found, this aétion, which 
and he wasan action of [ndebitatus Affumpfit for money hand and received to 
wwfband, the Piaintif€’s ufe, was brought, in order to recover back the confi- 
MN. -pre. eration money that had been paid; and, on the trial, the Defen- 
ced, his @ant’s deed was given in evidence to prove the amountand acknow- 


on of all jedgment of fuch-payment. The declaration alfo contained a 

count in the nature o! deceit; but, by agreement of the Counfel, 
not be. jt made no part of the argument, whether this could properly be 
void by coupled with the AJanpft, fo that the motion for a new trial was 





; fupported only upon thefe grounds :—r{t; That the aétion of Af- 
“Ce was fumpfi: would not lie; and 2dly, That the deed ought not to have 
re Wasa been given in evidence upon the trial. 
ch is not For the Defendant, it was contended, that, as there was no fug- 
fom Wag. geftion of fraud to vitiate and annul the original contraé of the 
onfiderg. partics, the proper action was covenant on the words grant, have 
d againit gain, &c. that ‘i there was fraud, the remedy was an action of dvceit’s 
auds. It that Ajanpfe would not lic; that if there was any deceit in t'® 
for ava- words ot the deed, fill the action might have been brought upon 
, the:de. the deed itfelf;, that.a deed cannot be given in evidence to fupport 
1 ought, an action ot Indebitatus Affumpfit ; that there was no prool of 4 p2- 
ed; and rol Affumpfit; and that the Deiendant could not plead a verdict im 
on done; theprefent fuit, in bar to another action of covenant upon the deed. 
. (where See Com. Dig. 145. letter bs 1. Cowp. 414; 418-818. 819, Doug. 
tended, tg2. 1 State Laws, 79, 1 Salk. 210. Cro. F.§06. 1 Roll Abr. 


din this 298. 1 Vin. Abr.277. 2 Black. Rep. 1249. Gith. L. of E. 1825 
which ate 12 Vin. 1go. 


orraly in «, For the Plaintiff, it vas anfwered, that whenever natural juitice 
decifions, implies that the party ought to refund, this aGtion, which is like a 
t the law bil in equity, will lie to compel him; that the deed was not tie 
otion has foundation of the aétion, but given in evidence merely to fhew the 
delibera- amount ot the confideration moncy, and the Defendant’s acknow~ 


d perma- ledgment of its being paid ;. and that the declaration was fupported 
j by the precedent in Doug. 18.—See Salk. 22. 1 Lev. 102,., Bull. 
cofialle N.P.31. 2 Sira.gits. 1 Lord Raym.742. 2 Burr. 1088. Salk. 


cd forthe § The cafe being held for fome days under advifement, the Cag? 
; / Justice gpw delivered the opinion of the Court to the following 


M'Kean, Chief Fuftice.—It is unneceflary at this time to deter- 
Lic mine, whether the Plaintiff might +ave inftituted an acon of co- 
it venant, or deceit, in order to obtain a redrefs of the wrong.which 

38, and, 2 he has fuftained; for, we think it is fufficientfor his purpofe, that 
t obtained an ation of Affumpfit for money had and received to his ufe, has 
d; whith § © been brought ; and ‘that, to maintain this aGtion, he may give in 
fuppontof ff “evidence, that the Defendant got his money by miftake, impafition, 











er deceit. To prove the alledged miftake, impofition, or deceit, 
deeds © 


,ja— 
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hich are not the immediate foundation 
to it, may be read. t 


deeds or other writings, 
of the fuit, but only end 

Weare all, therefore, ye lao that a new trial-ought not® 
be granted. | 
Judgment forthe Plaintiff, « 


u* 


e 
Ox.ey et al. uerjfus OLDDEN. X 


iS Gye: Scaufe had been referred, and the Referees, having exa- 
mined the evidence in prefence of both parties, agreed tipon 
their report; but about an hour before it was delivered into 
Court (thongh it was figned the precedifig day) 7. B. M‘Kean, on 
behalf of the Defendant, had obtained a -rule to fhew caufe, why 
the rule of reference fhould not be {truck off. 

There.was no charge of irregularity or partiality againft the Re 
ferees ; and, after argument by Lewis tor the Plaintiffs, and ‘Ingerja 
and 7. B. Ad‘Kean tor the Defendant, the rule to fhew caufe w 









difcharged. “" 


And M‘Kean, Chief Fuftice, obferved, that the motion was 
much too late to annul the reference, when the Referees had in- 
yeftigated the whole tranfaGtion, had agreed upon their repoft, 
were clear from any imputation of mifcondudt, or any precipitancy 
in refufing to hear the teftimony offered’ by either party. 


Levine verfus Wi... 


oA con action was tried at Fuly term 1788, when, by confent, 
a verdi&t was given for the Plaintiff, for the fum of £68705 
with fix. pence cofts, fubje& to the opinion of the Court. onthe 
following fa&s:— ee 
«The Plaintiff executed and acknowledged a mortgage on the gd. 
day of September 1782, which was recorded on the 30th of OGobe, 
1783. ‘The mortgaged premiffes being fold by the Defendanty them. 
Sheriff of the city and county of Philadelphia, the baljance, alter 
dedu&ting the fum for;which the land had been fold, was paidstg: 
the mortgagee. Afterwards, to wit, on the a6thof Fuly,. ips 
the Plaine made an affignment of all his property for the u ¢0h 
all his creditors, and the affignees bring this action, in his -namm, 
to recover the money thus paid over to the mortgagee. iin he 
«* Lt the Court fhall be of opinion with the Defendant onthe ; 
going cafe, then judgment fhall be entered for him. otheswalge 
Judgment to ftand for the Plaintiff for the fum fpecified.inyaee 
verdich.”” ) Ann em 
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The queftion was, whether a'mortgage, not fecorded within fix 
months, is good again{t the mortgagor? And it was argued on 
the sthot Fanuary, 1788, by Wilfon and Ingerfol, for the Plaintitt; 
and Sergeant and Bradford for the Defendant. a 

Far the Plaintiff, it was urged, that, on account of the notorie-' 
ty,of conveyances at common law, they were not liable to fo many 
feauds as maodern alterations in the mode of transferring pro- 

rty tended to introduce. To prevent thefe, however, feveral fa- 
utary ftatutes have been made, which, principally, have in view: 
to protect the rights of honeft creditors, and bona fide purchafors. 
Thus, by the act of Aflembly, 1 State’ Laws 99. it is exprefsly 
faid that “‘ no deed,.or mortgage, or defeafible deed, inthe na- 
“ture of mortgages, hereafter ta be mace, fall be good or fufficient’ 
“ to.convey or pals any freebold or inheritance, ‘or to t any eftate 
“therein for life or years, unlefs fuch deed be acknowledged or 
“proved, and recorded within fix months after the date theresf, where 
« fuch lands lie, as herein before dire&ted for other detds:” And 
upon the conftruction of this claufe: the prefent-cafe depends. 

By a fubfequent a& of Aflembly, indeed, the negle€t or omif- 
fion to record an ab/olute conveyance within fix months, makesit on- 
ly void againft a fubfequent purchafor,or mortgagee, for a valuable 
conlideration ; 1 State Laws 520. but there was abundant reafon 
to vary the intent and form of the expreflion in the two cafes ; be- 
cqufe, on an abfolute conveyance poileflion accompanies the’ deed, 
which does not take place on a mere mortgage; and the obje& of 
the Legiflature was, to prevent a falfe and delufive colour of pro- 
perty. Since, then, the mortgage, for want of being recorded 
within fix months, was not fufficient to convey or pafs any eftate, 
the Plaintiff, or rather his creditors who ufe his name, are entitled, 


Supreme Court ot’ Penn/ylvania. 


inthis action, to recover the money back from the Defendant, : 
that has been paid to him on account of a deed, or inftrument,’ 


which the law had previoufly made void and nugat 

For the Defendant, it was contended, that, although the létter of 
the act was againfthim ; the fpirit of it, which is the true guide 
inthe con{truction of laws, was in his favor. It is a general rule, 


that cafes withour the letter, if within the mifchief, fhall have the ' 


remedy. 4 Bac. Abr. 648. Nay, words fhall fometimes be ex~ 
pounded againft the letter, in order to maintain the intent. 19 Vin. 
519. 1 Black. Com. 61. Statutes muit be expounded by a confidera- 
tion of the previous law, the mifchiet complained of, and the re- 
medy provided, [did. 512. 


gagor himfelf. The con{truction of this very a&, has, in another 
relpeét, been contrary to the letter; for, it requires, that the deed 


hhalt not only be executed, bur acknowledged and recorded ; and’ 


yetthe execution, without the acknowledgement, has always beeh 
heid fufficiently binding en the party. But the authorities to thts 


P vit 


Now, by the common law, the mort-' 
gage would have been good, although not recerded ; and the fole’ 
reafon, for calling for a record of the deed, muft be to protect fubfe- * 
quent purchafors, fince it could be of no confequence to the miort=" 
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point areexprefs and numerous. By the ftatute of 13 Eliz.r. 5, 


all leafes by ecclefiaftical bodies for longer terms than three livey 


or as one years aredeclared “utterly void to all intents ang 

*“ purpofes, any law, cuftom, orufage, to the contrary thereof note 
'  withftanding ;” and, yet, as no Legiflawre could mean to make’ 
aman’s act void againft himfelf, the mifchief, which was the im. 
poverithing their fucceffars, nas always been deemed fufficiently 
fuppreffed by vacating longer leafesatter the death of the grantors, 
but the leafes, during their lives, being not within the mifchief, ate 
not within the remedy. 1 Black. Com. 87. “Were it otherwife 
the grantors would ‘be allowed to do wrong to other perfons, 
3, Bac. Abr. 390. And every principle that applies in that cafe; 
equally applies in the wne before the Court. By the a& of Aifom. 


bly, 1. State Laws 520. an abfolute conveyance, not recorded within . 


fix months, is made void againft a fubfequent purchafor tor a valuable 
contideration ; but, let us fuppofe, that fuch fubfequent purchofor 
had notice of the previous conveyance, it is certain that he would 
not be protected by the aét, although his cafe would come fully 
within the words. 
Thus, alfo, the words of the Englifb ftatute of frauds and per. 
juries, 29 Car. 2. ¢. 3. f. 1. ate as itrong as thofe in the a& now 
under difcuffion ; and any agreement whichis not to be performed 
within a year from the making thereof, is declared to be invalid 
both in law and equity; and, yet, if-an agreement to leafe fora 
longer term is confeifed in'an anfwer toa bill in Chancery, the 
‘Court will compel the party (though the law has exprefsly de 
clared the agreement void) tu execute the leafe. In Cowp. 14802. 
is a cafe within the detter of a rule of the King’s Bench, refpeGing 
warrants of attorney given by perfons in cuttody, and, yet, ast 
was not within the intent, the Court refufed to confider it within 
the remedy. But, it is clear, that, if the common law could itt 
grant relief, a Court of Equity would ; 2 Eg. Ca. Abr 684. ‘1 P, 
Will. 279. Set 4.and5. W. and M. ¢.20. And this Court exer 
cifes both jurifdiGtions. Againft Levine, the Delendant has a fpe- 
cifie lien in equity, though the mortgage had been void (which is 
denied) at common !aw ; and, notwithitanding the a€tion is broughit 
in his name for the ufe of others, the aflignees can be in no better 
fituation than the aifignor, and are bound by the fame equity. 
1 Chan. Cafes.170. If, indeed, ajudgnent, or mortgage, “had 
been obtained by ahy perfon before the fale of the land, and aétual 
payment of the money to the Defendant, the pre‘erence fo obtained 
at law, would have been conclufive againit him: but, as the cafe 
ftands, the Court will do juitice and fupport mght. If a tactier 
conveys to achild for love and aff:ction, though this will not be 
good as a bargain and fale, it is good in equity as a covenant’ t 
ftarid feized to ufes. 3 By Ca. Abr. 4%2. pl. 19. See: how far 





a deed operates againit the maker ; 4 Burr. 2209. And the retiefin 
cafes of detective titles. Gilb. For. Rom. 228. 1 Eq Ca. Abr. 357- 


385. 
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For-the Defendants, in reply, it was obferved, ‘that the 
of the adverfe. counfel proved the imperfection of human language ; 
tor, never were words more definite, more clear, than thofe’ in 
quettion, and yet, it is contended that they do not exprefs the in- 
tention of the Legiflature that ufed them. Two zeneral-pofitions, 
however, -are to be difcufled—r{t, Whether a mortgage not Te- 
corded within fix months is abfolutely void? and; 2dly, Whether 
the creditors can take any advantage which the Defendant himfelf 
could not? But we truit that the decifion of the firft will be fo 
plain, that it ishardly neceifary to confider the fecond. 

1, The cafes cited from 4 Bac. Abr. and tg Vin: contain nothing 
but general obfervations, that where the meaning of the Legifla- 
wre is evidently different from the letter of the aét, the latter thall 
be conftrued agreeably to the former: and this.it is notintended to 
deny. But we contend, that the Legiflature had in view the protce- 
‘tion and intereft of creditors, as well as fabfequent: purchafors ; to 
prevent frauds upon thofe, as well as to fecure the rights -of thefe ; 
and there is no jult reafon for giving the one clafs a fuperiority over 
the other, fince all the bankrupt acts, by which the prefent a@’may 
in this refpect be explained, are made to prevent a talfe appearance 
af property, by which men may be induced to give credit; as well 
4s to, purchafe an eftate 

There mutt be fome force given to all the words of the Legifla- 
ture; as well as to the words of adeed ; and, as the words vary in 
the two acts, 1 State Laws 79. and 520. we muft prefume there 
was an intentional variation of the meaning: “The cafe from Black. 
Gem. on the 13. of Hiiz. c. 10. fhews that the ftatute was made for 
the benefit only of the fucceifors of ecclefiaftical bodies’; ~ amd hast 
potefpect to the party himfelf or to his creditors. © But we -will 
meet them on the ftatute of frauds and perjuries; trem which they 


* have argued by analogy; for, are not leafes for more than thrée 


years void? It is faid, that ifan agreement to Jeafe for more than 
three -years is confeifed in an an{wer, the Chancellor, if money 
has bee received, will compel a performance: though we do not 
admit tms doctrine, 1t does not fee the prefent argument; which 
‘#urns.upon the.validity of a mortgage actually executed. A> deed 
of bargain and fale not inrolled, is void. 1 Danv. Abr. 696. 
aVern. 564. The cafe from Cowp. was that of an attempt to 
commit a fraud, which vitiates every tranfaétion. 
. But, we ftill infift, that where the letter is plain, the Court 
annot conttrue it differently. Term. Rep. 101. It would, indeed, 
bethe ailumption of a difpenfing power, if the Judges could give 
'aelief again{ft a pofitive act. 
, Property is the foundation of credit; and hence, with an.ad- 
mirable independence ot the prejudices in favor of Englifh jaris- . 
eres one of the fir(t aéts of this Province recognized it as fuch:; 
jothat by the'filent operation of the law for taking real eftate in 
execution, the whole is, in fact, mortgaged to creditors in cafe ot . 
the death of the poffeffor. But a a mortgage is aCtually exe- 
. li cuted 
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cuted in Penn{ylvania, the mhértgagor remains in poffeffion, although 
the legal title isin the mertgagee; and hence the neceffity for ‘the 
precautions required by the act of Aikmbly. The ftatute of iy. 
rollments, 27 Hi. 8. ¢. 16. has the fame exprefficn ; and the con: 
ftru€tion under that flatute is, that deeds cf bargain and fale, have 
no operation to transter the eftate, ‘till they are enrolled ; “bir, 
when that is done, the deeds operate ad initio, by relation, as jn the 
cafe of letters of adminiftration, or ailignments under commiffions 
of bankrupts; and that, as Lord Coke faye, by the words of the fia: 
tute. 2 Inft. 674. . But the words of the a& ot Pennfylvania ate in 
the negative, that no intereft fhali pafs ; and, ther; tore, although 
the deed may havethe effect of a covenant, and be, in many othet 
refpeéis obligauory om the perjon ot the mortgagor, it carinot convey 
any intereft in the land unlefs duly recorded. é 

2. But, to notice the fecond propofition, whether the affignee 
can derive an advantage to which the aflignor would not be entitled, 
it is clear that the latter may fue his debtor for the benefit of the 
former: Terw. Rep. 619. And, although, generally fpeaking, the 
aflignor and aflignee muit ftand on the fame footing; yet, as in the 
cafe of an innocent purchafor without notice of a previous convey: 
ance, foin the cale of an honett creditor deluded by a fititions 
appearance of property, there may be circumftances which place 
him in a more tavorable point of view. 

Neither, upon the whole, is there any grownd to complain of 
hardthip, tor che Legiflature, conficering the fituation of the coum. 
try, gave ample time for recording deeds, that had been negle&ed, 
by the ac at the 23d of September, 1732. 5 State Laws. nae: And 
the univerfal wnderitanding upon this fubjeét has been, that‘ 
mortgage is abfolutely void, to all intents and purpofes, if notre 
corded within the fix months prefcribed by the law. 





The caufe having been for fome time under advifement, THE 
Curer Justice delivered the pinion of the Court as follows: 


M'Kean, Chief Fuftice —The judgment in this cafe depends 
upon the conftruction of the acts of Aflembly 1 Srate Laws, paghs 
79. and 520. 

It is to be premifed, that the reafon which induced the Legifla. 
ture to make fuch acts as take away the common: Jaw, may be, 
and ufually is, urged, as the rule by which the a@s’ ought to’ be 
conftrued. In doubtful cafes, therefore, we may enlarge the’ con 
ftruction of an act of Affembly, according to the reafon'and fenfe & 
the law-makers, either expreffed in other parts of the a& itfelfer 
gueffed by confidering the frame and defign of the whole. vr Mod. 164, 
Archer v. Brckenbam. And the original intent and meaning isto 
be obferved. 11 Rep. 73. Magdalen Colledge Cafe. Where, indeed, 
the expreffions in an act of Atiembly are in general terms, Oat 
to receive a conftrvétion that may be ‘agtecable to” the*rules*ol 
common law, in cafes of a fimilar natute. 19 Vin. Abr. §92/°% 
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The origuzsiuntest, then, ofthe makers: of the lawa 
ynd-r contideration, and.theic principal seajcn, deem: tochave ‘been 
19 prevent honsit purchafors, er uortgagecs, of real eltates, from 
being deceived by Prive fecret coaveyances, or incumberances 5; 
gcd, thercfore, they have direct di that fuck conveyances, or in- 
cumberances,. fhall be recorded ia fix months,. or that they thould 
pot be fiucticient to pals any ecilate. Thus, by having recourfe to 
the offices of the Kecordcrs, aay one may alcertain the previous 
jens upon.the property, which ke withes to’ purchafe, or to re- 
cove asa pledge, and this amounts to.a confiru tive notice toall 
men, and tupercedes the necelity of exprefs perfumal notices. But 
the Legulature did not mean; nor have they, in-fadt, -enaéted, that 
exprels perfonil norice, where given, fhould have no effet: 
Neither could they entertain an idea of defeating fair and honett 
hargains, which do not. injure, other perfons: And, if this un- 
recorded deed can be obligatory. in no other mannes, > it. may eer- 
tainly operate as a covenant to fland [eized to ufes. 2Mils. 72 105. 
, But why thould it not be good as. between Joba Levinz and the 
grantee, fiuce by conitruing 1t fo, no ane elfe can be hurt, and the 
deed. was clearly delivered ior fecuring a juit.debt, without any fug- 
geftion of fraud in the tranfaction? _ Ik is true, it would not have 
been. valid agzinit a fubfequent grantee, or mortgagee, whofe deed 
ot mortgage was regulariy recorded, but we think it is efficient 
againtt Foba Levinz, and all other perfons ; that the deed, fo: far, 
is fufficient to pafs the lands, and that, under it, the poffeflion.of 
the premiifes. might have been recovered in an eje@ment. 
here.is a great variety of cifes which contrm this op hion, and 
fome of them have beea already cited by the Dtendant’s counfel, 
Thus, with refpect, to church leafes, the ftatute enagts,. that they 
may b+ made for twenty_one years or three lives, from the date; 
and, it made for a longer term, that they fhall be utterly vad, any 
law, cuftom, or ufage, to the contrary. And,. yet,” Jeafes for a 
longer, term have always been adjud; ed good aguin{tthofe whomnade 
them; becaufe, that could do no wrong to the fucceifors, or to 
any,other perfons. See 1 Eliz. ¢. 10. fect. 5. 3 Bac. Abr. 3904 Cowp. 
141. So, likewife, notice of a judgmept, though mot docqueted, 
will bind a purchafor, notwithitanding the exprefs words of the 
ftatute of 4. and 5 Wil. and Mary c. 20. fect. y by which it. is de- 
clared that..judgments not decguweted, hall not -affect lands, as to 
purchafurs or mortgagees. 2 Ey. ddr. 684. _ In the cafe ofa leafe 
made ia Ireland, where there is a ftatute providing, that a Jeafes 
which were not regiftered by a certain day, fhauld be woid, if a fub- 
fequent leilee had notice of the prior leafe, though not regiftered, it 
thal! be. good againft him. 2 Ag, Abr. 282. Cavig. And, im. the 
intance of a furrender of a copyho!d by way of mortgage, . nut 
prefented to the Court in time, the furrender will neverthelefs. be 
valid again& voluntary difpofitions, or creditors; and that, -al- 
though by the cultom of the manor, confirmed by at of. Parlia- 
ment,-all fuch furrenders were to be void, if not prefented in twelve 
Lii 2 months 
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436 €ases ruled and adjudged in the 
wonths.after they were made. 1 Chan. Ca, 170. 2 Vern. 564. 
Thefe, indeed, were confidered in the nature of purchafors by de. 
fedtive conveyance, and the law asa penal one, See, alfo, 
1 Mill. 279- 

Upon the whole, the Court are clearly of opinion with the De. 
tendant, and dire& judgment to be entered accordingly. 

Judgment for the Defendant. 


QuESNEL verfus Musst. 


4 are Defendant being fued by a Copzas in this ation, Heatly 
obtained a rule to thew caufe why the writ fhould not Be 
quafhed, upon proof that the Deicndant was a Frecholder. 

Ingerfol and Du Ponceau oppofed the rule, and produced the re. 
cords ot two judgments which had been obtained againit the De 
fendant befsre a-juftice of the Peace Se. 

By tHe Court: Thisis a futficient ground to defeat the pri 
vilege of a Freeholder. 

Let the rule be difcharged. 


Parker et al. verfus Woop. 


qo Facias on a mortgage of lands in. NortLampton county, 
The caufe was tried at Eafon, when a verdiét was taken far 
the Plaintis, fubjcé to the opinion of the Court, on the followiiy 
cafe: . 
«« That the Defendant, ood, on the 20th of Fune, 1776, matle 
and executed the mortgage deed in the record fet forth; andj im 
the 5th day of Fuly, 1776, acknowlecged the fame before’ Pair 
Kuchiien, Efquire, then holding a commiffion as one of the J 
of the Court of Common Pleas tor the county of Northampton, 
Fohn Penn, Efgquire, late Governor of the Province of Pennfylvania; 
but he had not received any fuch commiffion after the declaratian 
of Independence, nor any notice of that declaration. ad 
« That the faid mortgage was afterwards, to wit, ow the gdday 
of November, 1776, recorded by Lewis Gordon, Efquire, inthe 
record book kept for recording deeds and mortgages in the faid 
county, he, the faid Lewis, at the declaration of Independenge 
being Recorder of deeds in and for the faid county, and continuing, 
as fuch, to do and perform the duties of the {aid office, until othe 
faid 3d day of November, and after ; but he had received no commil- 
fion tor fo doing after the 4th day of uly, 1776. ‘ 
«« That the faid mortgaged premifies were. afterwards taken in 
execution, fet up to fale, and fold by the Sheriff of the faid county 
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geed from the Sheriff to the faid G. 4. Baker, an agreeme nt was 17 « 
made relative to the premiffes in cafe the faid mortgage fhould be Cie, 


adjudged to be valid. - 

“ Phat the Defendant, Facoh Wood, at the time of the faid pur- 
chafe made’by G. ‘4. Baker, was indebted to the faid G. 4. Baker, 
by judgment entered in the Common Pleas ot the faid county, prior 
to the aforefaid fale by the Sheriff, and to the Plaintiff's judgment 
againft the Defendant. And that G 4. Baker knewof the faid 
mortgage before the contracting of the faid debt to him. 

' «If, upon the whole matter, the Court fhall be of opinion 
that the law is with the Plaintiff, then judgment to be entered for 
him ; otherwife, judgment to be for the Defendant. asin the cale 
of a nonfait ”* : 

The queftion was, whether a mortzage, acknowledged before 
a Jultice ot the Common Pleas, and recorded by the Recorder of the 
proper county, fubfequent to the declaration ot Independence, was 
void?—the Juftice and the Recorder having no other commiffions, 
than thofe which they had refpeétively received from the late Go- 
vernor of the Province, previoufly to fuch declatation. .. _ 

The cafe was argued in Fanuary term laft, by Bradford for the 
Piaintif, and Biddle, and Ingerfol for the Defendant. 

For the Plaintiff, it was urged, that, although the ftatute of 4. and 
5. W. and M.c. 20. enacts, that, unlefs a judgment is docqueted, it 
thal not affect purchafors; yet judgments have been held good, in 
a variety of cafes, contrary to the letter of the at: 2 £q. Ca, Abi. 
684. And equity will fuppiy adefeéct in a mortgage. 1 Eg. Ca. Abr. 
320. Theauthorities citedin Levinz v. Willant. 430.00 the poimt 
of notice, are equatiy applicable here: And, even if the Juftice 
‘Would have had no authority to take the a¢tkowledgement of:.the 
deed, after notic¢ of the declaration of Independence, the want of 
fuch notice is fufficient to juftity him. Belides, during the fame period 
aconfiderable number of deeds were recorded, (which was proved by 
the Recorder of deeds for the city and county of Philadelphia) fo 

as to render it neceffary at leaft to apply the maxim of communis er- 
ror facit jus,to cafes of this defcription. Lloyd v. Taylor ant.17. The 
mortgage, according to common acceptation, was duly acknow- 
ledged and recorded ; and, as the reccrd of a mortgage could only 
be required to give a conftructive notice to fubfequent purchafors, 
the {pirit and meaning of the law is fatisfied by the adual notice 


. ‘which G. 4, Baker had of the deed. See 2 Ey. Ca. Abr. 482. 


For the Defendant, it was contended, that, in frit law, the ac- 
‘knowledgement and recording before officers whofe commiffions 
were expired, did not make a valid acknowledgement and record- 
ing of the mortgage ; fo that by the act of Aflembly 1 State Laws 79. 
the mortgage was abfolutely void: And that, i pocnt of equity, as 
the mortgage might have been recorded in the proper office after 
the 14th of March. 1777, the Plaintiff had neglected a fair op- 

urlity of giving legil notice of his lien, for wang of which. the 
fendant had been induced to lend his money, and that, there- 
fore, 
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438 Cases ruled and adjudged &c. - & 
fore, the Plaintiff, and not the innocent purchafor, ought to fuffer: 


for a judgment creditor is within the equity of the rule in favor of 
purchafors. 19 Vin. When, indeed, it ts impradticable to com. 
ply tully with a law, the compliance fhould be as near as pofftble; 
and, from the at paffed on the 23d of Sepember, 3783, ‘the Legif- 
lature evidently confiders aéts done by officers under the Provin. 
cial Government to be void; for, at the fame time that provifion 
is made for enlarging the time of recording mortgages, executed 
between the 1ft ot Fanuary, 1776, and the 18th of Fane, 1778, 
(which was the cafe of the mortgage in queftion) there is a pofitive 
ref-rvation ‘in favor of judgments, and ether liens, obtained during 
the intermediate period, and before the record was actually made. 
3 State Laws 227. But this more conclufively appears trom th: 
acts of the 28th of January, 1777, and the 31!t of dugu/f, 1778, 
when all officers (with fome fpecitic exceptions) under the former 
government are terally difqualified, atid confidered as having been 
incapable of difcharging the functions olf their refpective oifices, 
Sze 1 State Laws 3. 137- 

After the Court had held the cafe for fome days unter advife- 
ment, THE CxHieFr Justice delivered their opinion to the fol- 
lowing effe& : wer 

M'Ktan, ‘Chief Fuftice.—The decifion of the Court is, unagi- 
moufly, in'favor of the Ptaintiff, and the reafens of the decifion 
I will briefly recapitulate. ai 

eft; Becaufe the Legiflature declared by an a& of the 28th of Fa. 
nuary 1777, that all a&s of Affembly pafled before the 14th at 
May;"1'776, ceafed to have any ‘obligatory operation ‘from ‘that 
day until the toth of February, 1777: And, confequently, there 
was no law which required mortg ges to be recorded during that 

riod. oo 
sad, Becaufe the mortgagee did all he could to give conftrudtive 
notice of the mortgage, by having it copied into the book, im 
which deeds and: mortgages had been before recorded, and by the 
former officer ; of which too the Defendant’s fubfequent judgment 
creditor and purchafor at the theriff’s fale, had previous notice, 

3dly, Betaufe it appears ‘from the evidence of the Recorder o 
deeds, that, for the city and county of Philadelphia only, there had 
been three hundred deeds, fifty two mortgages, and four affi 
ments, copied in the fame manner into the books of his oh, 
during the above mentioned period of nine months, from Afag 
1776,. to the 10th of February, 1777 ; and as there is no doubt that 
many inftruments are-#@ fimhilar predicament in every county of 
the State, the ‘maxim of ' “‘ communis error facit jus,” ftrongly ap- 
plies to the prefent cafe. 

' And, 4thly, Becaufe all tranfaGions inthe Land Oise, and 
offices, during the interregnum, which were in themfelves fair 


honeft, have uniformly been confidered as valid, for the fake 
public convenience. 


Judgment for the Plaintiff. ‘a 
— COMMON” 
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advife- Houimes ver/us CoMEGYS. - 
¢ fol- 
* i H1S was a Scire Facia; againtt the Garnifhee ina Foreign 
eer 4 - Attachment, upon the trial ot which the confidential agent, 
lecifion or faCtor, of the original Defendants, who was. cafually. asrenging 

° 


t in.Court, was offered as a witnefs to prove effects in the hands 
of Za: the Garnithee: 





14th a Levy, dbjeéted to the admiffion of the witnefs; and contended, 
a that that he ought not to be.allowed, or, at. leaft compelled,’ to. give 
thes evidence of matters confidentially communicated to him.as.an 
ng that agent ; and that the Court had then no power over him as a witnels, 
nie becaufe he had not been _/ubpena’d to attend. 


pert But by Surpren, Prefident :—It would be of very dangerous 
pid: confequenice, if it was eftablithed, that a commercial agent was 
cgmem not amenable as a witnefs in a Court of Juftice, in a caufe againft 


NEE his conftituent. It is {training the matter of privilege. too far: 

order | And, if the law makes him a witnefs, we are too fond of getting 

or : at the truth, to permit. him to excufe himfelt from declaring ..it, 
i becaufe he conceives, that, im=point of delicacy, it would bea 

as breach of confidence. “ 

wm K! By tHe Court:—Let the witnels be affirmed. 

ubt that 

yunty of 

gly ap- Puitiirs verfus Hype. 

%: EBT upon a Replevia bond, after judgment de returne habende 
‘fake in the"Replevin, and thereupon a return of Elongatur. 


Sérgeant, on the trial of the caufe, offered witnetles to prove, 
iwi that the goods had been tendered to the Plaintiff; and, therefore, 


MON” thatthe condition of the Replevin bond had been performed. 





Tevy 








He Rasa’ zuled, and adjudged, &. 5 ng 
1789. Levy oppofed the admiffion of this teftimony, and contended that 
no evidence could be received to contradict the Sheriff’s return, 
See 12 Med. 424. J. Raym. 485 7. 2 Mod. 10.11. Cro, RB 
872. pl. y As : 
Sergeant, in reply, admitted, that fome returns of ‘the therif chulg 
not be traverfed; but, he contended, that the return ot Elongatyr 
was not of thatclafs. See ra Mod. 426. 
Tue Court over-ruled the evidence. 


A queftion then arofe, Whether the Jury could include the cofts 
which had accrued on the Replevin, in their verdict in the prefent 
aGtion. And rae Court were clearly of opinion, that they could, 
and ought to do fo.* 

Conformably to which was the verdi& of the Jury. 


Apvams verfus La Comes. 


Ré PLEVIN. The material queftion, on the trial of -thig 
caufe, was, Whether the goods of a frranger, being rémioved 
from the premiffes before a diftrefs, could be purfued and feized, 
within the thirty days, which the A& of Affembly allows for por 
fuirig and ferzing the goods ot the Tenant ? See 1 State Laws, 433, &e, 
SHipPEn,. Prefident, in the charge to the Jury, delivered itas 
theclear opinion of the Coust, that the right of purfuing and fejz 
ing goods after their removal, was confined to the goods of the 
from whom the rent was really due; and that the gooils of 3 
{tranger could only be diftrained while they were on the premifits 


® Sergeant having feggefted, that both the points in this cafe, had been otherwikt 
determined in a cafe of Fachfowv. Webs; Mr. Prefdent Saiveen faid, that the 
matter was there left upon equitable circumftances to the Court. : 





SUPREME Court of Pennfylvaniat 


September Term, 1789, 








M‘Cuttouen, Affignee verfus Houstowni 


HIS was an action brought by Hugh M'Cullough, as affignet 
B of Sanvel Young, upoti a promillory note drawn by Foon H. 
Houftsn ; and, on the trial of the caufe, a verdi&t was given for 
the Plaintiif, fubje€t to the opinion of the Court on the followirig 
point : 

“Whether the indorfee of a promiffory note, takes it fub- 
ject to all equitable confiderations, to which it was fubjeé, ini 
the hands of the indorfer, the original payee ?” And, | if the opi- 
‘ion ot the Court was in favor of the Defendant, a new trial was 
to be awarded. wo: Hy 
_ The point,was argued at the laft term, before all the Judges, by 

Sergeant, {or the Plaintiff, and Jngerfol, for the Defendant. 
_ For the Plaintiff, it was obferved, that in the a&t of Aflembly; 
making bonds and notes negotiable, there is no provifion enabling 
the promillee, or drawee, to bring an action on the note itfelt ; 
41 Stare Laws 77. that fuch an aétion did not lie at conmimon law ; 
and, confequently, that wherever it had bees brought in Pennfyl- 
‘vania (which is in numerous inftances) the proceeding muft have 
been founded on the ftatute of 3 and 4 Ann. c.g. and the law of 
Merchants. That flatute, therefore, muft be confidered as extended 
in practice’ to this country betore tlie revolution ; and a legi(lative 
_fanction is given to the practice by the a@ of Affembly; which de- 
' #lares, that fuch parts of the fatute law of England as were: hete- 
totore in force, fhall {till be binding in Pennfylvania. 2 State Laws. 3; 
‘Una the afignment itfelt the affi 7 aa bring an action — 
oe ck tlie 
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‘ 
the affignor ; but he may bring covenant, or, perhaps, .an aGtiot. 
tor money had and received &c. 2 Lord Raym. 1242. 1419. © Butf' 


bearer ; and every part of the {tatutes of William and of Anne, for 
giving negotiavility to bills of exchange and notes. of.hand, Wa 
been iftroduced into this province trom the earlieft times. 2 
For the Defendant, it was urged, that, atcommorn law, bonds ang’ 
notes were mere cho/es in aéfion, and the allignee took therm under 
all the equitable circumftances to which they were liable in 'the® 
hands of the ailignor, ‘That promiflory notes do not come within 
the law ot merchants is clear; fer, it they did, the ftatute of® 
Anne would ha¥e.been unnecetlary. “Lhe queftion, therefore, ig 
whether that ftatute has been extended to Pennfylvania? or, whey 
ther, by our act of Allembly, notes are put on the fame footing wi 
bills o1 exchange ? . 7 
From the general rule of the extenfion of ftatutes, the 3 9 4: Anime 
has not been extended ; becaufe it was paifed fubfequent tothe 
fettlemestt of Pennfylvania ; bécaufe the province is not patticulaf 
named in it, nor would it, indeed, have been the policy of the ‘Bre’ 
tifo Legiflature to promote the circulation of our paper credit ; and” 
“becaule it has not been recognized and adopted by any pofitive a’ 
of Affembly. With refpect to the introduction of the ftatvité by’ 
practice, it operates no further than this, that the payee of a pro-" 
miffory note has brought an action on the note againft the ‘figner” 
before our aét of Allembly was paffed ; but till then, the indorfee” 
could not maintain fuch an ation ; and obligations and ‘promiffo- 
ry Notes, are put on the fame footing. ae 
With refpe& tothe 2& itfelf, that the Legiflature could notine’ 
tend to put promilfory notes upon. the fame footing with Bills of 
Bechapee, AUPE ae evidently fromthis confideration, that the pre” 
ceding part of the ac purfues the ftatute of Anne, nearly a 
but when it corhes to that claufe inthe latter, which places Notes” 
op the fame footing with Bills of Exchange, the A& equally ates 
its fpirit and expreifion: And, itis declared, that the affignee off 
note, &c. fhall recover /o much thereof as foail appear to be duevat the, 
time of the affignment, in like manuer as the afiignor could have doné. 
Tue Cufur Justice now delivered the opinion of the Couit 
in the following manner : tT 
M’Kean, Chief Yufticeo———In pronouncing the opinion of . | 
Court, on the point referved for their confideration, f hall premile 
that Bonds, and Premiffory Notes in writing, ftood on thé 
footing at common law ; and thatthe aflfigninent of thofe i 
ments, as we} as the form, operation, and effe& of ‘fuch’ 
ment, depends entirely upon the municipal law of the plate“ 
it is made. 
By an aét of Affembly of Pennfylvania, pafled on the 28t 
May, 1715, entitled “ Ar 2& for the afligning ot Bonds; Sp 
and Prerriflery Notes,” it is recited in.the preamble, “ that? 








ce. BErres sr: 


“— => 


. . 
oa a a Oe eee Oe 








Supreme Court of Penn/jluania. 


443 


jen held, that Bonds:and Specialties under hand and feat, and Notes 
in writing, {igned by the purty Who makes the fame, whereby fuch 
party is obliged, or promifes to pay unto any other perfon, or his 
onfer, or aflizns, any fum of money therein mentioned, are not, dy. 
jow aflignable or indorfeable over to any perfon, fo as that the per- 
fon.to whom: the fard Bonds, Specialties, Note or Notes, isor are 
aiigned or indorfed, may, in therr own names, by a&ion at law, or, 
atherwife, recover the fame, &c.”” 1 State Laws, 77. ; 

This, thea, is conciniive as to the operation or effet of the 
alignment of a Bond, ‘or the’ indorfiment of a Note, pres 
vionlly..to. the pailing of the A&; for, no affignament, or in- 
dorlement, could take place: éy /atv, tough ‘it might in equity ; 
_ and, the aflignee, or indorfee, cowid not, in any cafe, fue in his owa 
Spame. ‘The A&, however, afterwards provides for fuch affign- 
“pent and indorfement forties guoties': Tt alfo declares, that the per- - 
| fon ar perfoas to whom the aflignment or indorfement is made, 
‘may, in his, her,or their name, or names, fue at law, “ for the reco- 
very, of the money-sent/oned in the Bond, Specialty or Note, or fo 
much thereof as fail appear to be due at the time ‘of the affignmeut, 
inlike manner asthe perfon or perfons to whom the fame was, or 
were, made payable, might, or could, have done ;” andthat “ the 
allignors thall.not, after the affigiment, have power to releafe any 
ot thedebts or fuuns of money really due by the faid Bonds, Special- 
ties, or Notes.” 

The queftion before the Court mu‘t be decided upon a juft con- 
ftruction of the parts of the aGtol Affembly, to which J have. juft 
referred, 

Throughout the whole of this Act, Bonds and Promiffory Notes 
are. placed exac?ly onthe fame footivig ; except, indeed, that Bonds and 
~ Specialties. are .to beatligned under hand and feal, and in. the. pre-. 
fence of two or more credible witneffes ; How, then, can the Court 
’ make any diftinGtion or difference between atflignees of the one,and 

indorfees of the other ?) They certainly may both fue in their own 
names, and refpectively recover the money mentioned in the Bonds or 

Notes, afligned or indorfed, or fo much thereof as thall be reaily 
dyethereon, in like manneras the obligees, or payees, could have done ; 
but, furely, this feems to be equally clear, that neithercan recover 
more than what was really due at the time of the affignment or in- 

clement ;. in other words, nomore than the original payces could 
have.done priorto the transfer. 

_Betore this. a&t was pafled; it appears, that ations by the payee 
ofa iffory Note, were not maintained, nor cat: they fince be | 
maintained, otherwife than by ‘extending the Englifh ftatute of 3 
4 Ann. c.g. fe. t. Agtions upon Promiffory Notes were proba- | 

brought here, foon after the pailing of the ftatute, by attornies 

trom England, and were accuitomed to the forms of prac- _ 
tice, in that kingdom, but-did not, perhaps, nicely attend to the if. 
Mimination with regard to the extenfion, or adgptien of ‘ tes. 
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I have no doubt, indeed, that many acts of Parliament, pafed, nat’ 
only before, but fubfequent to the union of England and Seip. 
land, have, by the fame means, been introduced and pra€tilcd upog 
in Penn{ylvania , and.as experience has proved fuch proceedings tg 
be beneficial, fo con{tant and uninterrupted ufage has given thema 
Jegal exiftence, that cannot now be fhaken or deftroyed: But the 
jndorfees of Pramiffory Notes, according to the beit inforimatign, 
which we can obtain, have never grounded their aClions againtt the 
¢rewer, upon any other bafis than the aét of Allembly now under 
¢oniideration ; though, I think, the action by an indorfee, agaiait 
the indorfer, mutt be founded on the ftatute of Anne, and the ulage 
under it, as no fuch action is given by the aét. 

The queftion, fo far as it relates to the affignees of Bonds) has 
been determined in the affirmative, in the Supreme Court ot Peas 
fylvania, betore the revolution. See ant. 23. And, as,on the one ha 
the Legiflature has made no difference whatever bet ween the allignees 
et Bonds and the indorfees of Notes, fo, on the other, we canrot 
difcover any folid or good reafon to introduce a diftinétion ia the 
particular before us, ; 

Upon the whole, we are unanimoufly of opinion, ‘that the in. 
dorfee of a promiffory Note, does takeit, fubje& to all equitablecon- 
fiderations, to which the fame was fubje@ in the hands of theig. 
dorier, the original payee. And, therelore, 

Let the defendant have a new trial. 


Cummines, Affignee, ver/fus Lyx, 


HIS was an action of Covenant, and the circumftances un.’ 
der which it came before the Court, were thefe’; ‘The plain. 
(iff filed a declaration in the following words ; ’ 


\ Fofeph Lynn, late of the county of Hbiladelphia, yeoman, was fom=' 


4 
: 


- 


moned to anfwer ames Cummings, affignee of ‘fames Campbell, and 
Stephen King ion, who were allignees of George 7 urner, ot a plea titat 
he hold with him the covenants and agreements of him the faid Jo- 
feph with the faid George made, according to the force, form, and) 
cfte& of a certain deed thereof by him the faid Fofeph, with the faid 
George made, &¢. And thereupon the faid ‘James Cummings Caith, that’ 
«© onthe 6th day of February, in the year of our Lord, one thout: 
«'feven hundred and eighty-four, at the county aforefaid; a certain: 
. Nicholas Eveleigh, of the State of South-Carolina, by his certain 
obligation, or writing obligatory, fealed with his feal, and to the’ 
Court here fhewn, whofe date is the day and year aforefaid, ac-' 
« knowledged himfelf to be held and firmly bound nntoa-certain’ 
, Lewis Leflargette, in the fum of three hundred and fixty-foun pound 
© twelve /billings, tterling money, in goldor filver {pecie at the rateor 
{four foillings and sight pence to the dollar, or one pound-one billing aad 
i gine gence (0 the guinea, to ke paid to the faid Lewis, his certaia 
5 % attorney, 
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attorney, executors, adminiftrators and affigns, when hethenld 
afterv/zeds be thereto roquired. And the faid James Cyainings, in ae 
{act fath, thee tne fame tum of moncy, or any part-thereaf, -be- — - 
ing in nowtie paid or faushed, acertain ‘Foseph Parker, for whofe 

»uie and benent the obligation or writing obligatory atorefaid, was 
made as atorefaid, atrerwards, fo wit, on the ewelith day ot -Aday, 
inthe yeer vt our Lord, 1784, ‘at the county atorefaid, by his 
certain deed of athgnment on the obligation or writing obliga- 
tary alorefgid, under his hand and feal duly made-and executed, 
before two credible witneiles, did ailign, incorfe and make over 
the obligation cr writing obligatory alorefaid, to the faid Fofeph 
« Lynn, as by the fame deed of alignment, to the Court here thewn 
appears. And the feid James Cummings further in, fact faith that 
Bake fd Jojeoh Lynn atierwards, fo wit, on the Sth day of Sep- 
“ gember, in the year lat atorefaid, at the county atorcfad, the tad 

£ fum of money, or any part thereat, being inno wile paid or fatis- 
fied, by his certaindecd of affigament on che faid writing obligatory 
# under his hand ond teal duly made and executed) bef ure twoverc- 
€ dible witnelies, did affign, indorfs, and miake over the faid obti- 
# gation, or writing obligatory, to the Laid George Turner for value 
# received of him. And the faid Fames Cummings further in fa& 
# faith), that the faid Joseph Lynn, in and by his faid deed of affign- 
ment did covenant and agree tovand with the faid George Turner, 
« and his alitgns, that the fum of money atorefaid fhould be well and 
« truly paid to the laid George Turner, or his afligns, agreeably ta 
“ the faid obligation, or writing obligatory, as by the fame deed of 
« alignment to the Court here thewn appears. And the faid Zames 
* Cummings further in fa&t faith, that tne faid George Turner_after- 
# wards, fo wit, on the 18th day ot November; in the year lattafore- 
# faid, at the county aforefaid, the faid fum of money, being in n@ 
# wife paid, or fatistied, did by his certain deed of affignment, of 
# the fuid obligation or writing obligatory duly made and executed, 
# under his hand and feal, before two credible witneffes, affign, in- 
# doric, and make over the faid obligation or writing obligatory, 
* tothe faid Fames Campbell, and Stephen King fton, and their afligns, 

# for value received of them, and by the fame deed of aflignment 
# the faid George did then and there covenant with the faid James 

oft, Campbell and stephen King fton, and their afligns, that the faid fum 

of money thould be well and truly paid to the faid "Fames Camp- 
4 bell aud Stephen King fton, or their affigns, agreeahly to the faid ob- 
ligation, or writing obligatory, as by the fame deed of aflignment 

.# to the Court here (hewn appears. And the faid Fames Cummings 

_ turther in fact faich, that the faid James Campbell and Stephen King- 
tt. fon afterwards, to wit, on the eighteenth day of Decem rin the 
# ‘year lait aforefaid, at the county aforefaid, the faid fur of tio- 
‘ney, being in no wife paid or fatisfied, by their certain détd ‘of 

M alfignment on. the faid_obligation or writing obligatory duly made 
itvand exccuted, under their hands and feals, before two cretlible 

‘ _ * witaeffes, 
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witnefles, did aflign, endorfe,. and make over the obligation’ oy 
writing obligatory to.the faid ames Gammings, and by the fame 
deed of aflignment, the faid Fames Campbell and Stephen Kingfim 
did then and there covenant, with the faid Zames Cummings, that 
the faid fum of money thould be well and truly paid to the faid” 
Fames Cummings, agreeably to the faid.obligation or writing-obli- 
gatory, as by the fame deed of aflignment to the Court here thewn 
appears, Yet the faid Nicholas Eveleigh, or the (aid Fofeph Par 
ker, or the faid Fofeph Lynn, or the faid George Turner, or'the faid 
James Campbell, or Stephen Kingfton, the {um of moucy atorefaid, 
Or any part thereof, to the faid James Cummings, although olten 
required, hath not paid, by reafon whereof action hath accrued 
to the faid Fames Cummings, to demand and have the faid fum of 
money of and.from the faid Fofeph Lynn: Neverthelefs the faid 
Tofeph Lynn, the fame fum of money, or any part thereof, to the 
“ faid Fames Cummings hath not paid, although to do this the faid 
* Jofeph Lynn atterwards, to.wit, on the tgth day of the fame 
“ month of December, in the year laft.aforefaid, at the county afore 
** faid, was, by the faid Fames Cummings required, but the fameito 
‘* him to pay hath hitherto retufed, and {till doth refufe, to the da- 
“ mage of the faid Fames Cummings, One thoufand pounds, \awful mo- 
* ney of the State of Pennfylvania, and thereof he bringeth fuit, &.” 


The Defendant craved Oyer of the bond, condition, and affign- 
ments {tated in the declaration, which was given in the following 


words :— : 


© South-Caralina. 

“ K NOW all men by thefe prefents, that I Nicholas Evelagh, 
« of ‘the faid State, planter, am held and firmly bound unto Lewis 
* Leflarjette, merchant, in the full and juft {um of three hundred 
“ and fixty-four pounds, twelve fhillings, fterling money, in gold 
“ or filver {pecie, at the rate of four shillings, and eight pence to 
« the dollar, or one; pound, one fhillings, and nine pence to thé 
“ guinea, tobe paid unto the faid Lewis Leflarjetie, his certain attor- 
“ ney, executors, adminiftrators, or. afligns: “Lo which payment — 
« well and truly to be made anddone, I bind myfelf, and each — 
“ and every of my. heirs, executors, and adminiftrators, firmly by 
“ thefe prefent, fealed with my feal, and dated the fixth day of Fee 
“ bruary, in the year of our Lerd, one thoufand feven hundred and 

* eighty-four. 
“ Tar CONDITION of the above obligation is fuch, that if the above _ 
“ bound Nicholas Eveleigh, his heirs, executors, or adminiftrators) 
« fhall and do well and truly pay, or caufe to be paid, unto the above 
“ named Lewis Lefargette, his certain attorney, executors, admi- 
“ niftrators, or affigns, the full and juft fum of one hundred,. and 
« eighty-two piss fix fhillings, fterling money, in gold and fil- 
& yer {pecic, at the rate of four fhillings and eight pénce to the 
; « dollar, = 








dollar. of one pound, one fhilling, and nine pencé'to the gutnéa, 
« with intereft trom the date hereof, on or before the firft day ot 
« January, which will bein the year of our Lord, one thou 

« feven, hundred and eighty-five, witheut fraud or further delay, 
«then the above obligation to be void and of non-effe@, or elle 
« to remain in full force and virtue. 
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N. EVELIEGH.” (L.8.) 
Sealéd and delivered 


in the prefence of 
Joun M’Quesgn, 


«N. B. This bond is a renewal of an old debt contracted by Coh 
tM. Eveleighto Mr. ‘Fof. Parker, for the above amount, in the > ig 
# 4780. L. LESTARJETTE” 


«| DO hereby affign all my right, title, claim, property, and 
# demand of the within bond to Fejep> Lynn, of the city.of Phila+ 
« delphia, moerchant, for his fole ufe and benefit, for value received, 
« sath May, 1784. : 

Witnefs. JOS. PARKER.”  (L.S.) 
Cropuey Rose, 
ALEXANDER Major. 


« | DO hereby affign at the requeft, and with the confent of 
« the above figned Jofeph Parker, all my right, title, claim, sont 
« perty, and demand, of, in andto the within bond, to George Tur- 
“ ner, of Philadelphia, tor his fole ufe and benefit. Value received 
* of him, this twenty-eighth day of September, 1784. 


Wirnefs, JOSEPH LYNN.” (L:S.) 
Jacos Baker, 


Cap. Morris. 





~ 


“ demand. of, in and to the within bond, to Meflrs. “fames Camp- 
“ bell, and Stephen Kingfon, ot Philadelphia, merchants, for theit 


joint. ufe and benefit: Value of them received, ‘ this eighteenth 
“ day.of November, 1784. : 
itnefs. G. TURNER.” (L.5.). 
ALEXANDER Major; - 
Henry M. Van Scincen. 


“ WE do hereby affign all our right; title, claim, hareeet Bes 
“-perty, and demand of, in and to the within bond, to James Cum- 
“ mung, of Charlefton, merchant, for his ufe and benefit: Value fe- 
“ ceived in account with him, Philadelphia, 18th December, yee 
ete bysab JAMES CAMPBELL, (L. aka 
- Witnefs, .. STEPHEN KINGSTON.” (Lb. 3.) 
James Ranxrn, Upon 
ALuxanDEr Major, 


“ I DO hereby affign all my right, title, claim, property, and 3 










































































































































































Upon this, the Detendant demurred for the variance betweéeh thé 
éovenants ftated and afligned in the declaration, and the covetaiiy 
appearing upon. Oyer of the bond, coailition, and affioimengy 
And upon a joinder im demurret, the quettion was brought Beli 
the Conzt, Whether this a€lion of Covenant could be maintzinedigg 
Lynn’s affignment? which was argued at the laft term, by F ph? 
mah and Seryeant, for the Defendant; and Lewis and Ingérfoll foe 
the Plaintiff. 

For the Defendant, it was contended; in fupport of the detiitirres; 
that the allignment by Parker, was not withia the aé&-of ailembly, 
3 State Laws, 77. for Lepargette wasthe legal obligee, and Parker on: 
ly the a as in mtereft § and, as ‘no fuit could have been thaije 
tained in Parker’s name, arguinents drawn from the a& cantor ay! 

ly to fupport the ptefent action, but the affignment mutt be‘cun? 

dered as made at common law: 

That although Tarner might have fued Lynn, yet, as it was 
an equitable ailignment, which is the cale in refpect to all chojes if 
eélion, where pofitive law does not interpole, Turné)’s a ’ 
could not fupport fuch an action, 2 Vez. 181. 1 P. Will. 252.4 
Black. Rep. 1140. Cro. F179. ‘The affignment is only an authé. 
rity to. receive the money; or, at moit, a covenant, that, if’ Ling 
received it, he would pay it to his ailignée. ‘There is nothing like 
an expre/s covenant on the part of Lynn, though, relying om the 
Word afligned, it will, perhaps, be contended, that there 1s ah Jen 
plied covenant. But, that (as itis already obferved) is only an’ dil. 
thority to receive the money; and the aflignor can be guilty of 
bo breach, unlefs he interferes with the recovery of his afli gnet,— 
1 L. Raym. 683. 3 Keb. 304. 2 L. Raym. 1232. 12 Mid. $y 
t Mod, i 3. The ‘Posy indeed, will make a covenant where @ man 
contravenes his agreement, by deed under hand and feal. Séétt 
Med. 171. Cro. 2.157. But no aétion oi covenant has ever Beem 
brought in England by the affignee of a bond againft the affignar, 
‘which furnithes a ftrong argument that no fuch action will hey 
t L. Raym. 683° 12 Mod. 553. And there has been no jadgm 
of any Court in Pennfylvania upon this point. The law is Get 
avith refpect to chattels in poiffeflion, that then an exprefs warranty 
is neceflary. 2 Saik.210. 1 Stra. 459. See Bull. N. P. 272) Pie 
miffory notés are affignable to this effet by politive ftatute ; “for a 
€ommon law, the indorfee could not fue the indorfer in hisows 

ame. See 1 State Laws, 77. ‘ oe. 

That, at leaft, due diligence ought to have been ufed to obtain 
the money from the obligor, as in the cafe ef bills of exchange, of 

omiflory notes, where a demand thould not only be proved, dul 
alledged, or it would be fatal on a writ of ctrot. See Doug. It 
the prefent cafe no action was ever brought, nor any other at 

alledged to have been made for the recovery of the money, ir 
perfon who was originally bound to pay it. 


Gases ruled and adjudged in the 











Se ee ee eee 





Ss cof SS Lo we eS. 


oes fs me 


coco 09 







‘eh thé 
‘ehalted 
rents” 
betorg 
ined on 
Fhe 
fall jor 


nitirrek; 
jembly, 
ker OD- 
) maihi- 


nei ad 
be et 


Faso 
chajes uf 
j 
252. 3 
1 autho. 
it’ Limi 
yon the 
san fa 
y an aul. 
cui ley of 
go 
lod. 55} 
re a man 
Sée-tt 
ver Deen 


aflignot; 
a 


se 


vn Pie pn f 


3 fog! , 

‘nine 
3 4 

0 obtaie 


hange, of 
wed, but 











Surzeme Court of Pennfyleanias “ag 


, For the Plaintiff, in. anfwer to thefe objections, at was infifted 


thatthe aflignment was under the act of ailembly ; and the following 


books. were cited, 1 Bac. Aby, 527.30. 2 Goms Dig. 560. a. 43 


2 Black. Rep. 1640, L. Raym. 442. 1 Salk, 133. That, by all the - 


cales.cited, it appeared, that the word a/igned amounts te a cove- 
nant that the money should be paid , that it was immaterial whether the 
alignment was legally made to Lynn, or not ; fince, if he had aflign* 
ed what he had not a mght to affign, that would in itfelf be a breach 
tofupport an action of covenant ; that a bill, originally negotiable, 
wil be fo in the hands of every indorfee, although, the indorfement 
fhouldnet be to order. 1 Black. 295. 1 Stra, §57.—And that as 
this bond was aflignable in its nature, by virtue of an adt of allem- 
bly, the defendant, having undertaken to ailign it, rendefed himfelt 
liable in an action of covenant io every fubfequengaflignee.. And 
that if a demand was at all neceflary, st futhciently appeared in the 
gencral allegation in the declaration. 


* The CHiEF JUSTICE now delivered the unanimous opinion of 
the Court ;—That the aflignment by 72/eph Parker to Fafeph Lynn 
was not an allignment according to the act of aillembly {1 Stags 
Laws. 77-) but only a transterofthe equitable intereit in the bond ; and 
that 7a/eph Lynn could not by virtue thereof maintain an ation a- 
int the obligor.in his own name. The bond was payable to 
dargeite;, and, although Parker might have releafed it, at could 
only at common law, be fucd.or afligned by the former. Sce Fenk. 
Conl. 221. ¢4. 75. Aiea 
That ‘Fofeph Lynn, the defendant, only afligned his, equitable in- 
tereft in the bond to Geerge Turner. It appears indeed maniteitfy 
by the previous affigament of -Fojeph Parker whieh was equally 
known to Turner-and to Lynn) that he had no other intereft to af- 
fign., It is, therefore, the mere transfer of a chofe in aétion, andy 
even if dn action of covenant might have been brought by George 
Turner again{t Lynn on the word afligned ; yet, no fuch action could 
bemaintained againft him by the prefent Plaintiffs, as Lynn's affign- 
ment is pot made to Geoage Turner and his affigus. 
That the covenant implied by the word ajfigned, extends only fo 
this, that the affignee fhould receive the maney from the obligor to 
is, own ufe ;, and, if the obligee thould receive it, that then the al- 
would be an{werable over for it. 
By tHe Court:—For thefe reafons, let judgment be entered 


forthe Defendant. 


‘ 


ate Quesnet verfus Mussy¥. os 


” 


t HE Defendant was brought before the Court on a Heabest 


Corpus, when the ees taks appeared ;—T hat this Mit 
Li 


had 
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had been inftituted againft him by Mr. Vanuxem, under the authority 
ofa oer Letter of Attorney from the Plaintiff, who refided in one 
of the United States; that the day after judgment had been obtain. 
ed, another perfon arrived with a general Power of Attorney fttm 
the Plaintiff, and that this perfon, without confulting Mr. Vangxém, 
fettled with the Defendant, to whom he gave a general releafe jg 
the name of hisconftituent. It appeared, aifo, that the latter Power of 
Attorney was only authenticated by proof of the hand writing of 
the party, and of the fub{cribing witneties, before the Mayor of this 
city. 

oat moved that the Defendant might be difcharged by virtue 
of the releafe. 

Du Ponceau obje&ted, ft, That the authentication of the- general 
Power of Attorney was not agreeably to the A& of Aflembly: and) 
adiy, That a general power is not a revocation of a /pecial one. 

Lewis anfwered, that the queftion was not, whether a general! 
power is a revocation of the fpecial one ; but whether it was a ffi 
cient authority forgranting the releafe. Of this, he faid, there 
could be no doubt; and, with refpe& to the mode of authentic 
tion, he obferved, that the At of Aflembly relates only to powers 
eetted in a foreign country, and leaves the matter here to common 


© law proof. ‘ 


Tue Court were of opinion, that the géneral power was fuff- 
cient for the purpofe of the releafe ; and, having directed the perfon 
acting under it, toenter an acknowledgment of fatisfa€tion on the 
record, they ordered the Plaintiff to be difcharged. 


HooTON verfus - WILL. 


OMESTIC ATTACHMENT.—This: canfe ‘being. re 
moved by Certiarari trom the Common Pleas, now came 
before the Court on the following Cale, {tated for their opinions: 
“ The term of September, in the CommomPleas for the county of: 
«Philadelphia, in the year of our Lord 1782, began on the 4th day 
of September, and on the 16th day of September, in the fame yeaty: 
«« Judgment was entered in the Court atcrefaid, in an action then 
« depending at the fuit of the Plaintiff, above named, againft Joba: 
«« Levinz, which ation .had been brought to the term of June, im 
“ the fame year. On the sth day of the fame month of Septeniber) 
“* a Damefiic Attachment ifued out of the fame Court, at the fuitol 
“ John M‘ Farland againft the faid Fobn Levinz, and was ferved em) 


‘the lands of the Defendant.on the fame day at 11 o’clockim the, 


“‘ morning. No ‘auditors were ever appointed, nor any other pres 
** ceedings had, under the faid attachment, untill a fimilar cafe wal) 
“ tated for the opinion of the Court of Common Pleas tor the cout- 
“ ty aforefaid, the. oth day of “Nevember, in the’year of our’ Lou! 
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© « 1724.* At the time of rendering the Judgment aforefaid,the: faid 
¢ Fobn Levinz was feized of the atorefaid lands in fee, and fo coen- 
« tuued uotil the fame were fold:under the fame Judgment, by 
“the faid Hkiam Vi jl, as Saeriif of the county, im whofe hands 
“ the money remains. 
“ « The queftion fubmitted tothe Court is, whether the faid Ren. 
“ jamin Haston, or the faid Fshu A Farland, is entitled to receive 
4 the money from the Sheriif? 

The cafe. was argued. at the laft term, by Lewss, for the Plaintiff, 
and Inger/ol, tor the Defendant, when two queitions were made ;— 
ut, Whether Hooten’s Judgment related to the firlt day of the term, 
fo asto exclude the Domeftic Attachment, in hus tavor:. And, adly, 
Whether. the Dameftic Attachment, tor want of the regular continu- 
ances, Was not out of Court? 

‘Lewis contended, rt, That. the A& of Affembly, and Englih 
ftatute, with refpe&t to docketing Judgments, extend only in favour 
of fubfequent purchafors for a valuable confideration, 1 State Laws 
463. 3 Black. Comm. 420. 44 Vin. tit. Judgment 616.. Cro. C. 
Heil. 72. S. C. under the Bankrupt Laws there is a relation to the 
time of the a&t of bankruptcy; and yet the legal relation of a judg- 


mentto the firft day of the term, was held fufficient to defeat the. . 


claim of the Commiffioners. Sid..271. Skin. 257. ° 

adly, That from the cafe flated, it does not appear that Audit- 
ors have. been appointed under the Dameffic Attachment. This, 
however, is not fo material, as that there is no continuance of the 
caufe. There is not, indeed, any law which dire&s a Judgment in 
a Domeftic Attachment , but {ince on the report of the Auditors, the bu- 
finefs 1s to be fettled, till that is done, is necetlary to continue the 
aftion ; as in the cafes of a writ of Partijion, and an action of ac- 
count. Seer State Laws 121. 

Ingerfol, on the firft point, adverted to the opinion of the Court 
of Common Pleas, (fee ant..187) and urged that the Domefie Attach: 
ment Law, 1 State Laws va6. was to be confidered as applying té 
aninfolvent debtor, the great outlines of law with refpect toa bank- 
rapt; From the moment that the attachment is in the hands of 
the Sheriff, the property ceafes to be the Defendant’s, and muft be 
difpofed of agreably to the A&t. See Comb. 33. Skin. Under a 
@mmniffion of Bankrupts, which is thus analogous to the Dame/tie 
Atlachment, creditors are to be confidered as purchafors, and nothing 
eaa exclude a general diftribution, but an execution executed. See 
Cx Bank. Law. Fitions, indeed, ought never to ve allowed t 
work an injury ; but if the technical relation of'a Judgment tothe 
firft day of the term, were fuffered in a cafe of this nature, all the 


expéice and trouble of a Domeflic Aitachment would be rendergd * 


oppreffive and nugatory, ad. With 


* See the cafe, ant. 187, where, by an error of the Prefs, it is faid to be a Fo- 
rtign, inftead of a Demefic attachment. The opinion given in the court of Com- 
gon Pleas, was only upon the firft point made by the Plaintiff’s counfel, (merely [ 
believe; at the time of the argument) but no judgment was regularly pronquaccd, 
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2d. With refpe& to the /econd point, the AG of Affembly, as tq 
the appointment of auditors, is merely dire€tory ; and continuances 
are matters of mere form, which may be entcred at any time; f 
that the Court will even prefume it to have been done... 2 Hav. ¢. 
P. 312. 4 Stra. 139. 2 Barn. Not.172. vStra. 1362), Sid, 
§3- 60.—See 18 Vin. tit. Purchafor. Preced. in Chan: 478. Scbloffiy 
ws. Lefher ant. 411. 

Lewis, in reply, ftill urged, that the Acts for docketing Judg. 
ments, and recording Deeds, were un)ly made in favor of purchafors; 
and although, generally fpeaking, every man who does. not take 
defcent, is called in law,.a purchafor, he contended, that the obje& of 
thofe acts was not of that general import, but merely to fecure per- 
fons who had paid an actual and immediate con(fideration for the 
premifes, and net to aid thofe who, by procefs of law, were-endég- 
vouring to recover an antecedent debt, which was the cafe in a do. 
meéltic attachment. The attachment when levied is binding between 
the parties; but it dues not affe& the legal relation of a Judgment 
obtained by another perfon ; and the cafe cited from Co. Bo Li iis 
that of an execution taken out, but not levied, See Prec. in (han, 

“8, 
2 With refpe& to the omiffion of continuances, he anfwered, tha 
if there was any thing to enter them from, and day has been. given 
tothe Defendant from time to time, then the doGtrine and autho- 
sities of the adverfe Counfel would apply. But, he imififted, that 
where day was given to the Defendant, and, afterwards, nothing 
was done in the caufe, the continuances could not be arbitrarily 
entered in the manner fuggefled by the Defendant’s Counfel. 

After confideration, «: HE Cuter Justice delivered the opinion 
of the Court, in which he declared, that he and his brethren were 
unanimoufly of opinion with the Plaintiff, on the cafe ftated ; and 
directed Judgment to be entered accordingly. 

Judgment for the Plaintiff. 


Primer, Plaintiff in Err. verfus Kun, 


RROR from the Common Pleas of Philadelphia County. Onthe 

A’, trial of the caufe below, (See ant. 226) a bill of exceptions 
was taken to the opinion of the Court in the following words 

«Trefpals fur le Cafe, in the Common Pleas, Phila ae 

« And now the 6th day of February 1788, upon the trial of this 
« caufe, the Council for the Detendant, under the Pleas of Nom 
« fumpfit, payment, and defalcation, and, in order to maintaum 

‘ fame iffue, offered to give in evidence a certain bond, or obliga- 

# tion, of the faid Ludwig Kubn (prout: obligation) affigned (pra 

‘ affignment) entered into by the faid Plaintiff, befare his dif 
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# dune, might. be defalked againft the {aid Ludweg Kubn's demand, 
“which w was argued, had commenced atter bis faidodifeharge. 


* Po this the Counfel for the Plaintiff objeQed,:and prayed the 


# Court not to admit the fame obligation and affignment thereofiin 
« evidence ; to which the Court. aifented, and over-ruled.the téf- 
« timony. Whercupon the faid Counfel for the defendant, did, 
“then and there, on behalf of the faid defendant, except to the faid 
# opinion of the Court, and did then aud there requeft of the faid 
« Court to put their fealsto this bill of exceptions, whichowas 
“ granted accordingly.” 

fo the bili of exceptions a memorandum was fubjoined by the 
Counfel, on both fides, ttating, that the Plaintiff bclow had notce 
of the bond and aflignmeny before the fuit brought, but not beiore 
the fale and delivery of the goods by him to the defendant. 

The refufal of. the Court. of Common Pleas ta permit the bond and 
afignment, to be given uvevidence, was the errormow ‘alledged ; 

vand,.on the 26th of September, the cafe was argued by Levy, tor the 
PPiaintiTin Krror, and Sergeant, for the detendant. 

Levy. . Before the atts of ailembly are particularly examined, it 
may be proper to cenfider fome ot the inconveniencies that exille’, 
in {uch cafes, at commonlaw. Goods delivered in part might, per- 
bops, be given in evidence im an action ot A/fumpfit, by way of mi- 
tigatinz the-damages, bur not under a plea of payment to a {pecialty ; 
mor.could the defendant difcount any rote, bill, bond, recognizance, 
or judgment cttered into by, or obtained avainft, the Plamuff. “This 

/neceffarily multiplied fuits and cofts; and, it often happened, that 
a Plainuff, in defperate circumitances, recovered againit a» defen- 
dant to whom he was, in fact, indebted in agreater fum. If, in- 

»deed, bv accidental circumftances, his action was brought to a.apn- 
dufion, earlier than the defendant’s crofs aétion, he might receive 
the money, and for his larger debt, become utterlyinfolvent, by the 
time the defendant had obtained a judgment, 

Inconveniencies of this kind have been perceived by the Legif& 
Jatufe, -or judicial power, of the moft enlightened nations, and a 
remedy, in a greater or lefs degree, provided. See Lord Kaim. Prin, 
of Eq. 201. 2. 3.4. 5- and, in England, even before the ftatutes had 

given relief in the Courts of Common Law, the Courts of Eayity 
endeavoured to provide for fuch cafes. Show Ca. in Parl. t7- i. Varne 
421.2. 2Vern, 428. 9. Cafezg0, 2P. Will. 128. *? 

In Pennfylvania there are two Acts of Aflembly that treat of this 


fubje&, 1 State Laws 48. and Lbid. 165. It 1s obfervable that - 


‘the firft general provifion by the former act, pafled in 1.705, was 
twenty-two years previous to the firft general provifion.of the 
fame natere in England, which was not till the 2.Geo. 2, ¢, a2, fect. 
3. The latter A& of Affembly, however, is copied, .almofi ver- 
sbatim, from the 2 Geo. 2, ¢. 22. and is pofterior-in point of time. 
sorThefe two Aas of Affembly, made in pari materia, are, then, to 
wbeconiidered as remedial laws, and mutt receive a liberal conftruc- 
tion: 
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tion: And, as they declare, that where two are indebted to each 
other, they may fet off their demands, it only remains to inveftig 
the objeGtions which are urged 2gainft the detalcation comely 
tor, on behalf of the Plaintiff in error. 
The Plaintiff below, in effeét, fays, that he has obtained the ‘hel 
nefit of the infolvent a& ; and, if he is‘compelled to pay, oralloy. 
this bond in difcount, his property is taken away to pay his o 
debts. ‘This is true ; but, it is to be anfwered, by remarking, that 
the very infolvent aét, on which he relies for the prote€tion of hig 
perfon, makes his future effeéts liable for debts preceding his dift 
charge ; and herein confifts the well known diitinétion betweey 
bankruptcy and infolvency. Sce « State Laws 164. fect. 7. Fenk. Cenk. 
256. Cafe 49, This was the conditjon upon which he obtained hig 
liberty ; and, having obtained it, fhall he be thus allowed to evaie 
the condition ? As, upon an execution againft him, his effects would 
be liable, it can make no odds to him, in point of juftice, whether 
his creditor obtains payment by a crofs fuit, or by defalcation. B 
the former mode, indeed, he might have an opportunity of fecretiig 
his effe&ts the moment that they were recovered in the action brought 
by hin, and thus prevent his creditorfrom deriving any benefit bya 
fubfequent judgment and execution. Such practices, however, hav 
beén too frequent to efcape notice, and aré too flagrant to be cotim 
tenanced and fupported in a Court of Law. Befides, the right of 
fet-off is far more material againft an infolvent debtor than any other 
perfon ; for, it is contrary to confcience that he fhould recover againgt 
thofe to whom he is, in truth, indebted in an equal, or larger fum, 
2 P. Will. 129. “ 
But, the Plaintiff below may alfo urge, that the Plaintiff in Error 
is an affignee with whom he never dealt. See 1 State Laws 48. andy 
endeavour to eftablifh an analogy between his cafe, and that of @ 
debt due to a man in right of his wife, which can not be fet off i 
an aétion againft the hufband.on his own bond. Bull. N. P. 179. 
The reafon, however, is effentially different. What is due to a haf 
band in right of his wife, he muft fue for in the name of bimfelf and” 
wf and, as difcount is in the nature of a fuit, to permit the fet. 
off in the cafe alluded to, would be adding a party to the fuit, th P 
is the wife, who was not named in the writ. Befides, debts due to. 
the wife are not abfolutely vefted in the hufband ; for, if he does'not, 
reduce them into poffeflion, they furvive to her, and do not go to his. 
executors. a 
But the fecond A& of Affembly, does not fay any thing with'te 
fpect to the party’s dealing together , and even if there were any ai 


. 


in an obje€tion grounded on thofe words, the anfwer would be ea 

that the aflignee of a negotiable, or affignable infirument, is as mu ; 
contracted with by the words of the obligation, “ and his affigni,” 
as the original obligee ; and, under the Act ot Affembly he is equally” 
the “creditor” of the obligor. See 1 State Laws 165. ke 





SB. 


BOF 2!eS 8: 


Bo BS Se 


> ce Sy 


_ 


SS. 2B, 


Scnu 5. 2 


2. 


i. 


his dif: 
etween 
t. Cen. 
ned his 
o valle 
; would 
vhether’ 


olf and 
the fet- 


Scpreme Court of Penn/ylvania. 458 


“To illuftrate this argument, fuppofe that C gives his bond to D, 
which D affigns to A: A gives his bond to E, which E affigns -to C, 
Athen fuesC. They are both affignees: What motive of policy, 
what principle of conftruction, could in this Salts ptccute a dif- 
count: It is the object of law to put an end to ftrifes ; and the 
Courts of Juftice are ever anxious to prevent an unneceflary circuity 
ofaction. Under the ftatute of 2 Geo. 2. which is in the fame words 
with the acts of Pennjylvania, the Judges of England have permitted 
go indorfement after the fuit brought to be difcounted; the praétife 
requiring only that it fhall be proved tohave been made “ before plea 
pleaded.”” Cramp. Praé?. 161, And the cafe in 2 Strange 1234, makes 
noqueition, whether an aflignee may difcount, but merely turns 
toon the time of indorfement. 

~ The objection, that the allowance of fuch accounts would be the 
means of preventing infulvent debtors from obtaining a fubfiftance, 
goes mucle too deep : it inponlidering inconveniencies arifing ona 

eftion which clear and pofitive law has determined ; for, the A& 
FAferobly fays thst the future effects of an infolyent debtor fhall 
be fiable to the payment of his old debts ; and the Judges of the 

rts of Common Law have extended the principle of difcount, 
by amoft l'beral equity, far beyond the words of the ftatute in Eng- 
land. .2 Bl. Rep. 869. 

Sergeant, for the Defendant in E:ror, contended, that the attempt 
t9 pay for goods, by the bond of an infolvent debtor, purchafed at 
five fhillings in the pound, or, perhaps obtained without apy confi- 
deration, was in itfelf-an a& againft confcience; that no cafe could 
be fhewn of a difcount allowed upon an indorfement made after the 
ation brought ; tor, Cromp. 161. isnot a fufficientauthority ; that 
the rule of retaining, where there are mutual debts, did not appl ¥ 
and that a fet off muft be of a demand in the Defendants Bn vy 
He cited 8 Vin. 557. Bro. (Debt) pl.172. Ibid. (Condition) pl. 181. 
§.C. 1 State Laws 48. 3 Black. 304. 2Geo. 2.6.22 % Geo. 2. 
6.24. Bull. N. P. 179. 

‘On the 34 of Ofcber THE Cuter Justice, after ftating the, 
cafe, delivered the opinion of the Court to the following effect : 

M'Kean, Chief Fuftice. As a difcharge under the infolvent 
laws, while it exempts the perfon from future moleftation, leaves 
the effects of the Defendant for ever liable to thedemands of hiscre- 
ditors, the difcharge obtained by the Defendant in Error, can have. 
no operation in the decifion of this caufe. 

UA grain has been made, whether the Plaintiff in Error might 
have delalked his bond under the Engii/b ftatutes ; the firft of which 
takes notice of mutual debts, &c. The Judges there were, indeed, 
eouinion, that only debts of the fame dignity could be fet,off ; but 
this, I can difcover no good and fatistactory reafon ; and a re- 
dy was afterwards provided by a fubfequent ftatute, which de- 
Glares, that debts of different natures may be defalked. . 

yd he true ground, however, for the decifion of this eaufe, arifes 

from the conftruction of the feveral Acts of Aflembly tor the relict 


of 
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of infolvent debtors, for the afligning of bonds, and for defalcatigg, 
And the laft of thefe A&ts fays, that.** if two or more, dealj . 
“ ther (which words are not to be tound in either of the Engh tes 
tutes) be indebted to each other upow bonds, &c.”” when at ded 
tion is commenced, the Defendant may plead payment, ‘and give hig 
bond, &c. in evidence againft the Plaintif’s demarid. ei! 
If then, the obligee could have detalked the bond in qneftion, (at 
which, we think, no doubt can reafunably be entertained)’ and hg 
has legally afligned all his right and intereft in it to the’ Plaintiff jy 


“ Error, why fhould not the affignee be entitled tothe fame advanta 


fince the A& for the affignment of bonds has placed hitn‘on he 
fame footing ? ’ lly 

There is another elaufe in the Detalcation A@, which provides; 
that where a Plaintiff and Defendant have accounts to produce tne 
again{t another, ‘they may refer them, and the report of the referred 
fhall have the effect ot a verdi@: Now, although the words are coq 
fined tothe cafe of accounts, yet the conftruction of the A@ has fil 
berally extended the right and benefit ‘of flich a referrence, to every 
other caufe of aétion. 6 dh 

For the fake of Juftice, and to prevent an odious multiplicatiyg 
of fuits, we think, that the fame liberality thould be exercifed inthe 
cafe before us ; and are unanimoufly of opinion, that the Judgméat 
of the Court below ought to be reverfed. e! 

Judgment reverfeds’ 


Grane et. al. Admors, verfus Harrisy 


HIS Caufe came before the Court on a cafe ftated, which wal, 
in fubftance, as follows :—The inteftate, Zohn Graeme, in his 
life time; to wit, in December term 1772, obtained a Judgment a 
gainft the Defendant, in a plea of debt, in the County Court of 
Common Pleas ot Philadelphia. He afterwards died, being refident 
at the time of his death.in Great-Britain, of which kingdom he was 
a fubje&. Upon his deceafe, the Plaintiffs obtained Letters of Ad- 
mini{tration from the Archbifhop of York, in the faid king 
Which bore date the 25th of June 1784; but to this action, wh f 
was a fcire facias to revive the above-mentioned Judgment, the De- 
fendant pleaded, that the Plaintiffs never were Adminiftrators: Iffue 
was thereupon joined; and this queftion fubmitted to the opi 
nion of the Court, whether under the authority of the Letters 
Adminiftration granted by the Archbifhop of York, the Plainti 
could maintain the prefent action ? yom 
The point was argued on the 26th of September, by Rawk, for the 
Plaintiffs, and- by Sergeant and Swift for the Defendant. ~~ ™ 
Rawle relied on the A& of Affemily, which declares, that Lettets 
of Adminiftration granted out of the Province were fufficient for the 
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purpole of bringing adtions, State Laws. 30. He urged, that this: 1989. J 
jaw, as well as otherlaws of the Province, was recognized and con- aad 
firmed by the act of the 28th of January, 1777 ; that fuch letters.ot 


‘ gdminiftration were a competent authority by the law of nations; 


God). 33- 47- and that it had been determined in a filter State, that 
Ieners of adminiftration granted in New-York, were fufficient tu 
maintain actions in Conneéticut. Kirb. Rep. 270. 

Secjeant and Swift contended, that the neceMary operation of the 
Revolution, had altered the law declared in the aét of Affembiy, 
and the words “ out of the province,’ were evidently meant of 
places within the Briti/h dominions. “They urged, that this was 
apattempt to give more force to the letters of adminiftration, than 
they would be entitled to evenin the Lritifh dominions; for, if 
there. were bona notabilia, in England, and in Ireland, \etters of ad- 
miniftration muit be taken out inboth kingdoms, 2'Bac. Abr. 399- 
ui Via..59. pl. 6. ibid. gap. 1.-or, even if there were bona -no~ 
tadilia.in two dutferent provinces, as Canterbury and York, letters 
of adminiftration muft be granted in each. Palm. 163. The argu, 
ments a4 inconvenienti, are likewife in favor of the Defendant; for, 
it this authority is goed, the creditors of the inteltate muft purfue 
theadminiltrators in Eagiand, or any foreign country, where the 
law differs with refpe& to the priority of debts. Befides, the fecu- 
nitygiven. by adminiltrators, is only with relation to the apparent 
value of the perfonal eitate where adminiftration is grinted.—See 
a State Laws 41. Art. of Confed. art.4. Conft. Penn. feét. 34. 

The Court, having confidered the cafe and arguments, were una- 
nimoufly of opinion, that the letters of adminittration, granted by 
the archbilbop of York, were not a fufficient authority to maintain 
an.aGiva in this Commonwealth; and gave, 


Judgment for the Defendant, 


BuNnNER verfus NEIL. 


i nets § caufe was removed by Habeas Corpus from the Court. 
of Common Pleas of Philadelphia County, and, on the trial, e- 
yerdit was found in favor of the Plaintiff, for £4. 10. 8. which the 
défendant paid to the Prothonstary, and then moved to ftay. proceed- , 
ings, contending, that as the Plaintist’s demand was reduced below.. 
fio. by a direct payment, and not by difcount, or fet off, the 

imiff muft pay the cofts. af? Rm fs —“ 
Phe Plaintiff, on the other hand, obtained a rule ta-fhew caufe, 
why the Defendant fhould not. pay double cofts, under the A& ot; 
Affembly, which provides, that, if the defenddnt.removes thé caufe, ,’ 
and.afum under £.50 is found for the Plaintff, the-Delendant 
thall pay double coits. 


After 
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After argument, by Swiff, for thé Plaintiff, and Tilghman, tor the 
Defendant, the rule to ftay proceedings was made abfulute; and 
the rule ter payment of double colts, was dilc harged. *% 


THompson PH.oin Err. verfus Musse2 Pwo 
Actions, pn 


‘ 


qo ESE ations were removed by writs of Error from Fs, 
2 Common Fleas ot Lancafier County ; and, on return of the: 
reipective records, the procecdings appeared to have been as fol... 
low: 

I. On the frf?, or larger, record, it appeared, that.a Capias in. 
an actien of Debt in the Detinet, iiiucd at the fuit of Foha Muffler 
againtt Fobu Thempjcn, tor 200,000 wc ighgof tobacco ; and.the decla.. 
ration f{-tfortha pencl bill, dated the 3d of Zanuary, 1784, by which: 
Fobn Thompson binds himiclt in the penalty of 200,000 weight of fiet 
crop tobacco, of the infpection ot Arederick/burgh, or Falmouth, og. 
Rappahannock river, in Virginia, to pay 100,000 weight of tobacco, . 
oi the fame infpeCtion, to Fon Muffer, or his alligns, as foonasit. 
could be colleéted ot thofe who are indebted to the faid Febn Muffer, : 
and the Obligor ; but the faid 7242 Thomp/on agrees, that,. in cafe 
it cannot be colleGted, or obtained, he wiil be anfwerable for the. 
fame.”’*—Atter Oyer of the bill, the defendant pleaded payment, the. 
Plaintiff replied non folvit, and thereupon iflue was joined, .. ~ 

The caufe was tried at Lancaffer, on the 7th of December, 1786, . 
when the Plaintiff below gave in evidence the penal bill ftated ig. 
the declaration, upon which an indorfement was made and fubs: 
feribed on the 25th of May, 1785, that “ it was agreed by the. 
parties, that the within tobacco thould be fettled at the current 
price at Frederickfburgh, on the ift of May, 1784; at which time 
the within bond is confidered due, and is to carry intereft from th 
date.” There was, likewife,a receipt on the back of the bill, ig 
by Muffer’s attorney in fa, on the sth of Fuly, 1785, acknow- 
ledging that he “ received the within bill in full.” ys 

: € n behalf of the Defendant below, two indentures were giv 

in evidence, from which, it appeared, that the Plaintiff and De- 
fendant had entered into a copartnerfhip, for carrying on an ip-, 
rland trade during a limited period; and on the indenture lait made . 
between them, a memorandum was endorfed, dated the 3d of 
Fanuary, 1784, fetting forth the receipt of the two penal bills, 
on which the prefent actions were brought, and declaring that " 
fame, when paid, were to go in difcharge of what was due ‘4 
Thompfon to Muffer. Several letters were read from the. jatter to) 
the former, in which it was confeffed, “that AZu/ffer had no other, 
claim, but upon thefe bonds, againlt Thomp/an, and that cve 
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Supreme Court of Pennfylvania. 459 
gent which had been:mads fince they were given, was on their 
account. “The payment of a note fer £.46 was then proved, 
and an agréement, which had been entered into by Muffer, that 
“on the payment of £450 {pecic, and the remainder that may 
at due 1m warrants on the treafurer of the State of Virginia, 
which are received there in taxes at par, or equal to gold and lilver, 
allowing Muffer at the rate of 12% per cent. on the whole amount 
of the faid warrants, the fame fliali be a fufficient difcharge of the 
pill.” To prove the payment of /irginia warrants, according to 
the termsof the foregoing agreement, areceipt was produced from 
Muffr’s Attorney, dated the sth of uly, 1786, to this effect : 
“Received from Fobn Thompjon, £.1068. 11. 6% Virginia cur- 
rency in warrants on the Treafury of Virginia, which is fetrled in 
fpecie, at £1484. 4. 4. Virginia currency ;- being in full payment 
of his bond to Fobn Muffer, dated the 3d of Fanuary, 1784, for 
100,000 Weight of net craptobacco, of the infpe@ion of Frederick- 
fourgh, or Falmouth, in Virginia.” And, in order to thew that the war- 
rants thus paid, were receivable in taxes, at par, or equal te gold 
and filver, the Counfel for the Defendant below, offered to read 
an aét’of the Legiflature of Virginia, (which contained a recital of 
apreceding act) on that fubject, from a pamphlet, ftitched in blue 
, with the following title page :—** Aéts paffed at a General 

“ Aflembly of the Commonwealth. of Virginia, begun and held at 


«the public buildings in the city of Richmond, on Monday the 
«ad day of May, in the year of our Lord 1784.—Kichmond: Printed . 


“ by John Dunlap, and James Hayes, Printers to the Common- 
“wealth.” But the reading this aét being objected ta, on the ground, 
that it was not legally authenticated, the Court over-ruled the evi- 
dence; and a Bill of Exceptions to their opinion was tendered and 
allowed. 

The Jury gave a verdi& for Muffer, faying, that “ They find 
“414,236 weight of net crop tobacco, of the infpection of Fre- 
“ ot ek at or Falmouth, on Rappabaunock river, to be due to 
“the Plaintiff’ from the defendant, value £2000, with fixpence 
“ damages and fixpence colts.” 
tered generaily. ; 

Il. On the /econd, or fmaller, record, it appeared, that an action 
of debt in the detinet, for 200,000 weight of net crop tobacco, of 
the infpetion of Richmond, or Peterfourgh,in Virginia, was brought 
onariother ens bill of the fam date, by which “ Fobn Thompjon 


Vhereupon judgment was en- 


binds himfelf in the penalty of 200,000 weight of tobacco, to pay - 


to John Muffer, 100,000 weight of tobacco, of the laft mentioned 


infpeCtion, at or before the 1ft of May next enfuing the date of the — 


bill.”" The pleadings weré the fame in this, as in the preceding 


cafe; but the declaration being erroncoufly for tobacco of the in- . 


fpeftion of «* F; ederick/burgh, or Falmouth, in Virginia, on Rappahan- 


nak tiver,” the Plaintift’s counfel, after the Jury were fworn, — 


moved to amend the declaration, agreeably to the tenor and pur- 
port 


I 789. 












1789. 
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port of the writ, by ftriking out thofe words, and inferting,.* Riche 
mond,  Peterfourgh ;* which the Court allowed, without the cong 
fent of the Detendant, and directed the fame, Jury to be again im, 
mediately fworn for the trial of the caufe. his being done, and 
the Jury gone from the bar, the attornies of both parties,. fi 
an agreerent, that, “ as it was then very late, the Prothanotarye§ 
the Court might receive the verdiG, and that, if necelary, they 
would afterwafcs mould it into form.” : 
"The verdit then finds, * 17,853 weight of. net crop. tobanea, 
of the infpe&tion of Richmond, or Peterfturgh, in Virginia, to ‘be 
due to the Plaintiff from the defendant, on the bill atorefaid, and the 
true value thereof to be £446. 6, 6, Pennjylvania currency, with 
fixpence, damages, and fixpence colts:” Whereupon judgment 
was alfo entered generally, x 
Upon thefe records the genera! errors were afligned, and in mully 
eft. erratum pleaded in both caufes, They were argued togethes, 
firft at Lanciifer, and, atterwards, in Mb different terms, at Phis 
ladelphia, by Bradfyrd, Lewis, and Wilfon, forthe Plavnns¥ in Error; 
and’by Chambers, Hartley, Yeates, 7. B. M‘Kean, Sergeoat, and dae 
erp for the defendant. 
i¢ fpécific errors alledged againft the fr/? record, .were foury 
tft. “Dhat the declaration is for the penalty jn.a penel bill, but 
it omits to ftate, that Fobn Thompfon did not pay the fimaller, quane 
tity of £00,000 Weight of tobacco, or a certain f{umof money in liey’ 
thereof, on the day fixed for the payment ; fo that no canfe.of atiog’ 
is fhewn 16 have accrued to the Plaintiff below for the penahys.”’ 
3d. That this being an action of debt in the detinet; the yerdid 
js érronéous, becaufe it finds 114,286 weight of tobacco to bevdue’ 
t6 the plaintiff from the Defendant, and the true walue -thepes 
of to be £,2000, which they find of debt, &c. becaufe. the finds 
being of fo much tobacco due to the plainutf, is not an expref, 
termination of the illue, which 1s /2/vet and non foluit ; andibecaiife 
the finding is not of all that was in iflue, fince the declarations’ 
fét 200,000 weight of tobacco, but the verdi¢t is only for a1 4,286)" 
ahd nothing is faid of the reft. ey Seay 
~ 3d, That the judgment is erroneous, becaufe, enfuing thena- 
ture of the verdi&, it is for the value of the tobacco in money) and’ 
not for the tobacco itfelf; or, it that cannot’ be had, for the 
value thereof in monéy. _ rte 
4th- That the Court below were in an error, in over-ruling 
evidence ot the printed copy of the act of Aflembly of Hingitia; 


which purported to have been printed by the law printers of thay 


Commonwealth, refpecting the nature andwalue of Treafury ware 
rants, or certificates. , + 


rehty OT 
The /econd and third of thefe errors, were alfo alledged and apm 


plied againft the /maller record, with an. additional exception,iste 


wit,— That after the Jury had onee been fworn, the Court, with+ 


out the confent of the Defendant below, difcharged thems \pete 
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mitted the Plaintiff to 2mend his declaration, fwore: the 
gain, and neither gave the Defendant an impar'ance, nor pe ii A78i- 
the plaintiff to pay the olts’occafioned by his faulty declaration... 
SoD he canfes being held under advifement for a confaderable ume, 

hopes that a compromife ‘would take place between the parties, 
gue JUDGES now delivered their opinions feparately and. at large. 
e arguments on the records before 
the Court, have been ably and fearnedly enforced. To thefe, an 
rerthe authorities produced on both fides, I fhall briefly reter, while 
Jconfider in their order, the objections that have been made in 
favour of the Plaintiff in Error. os wer ae 
“y, Tv fapport of the firf'objeftion, a variety of precedents have 
beet fhewn of declarations upon’ pénal bills from 1 Mod. Ent. 180. 
81. Brown's Mid. Intrandi, Sc. 8c. and the following books 
were cited’: Doug. 658. 8 Co. 1 
4 Bac, Abr. 16. 363. § 
Cro. C. 515. 


wM‘KEAN, Chief Fuftice:—Th 


Cnup. 407. 
P8alk“g. Bu 


2. Vent.1 52. 
ro Vin. ar. 


Surreme Cott of Pennfylvania. 


7 Co, 10+ a 


3 12 Mod. 81. 1 Bulfr, 
16%. Salk. 662. 2L. Raym. 814. Carth. 322. Doéirin. Placit, 
ag "Gor Litt203- ’ tec 
ae the Counfel for the Defendant in Error have anfwered thefé 
cafes, by utging, that ayer of the penal bill was prayed and granted ; 
that'the Defendarit betow pleaded in chiet to the declaration, pay- 
mentpard joined’ ifftie s ahd that the verdid? was for the Plainnuif 
hey contended, that the Plaintiff was only bound to 
é the Putt of the action ; that it was not incumbent on him to 
éthat the fmatler quantity of 100,060 wei 
got paid’; that under the att for defalcation (1 State Laws 48.) the 
jury are to find the fur really due; and that the deféG, if it was 
one, is eured by pleadin& over in chief, and, alfo, by the verdict, 
[corroboration of thefe pofitions, they cited, Déug. 658. 8 Ca, 
1335 Vaugh. 93. 4.5. 4 Bat. Abr. 19. 
rat. Reg. 418. 


ht of tobacco. was 


16 Hob 199. _ 1 Lill. 
Cro. C. 269. § Com Dig. 57. $8. 60. 
166) r Salk. 37. 38.133. 8 Med. 356. 1 Lev. 1 
Cro. I, 668. Tri. per pats. 289: 290. 306.307. 36 
Cro. E. 68. 12 Mod. 459. 414. Carth. Rep. 80.94. = Will. 280. 
1 Stra.233. 2 Stra.925. 1096. sort. 1 Will. 255. 
WNP. 147. 148.3 Black. 410. Barr, on Stat. 3 
- 2 Black. 406. 1 Vent. ro8. ‘114. 122. 156. 1 Com. Dig, 
Kedlw. 187.6. 7 Rep. 10 a.. 9 Vin. Abr. 599. ple. . 
3. pl. t. 16 17 Car. 2.¢.8. ° 

‘We are clearly of opinion, that this dete 
with refpect tothe averment, cannot now be taken advan’ 
atrerror. “It might ihdéed, have been fatal on demurrer; but, at 
this period of the caufe, it is cured by the pleai 
and by the ftatutés‘of Feoffails. The defendant 
ment, which admits the declaration to be good, 1 
plf12. “The penal bill became’ a part of the record by the. eyer 
andif the Jury had not been fatisfied, that the {maller quantity w: 


0. 12 Mod. 44. 
« Cro. Car. §15. 


& in the declaration, 


bar, by the verdict, 
low pleaded pay 
10 Vin. Abr. 3, 


Cases ruled and adjudged in the 


not paid, they would never have given a verdict for 114,286 wej 
ot tobacco. This was the very thing litigated and determined - 
and it was the province of the Jury, under the aét of defalcation, 
‘to. alcertain the balance, which mutt have appeared from the. ey 
dence. The verdiét, theretore, alfo aids the omiffion of the aver. 
ment. Sce 3 Black. Com. 394. Carth. 389. Fenk. Cent. 21. cagag, 
Ibid. 288. ca. 24. Several ot the cafes cited on both fides~do iggy 
apply ; but all the late authorities (many of which are in point) 
fupport our judgment on this oceafton. Thofe cafes which bearg 
contrary afpe&t, dcdurred before the lait of the flatutes of Jesh 
ard previous to the more liberal decifions of modern Judges. 2 Bury 
"56. The general rule, however, is now well eftablithed, thatif 
a Plaintiff {tates his title in his declaration in a detective manuier, 
ic will be cured by a verdi&t ; but not fo, if the ritlé is totally de. 
fective in ithelf. Cre. £.778. sa 
2. The fecond objeétion is to the velit ; and to prove the fits 
validity of that, the Counfel for the Plaintiffin Error, have cited, 
Cro. F. 681. Fels. 71. 2 Roll’s Abr. 693. tit. Verdict pl. 5. Faughy 
75- 4 Com. Dig. 145. 1 Inf. 227, Cre. Fac. 31. Cro, B. 199 
‘2 Stra. 1089. 2 L. Raym. 1581. 3 Lev 55. 
To this the Defendant’s Counfel have replied, that ftriG fon 
in a verdict is not now required ; that it needs only to be under” 
_ftood what the intention of the Jury was, agreeably to which the” 
verdiG may afterwards be moulded into form; that the conftant 
practice in a!l the Courtsin this State, as well before as fince the” 
Revolution, has been to enter the verdicts on the iilue of non Sahiit 
in the manner that has been ufed.in the prefent cafe ; that the in 
tention of the Jury is plain; and that the mode of entering their” 
verdi&t is the act of the Cletk.—Hob. 54. Co. Lilt, 227. a. Salk” 
328. pl. 2.. 2 Lill. Abr 798. 4 Bac. Abr. 58.59.99. § Bac. Abr. 
297. 208. 314. 2 Burr. 700. Cro. E. 664. ‘et 
Fhe Court, concurring in thefe reafons, cannot allow this” 
exception. , ty 
3. That the jidgment is for money, and not for the tobacco ite” 
felt, or, if that cabnot be had, then for the value thereof,. makes” 
the ¢hird objection ; in fupport of which the following books are’ 
cited: Yelv. 71. 8 Vin. Abr. at. pl. 15. 17. 18. ay 
Bot it is contended on the other fide, and fuch is the opinion of 
the Court, that it the verdi& is good, the judgment muft likewife 
be fo ; for being entered generally, when it is drawn at ‘Targe, it~ 
may be put into form; and_ the merits having been tried, jufticé” 
muft be obtained without being entangled in technical niceties." 
Cro. F. 502. 6 Mod. 270. 1 Wils. 1. 2 Stra. 931. 10t3. 1 Sie 
376. 5 Mod.'227. 1 Vent: 119. 2 Wils. 380. “Cowp. 407: 


a 
“4 


4. The Jef error affigned in this record, refpects the refufal ot? 


the Court of Common Pleas to admit the Defendant below to'read'in 
evidence, a copy of an act of Affembly of the State of Virgintay” 
printed by the Law Printers there, and ftitched up, with a few 
other ais, in a blue paper cover. Te 
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To maintain this objeGtion, it has been argued, that in Great- 
Brituin a public a&t of Parliament is proved by the: printed fatute 
book ; thata general hiftory is a proof of a general tranfattion, 
though not of a particular one; that this is a generel a&, and pro- 
mulgated in the ufual mode of promulgating the laws of Virginia; 
that by the fourth article of the late Confederation, the Courts are 
obliged to take notice of the aétsand proceedings of other States, as 
ck as it they had occurred here; and that the ordinances of 
France, the laws of the Dani/b illands, proclamations in our filter 
States, the ftatutes of England, Ireland, and Scotland, heralds’ books, 
and regiiters’, have frequently been read in evidence in this Court, 
hecauje of their oublic notsriety. 12 Mod, 86.215. 26.403. 12 Vin. 
Abr. 119-1 Atk. 47. 2 &q. Abr. 406, 409, Coup. 407, - Gilb. L. 
Bots. . goledl 

1 opposition to. thefe arguments, it was, contended, that the 
laws of Virginia ought to be proved as other ta@s in foreign coun- 
tries; that in Great-Britajgprivat. ftavutes muft be proved, either 
by{worn copies, or authenticated under the Great Seat; thatevery 
man is, indeed, obliged to know the laws of his own country, for 
they are prefumed to be in every man’s breait, and the f{tatute book 
contains hints of them; but the laws of Virginia are unknown in 
Pennfylvania, and are not ia any wife obligatory upon-us; that the 
sealon. why priva/e itatutes muit be proved pelea they cam be re-, 
ceived in evidence, applies ftrongly to foreign a&ts ot Affembly, ‘tor’ 
noman is abliged to Know them ; that an act ot Aflembly in print 
is.no better verified than.if it were in writing only; that this act of . 
Allembly might have been forged, or repealed, and yet, it would bs 
impracticable on a fudden,. pending a trial, to prove it;: and thar 
there is no precedent of a determination of any Court, that fuch a 
copy is good evidence ; for, indeed, it militates againit the general rule 
ofevidence, ‘ that the be’ evidence the nature ef the cafe will ad- 
mit, ought to be produced,” anda {worn copy ,compated with the 
votes might have been had, or fome other regular authentication, 


1789 


mh 


‘ ~ 


Gib. L. BE. 4. 5. 13.16.17. 12 Mod, 403. 12 Vin. Abr. vag.’ 


pl. 59. ldid. 119. 1.20. 1 Salk. 121. Cowp. 174+ Prec. in Chan. 
907-4 Lill. dor. 207. 3 Sulk. 154. Dong. 1. 572- Bull. N. P. 
a, Old Law of kv. 66. Tri. per Pais. 232. 3 Feurn. of Cong. 493. 
wath November, 1777. Bait 

This fubject has been very ingenioufly difcuffed. It is in a great 
meafure new ; fo far, atlealt, that it does not appear to have come’ 


formally before any Court, ’till it arofe in the prefent caufe at’ 
Lancafier. But, at the fame time, I muft remark, that I never* : 


heard “till then of fuch evidence being refufed; and, without op- 
‘ pofition, 1 am certain it has very frequently been admitted. 


vt 


Our law is not confined to particular precedents and cafes, but’ 


confits in the reafen of them ; for, the reafon of the law, is the life 
of the law. I admit, that this.printed copy of an aé of affembly, 
ough it purports to have been printed by the law printers of Vir- 


, gina, 
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1789. ginia, is not fuch good evidence as,a {worn copy,, compared: with 
5" the rolls, or an exemplification: under the Great Seal; but,thefe 
: odés of ‘authentication are, likewile, inferior to the original law 
itfeif. Ifthe Plaintiff in Error had been fued. in Virginia, this 
sits. book of the aéts of Aflembly would there, unqueltionably, 
ave been good evidence; and I can difcern no fatisfactory. reafon, 
why, as he is fued bere, the fame evidence fhiuld not be recepyed, 
at lealt prima facie , for, although it were a forgery, and thespegef 
in that refpect, could not on a fudden, during the fhort period of 
a trial, be produced; yet, in cafe of any fe ale {ufpiciony the 
Court might referve the point, and give the party leave upon ¢fia. 
blifhing the fact, to move for a new trial. - oof 
Lord Chief Juftice Willies fays, in the cafe of Omichund v.. Barker, 
1 4fk. 24. that “ the rules of evidence are to be confidered,, as poli. 
fitive artificial-rules, framed by men for their conventence-in relpect 
to the tranfaGtion of bufinefs in the ot Juftice;” but pa 
has been no rule eftablithed, as far as nowledge extends, com. 
 cérning the evidence now under confideration.. It has been ak 
‘jn. the Courts of Great-Britain, *‘ to allow fuch proof-as they bee 
yond the fea will allow.” ‘This, however, mult be fubje& Lone 
ftri€tions : And, although the general principle and rule otevidenge 
is, “that the beft evidence the nature.of the thing wall admit, fig, 
be’ given,” yet, by conftant practice and allowance of the Jutlges, 
“this rule is frequently difpenfed with. Were it not, indeed, dor 
this, cohtroverfies in Courts of Juftice would be entangled with te 
many difficulties, and attended with top great.truuble and)ege 
pence, to permit men to, feek for redrefs of many wrongs.in ade. 
l'way. The faine reafon, that would induce this Courttaae 
“quire a law of Virginia to be proved as any other fact, mutt, induge: 
‘theni to infift upon the like proof of the Laws of every other Stat, 
kingdom, or.empire, however remote; a pofition pregnant with 
intolerable inconvenience ; deftru&ive to trads, commerce, and 
credit; and, in feyeral cafes, fatal to, juftice. acne) 
Though the practice of the Courts, or forms of pleadings) 
which pals fub filentis, do not make the law; yet, in.a.cafe' hi 
the prefent, a conftant pratice of permitting acts ot Affembly, of 
Jaws to be read out of printed books, without oppofition,,is@ 
reat evidence of the law; and fuch printed copies, being of publie 
jiotoriety, and relied on as genuine, have the prefumpton ol,amt 
thenticity, in their favor, and afford a reafonable fatistaQgon to she 
pind of their truth and accuracy. me, 
“Upon the whole, therefore, I. am of opinion, that the Court 
below erred in the rejection of the evidence in queftion ; and that 
for this caufe only, the judgment ought to be reverfed. ; dd 
With look to the errors alledged again{t the /econd.reco 
they have all, except one, been confidered and difallowed,, imthe 
courfe of the-preceding obfervations. The one that remaiqsa® 
be decided is, that the Court below, on motion. of the mee 
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Gor the PlaintifFthere, permitted the declaration to be 2 by 1789. 
aie writ, after the Jury had’ beeh {worn ; and then had the i 
fworo again, and received their verdi, without confent, with- 

feat giving the Defendant liberty to plead anew, and without ap 
imparlunce, or awarding the piynuent of cofts by the Plaintiff, 

i fupport of this obj-Aion, it has been urged, that the amend- 
mefit’was an alteration in fubflance, and changed the nature of 
tlie defence; that there is no precedent of fuch an amendment at- 
ter the Jury was fworn, therefore, it is hoped, that this Coust 
‘will fot enlarge the Perak of amendments, by making a new 
ofie ;and that the Court bélow had ho power to difcharge the 
Jory after fworn, without confént; or, if they had, that they 
ought to have granted an imparlance. Stiles’ Pradt, Reg. 45+ 49+ 
Salk. 47. 3 Lew. 347. Carth. 465. 2 Black. Rep. 985. 2 Aira. 80. 
\Fitz!'193- °% Bac. Abr. 236, Giib. Pract. C.P. 79. 80... . 

"Od the other fide, 7 ‘infilted, that the amendment was on- 
fy to inake the declaration’ conformable to the writ; that the me- 
nits came before the Jury, and the caule was fairly tried; and 
tliat fuch an rn ma be _ at any time, 3 Black. Com. 
406. a8 ep. 43. 2 Burr. 756. 5 Burr. 28 Lev. 347- 
OH T. Raym. $3. 4 Burr. ag69. Crip 841. 1 Wi. 4 Be. 
Mr. 30. Comb. 14. 2 Vin. Abr. 326. : 

The Court would willingly fupport this proceeding, if, le- 
gilly could ; fur, they are no friends to exceptions like the prefent, 
where the merits have been fairly tried. But we can find _no cale, 
of opinion, to favor it in all its parts. I have met with but one, 
which mentions, that “ after a Jury fworn, fometimes a Juror j 
withdfawn, on putpofe that there may be an amendment, if it 
fut enreréd upon record” ‘This cafe was not mentioned at | 
bat) but is reportedin Comberbach 419. Rex v. Edwards... 
Sappofe; “however, that thé Court had given the Plaintiff leave 
tinake the arnendment before the trial, which they might un- 
giefionably have done, as the nature of the a€tton was not there- 
by changed ; yet, it was in the election of the Deéetendant, either 
t take Cofts of the Plaintiff, or to imparl to the next term; f 
he liad a right to advifé upon a plea fitting the declaration [9 
amended’; or, if the amendment did not, in his opinion, require 

_ alteration of the’ plea, he might take the cofts, and enter rhe 
fame plea immediately. At alfevents, I think, he ought to have 
beéw alla@wved, if he pleafed, to plead again after the amend- 
ment, and fo join a new iffue. 1 Lill. Abr. 70. d. 71, a.. Comb, 58. 
20tra. 950. And T have found two cafes in Judge Fenkins’s Centue 
ties; in which it is held, that a Jury difcharged before verdi&t, 
fiiall not be charged again, but there mult be a tiew venire facias. 
Jerk: Cent. 6. ca. 9. Thid: 283. ca. 13. ary 
Since, then, the faéts relating to the amendment apres upad 
the record, I am of opinion, that the proceeding of the Court 
below was’erroneous: Andthis judgment, alfo, ought, therefore, 
We reverfed. - Nao ATL&ES,. 
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Aries, Fufice:—In thefe two caufes of John Thompfon, Pirffy: 
in Error, v. John Muffer, 1 concur wth THE CHIEF Justice iw 
every point except two. ; Very 

One of théfe is the objeGion refpeCting the Virginia a€t, and the. 
othef is the mis-trial. As to the firft, ic feems, that the~ Juftices 
below,’ on the trial of the caufe, refufed to admit in evidence, on 
the part of Thomp/on, a printed papet, faid to be an act of Aflema. 
bly of the State of Virginia, upon which a bill of exceptions was 
filed ; and this is now afligned as one caufe oi error. 

Had that a& come before them exemplified under the feal of) 
the State of Virginia, the Court ought certainly to have admitted» 

it, as it would then have been within the rule of law, whicly res: 
quires the utthoft evidence the nature of the fa& is capable of; but, 
as it was offered’ to them without fuch exemplification, or any» 
proof of its being compared with uhe records of that State, or even’ 
of its being printed by the Printer of the sof the State, ‘I can- 
not join iti the opinion, that the Juftices have-erred in reje&- 
ing it; or, that théir havirig refiifed to admit it in evidence in that) 
fituation, isa fufficient caule for the reverfal of their judgment. “Ire 
was offered to prove'a fa& refpeCting a certain clafs ot Virginia cer) 
tificates ; and fromthe face'ot it, I think it will appear, that it iss 
not the whole law of the State refpeQing thefe certificates. Thise 
might have been a reafon with the Court below for rejeQing ity” 
and I fhould have thought it a fufficient one; for a record is nor 
to be taken by parcels, ard the whole is evidence, or none. 

We are to pay adue regard tothe laws of our Sifter States, wheny 
we dré under the fieceffity of determining upon centraéts which’ 
have taken place within thofe States, and have reference to thele’ 
laws? but we ate to be Catitious, and-not to fuffer ourfelves to be 
impofed on. Exemplifications are eafily obtained, and they are’ 
not expentive. We find that the Judges in England have gene- 
rally had the precaution to require exemplifications of aéts ot Par-\ 
liament, which did nét concern the kingdom in general, properly’ 
compured and certified, before they would admit them in evidence! 
in their Courts of Jufticé ; though made within the kingdom, they 
do not deem: themfelves obliged by their offices to take noticeol 
them without fuch exemplification. And fo, I think it is a propery 
and neceflary precaution in the Courts here, to require certified! 
copies of the laws of our Sifter States, before they are admitted) 
with us; efpecially when they appear before us, as this did,in 
pamphlets of a few fheets, not bound up with their body of laws 
and, as we are not obliged, and cannot be fuppofed, to-know theitt: 
laws, it feems the more neceflary. 16 

As to the mis-trial in one of the caufes, it feems to me, that the! 
parties themfelves, at the time of the trial, waved every advan 
tage tuat might have been taken of it. They permitted the amend 
ment, and went on to. trial without demanding an imparlancey 


the merits of the caufe were fully heard; and, after the Jurytelt, 
the 
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therbar, the Counfel on both fides agreed, by writing under their 
hands, that the: verdiét fhould be taken by the Clerk of the Court 
agreeably to what thould appear to be the intent of the Jury, and 
that- they would mould it into form. After this.conduét, and 
fuch proceedings, I think the objeGtion ought not to be fupported.. 

But, as may brethren think diiferently from me on, thefe points, 
the judgment in both caufes mult be reverfed. 


Rusu, Fuftice:—T here can be no doubt, thatthe laws af Vi7- 
ginta arg evidence; but the queftion before the Court is, in what 
manner fhall they be authenticated, in order to render ‘them admif- 
fible evidence toa Jury? - 

Upon «fablifhed rules ot law, and, alfo, on general principles, I 
amo! opinion, that the Virginia, act, printed. by, the ip atta 
Printer, ought.to have been given in evidence tothe Jury. ' 

No evidence thall be sageived, which fuppofes aftill. greater evi- 
dence behind, in the Mies own poffelfion and, power. On. this 
pene’ the printed act ought to have been laid betorethe Jurys 

aufe, it. cannot be faid, that either the original, or a copy under. 
jealy was in his. poffeffion or power, Both might have been refufed 
tahim at the office inVirginia; and this Court, having ne controul 
oyet that office, could not have given any relief. “All laws thould 
becontirued, as far as may be, foas to guard azaint what men 
may do; and-not to truft to-what they cwi// do. 

. Sir William Blackftone, in the third volume of his Commentaries, 
page 330s {peaking of the Court of Chancery, lays,‘ It a.quettion 
“comes before that Court, or a-Court of Law, which, is properly 
« the object of a forergn oe gr law, they will both receive infor- 
“mation what is the rule of the. country, and will bothdecide 
‘,aceordingly. Both Courts-follow the Law of Nations, and col- 
« de& it trom biffory, and the mokt approved authors of all countries, 
“ where the queilion is the object of that law; as in the.cafe. of the 
privileges of ambafladors, hoftages, or ranfom bills. In mercan- 
« tile tranfactions,, they follow the marine law, and argue from the 
“,ufages and authorities received in all countries.” From this 
language, it would feem, to be the opinion of the author, that 
the fame evidence, which any Court abroad would. have received, 
would alfo:be received in England, where the fubject in litigation 

wires it. . . 
olf, then, the Virginia law might have been given jn evidence in 
thatcountry, of which there can be no doubt, it was the duty of 
the Court in Pennfylvania to have received information of the rule, 
orlaw, of Virginia, trom the fame fource that would have been fa-. 
tisfactory tothe Judges there. Every country has a right to pra- 
tulgate its laws as it pleafes; and whatever printed authorities are 


‘teoeiwed in a.foreign country as evidence of its laws, are,.in my 


fone evidence of the fame laws to a Court and Jury in Penn- 
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¥¥7Bo. To the larger record, as it was-called at the bar, to diftinguith 
K—.-—— it from the other, a fecond objeGion. has been made, to wit, thet - 

the declaration dots not fay, that the Defendant negleGted to pay 

or deliver 100,000 weight of tobacco ; the declaration being ona 

penal bill. With regard to this peint, I rather think that:the-ver. 

diG& will not cure the objeion. The cafe in Gro. Garei seg. 

Baynes v. Brighton, feems to be in point. Debt was brow 

for forty fhillings; and the declaration was held ijl aiter 
verdi&, becaufe the Plaintiff had not alledged, that the twenty © 

fhillings were not paid at the day: for, otherwife, the forty thil. 

lings were not due. - I am induced to lay the more ftrefs on this 

authority, becaufe the principle of that cafe is recognized both in 

Douglas and Salkeld’s reports. In Dougl. 657. by a recent andfos 

lemn decifion of the whole Court, it has been held, that if theins 

dorfee does not prove at the trial a demand on the acceptor andiyes 

full, even a verdi@, in fuch café, wilkgot help him. . The well 

known cale of omitting the Scienter ere admited to: bedawi 

‘The cafe is exprefsly relerred to as reported in Salk. 662: Thede 

claration was, that the Defendant kept a buil that ofed to’ rumae 

men, but did not fay feienter, &c. “This was held ill after verdi@y 

for the action does not lie, unlefs the mafter knows of this quas 

lity; and the Court cannot intend it was proved at the trial,adthe 

Plaintiff need not prove more than was in his declaration, Soda 

the cafe at bar: the Court cannot intend that the Plaintiff proved 
at the trial, that the Defendant did not pay, or deliver, 100,000 « 

weight of tobacco; . becaufe, not bales alledged in the declaration, 

the Plaintiff was not under any neceflity of proving it: uit 

With refpe& to the ether objections to the larger recordy 4 

entirely concur with my Brethren. | olla 

I concur, alfo, that there has been a mis-trial in the other canfe 

tried between the fame parties. Black. Rep. 785. is in point: Whiere 

the declaration is amended in a material point, a rule thould/ bé 

given to plead. If the Plaintiff has a right to amend, he is.alfo 

Lound at the fame time to give a rule to plead, that the Defendant 

may not be furprifed at the trial; andyomitting to do fo, is esror,! 

The Jury was {worn to try the precife and identical iffue joined 
by the pleadings; and if ¢baf was afterward altered or — — 

the Plaintiff, the verdi& will not help it; becaufe a verdict wi 
net help that which was mot in iffue. Gtlb. Hift. and Pra&s Com 
Pleas. p. 100. my 2 
~The Court below had no power to difcharge the Jury afterthey 
were {worn, without the confent of both parties. It is true, that 

in 2 Sfra..2t17. it appears, that a Jury was difmiffed ‘after 
were {worn, becaufe no iffue was joined. But as there wasn 
fue joined in the caufe ot Muffer and Thompfon, the Court below 
have aéted erroneoufly, and contrary to law, in difcharging the 
Jury without the confent of both parties. S19 a0 
.. I think, upon the whole, that judgment fhould be reverfed in 
both caufes. Bryas, 
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theiChief Fu/tice, tov the reafons which he has affigned,’ 1 
sent myfelt with genetally-declaring, chat I think the’ judgin 
en thefe recordsought both to be reverfed.  * 33! 120,10 


By THe Court :—Let the judginents of-the Court below, of 
portly records; “be fet afidie. oth is 


ABgvan, Juftice :—~As I agree entirely in Nic ope RE ts 1 Be. 
exit 


s ‘ "3 
: F a 


“ ; : ot 
“Respusrica verfus Negro Bersey,.¢t al. 
g ss otiel> iat 

FOHIS was a Habeas Corpus ad fubjiciéndumy whic hal beech 
oki: allowed by Mr. FufiiceBayan, and, afterwards? brought by 
himibefore the Court. The cafe was twice argued pofirthanithe 
agth of June 1786, by Bradjord, on behalt.ot Samuel Moore, who 
claimed the negroes as hisderwants, and by Lewisy,in behalf of the 
negroes ; anda fecond tingg, ia d4pri/ term 1786,-by the fame conn 
feldomthe claimant, and’D Inger fall and #rfberdor the defendants. 
‘Bho Court having heldthe matter under atti fement till theprefent 
term, the Judyes delivered their opinions feparately, in the follows 
ing order; the Chiet Jultice {tating the circuraftances:of the ¢afe, 
and the arguments.of the Counfel, in the courfeol his obfervationis. 
Mh ean, Chief Fuftice?—The negro Betfey, tor whom the Ha- 
bet¥'Corpus iffued (and upon whofe fate, that of the two other ne 
genes depends) was bora before the 1{ of March1780; ‘to et, 
wmthe year 1779, andher name, age, fex, é&c. were not régiftéred 
inthe office of the Clerk of the Peace of the county of Cheftér; th 
which the malter, Samuel. Moore, then inhabited, ‘on, or-before, 
theiatt.of November, 1780, agreeably to the diretions of the a& of 
Aflembly, entitled, “ An aé for the gradual abolition ot Stavery,” 
palledon the sitof March, 1780. See 2 State Laws-282.'° 
» The queftion, that is fubmitted to our confideration thefe 
fatts, is, whether the negro can be held asc fervant until theatrains 
the age of twenty cight years? or, whether he is abfolutély free? 
» On-the part of the mafter, it has been argued, that, although 
bythe fifth and tenth feétions of the a& of Affembly, the owner, 
oe matter, of any negro, or mulatto, flave, or: fervant’for life, or 
fur thirty one years, then within the State, or his tawful attorney, 
ought to caufe fuch negro, or mulatto, to be regiftered on, or be- 
fore, the. r{t day of November 1780; yet, by the fourth fedtion, i 
is provided, that every negro, or mulatto child, bora -within-this 
§eate, after the pafling of the att, who, in cafe the: a’ had: not 

d, would have been born a fervaat for thirty one years, for 
ife, or a {'ave, fhould be deemed-a fervant until the age of twenty 
eight years. It was urged alfo, that the Legiflature could ‘not‘in- 
tend-a greater favor to negroes and mulattoes, born as-flaves, or 
fervants for life, or until the age of thirtyone years, beforethe pafe- 
ing of that act, than to thofe born afier ; thatthe intention of the | 
Legiflature is.to govern in the conftruction of this-a@, which, = 
MAYA Ww 

























ajo Casts ruled and: adjudged in the 
well as in all other legiflative acts, in doubtiul cafes, mul be:cop.. 
ftrued according tothe reafon and fenfe of the law-makers,. exp 
in the feveral parts of the act, or to be: collected by conlidering the 
frame and defign of the whole. 21 Aded. 161. - And thatthe maxi, 
is, Ubi eadem ratio, ibi idem jus. Sie 
For the negro Betjey, the counfel have agreed in the rule for the. 
conftruction of ads of Affembly, but, they argue that the pth, 
fe&tion of the a&t under confideration is pofitive, that all negroes, 
2nd mulattoes, held as flaves, or fervants tor life, or until-the 
of thirty one years, fhould be regiftered before the 1{t of Nevembg. 
1780; or that they fhould be free; that this was the intentionof, 
the Legiflature is confirmed by the roth {eétion, which declares) 
that they fhall be deemed freemen and free-women ; that where, 
the wordsare expre/s and poftrve, there is no room leit for confines 
tion ; that the law favors iberty more than property; and that if thes 
cafe-fhould appear doubtful, the judgmems thould be in favor of the 
Eberty of negro Betjey. . mo git 
Since the argument, the, Court have again read the a& of Afem 
bly and maturely contidered that, and the feveral reafons urged by the; 
learned Counfel on both fides; and as this isthe firft cate that hag! 
come before them upon the argumentsof Counfel, and asthe judge. 
ment now to be given, will govern in all cafes of the like fortior: 
the future, it feems to be proper to give the grounds and reafons 
npon which they tound their decifton. ibs 10 
It may be obferved, that neither inthe fifth nor tenth feions; 
is'it faid, that negroes or mvlattoes held. as flaves, or for-lifejvor 
onti} thirty one years of age; not regiltered. on or betore the hol 
Nowember 1780, fhall be free, and difcharged from any /onger ferwiery 
but only (by the 5th feét.) that they thall not be deemed torbe 
flaves, Or fervants for kfe, or until theage of thirty one years; amit: 
by the senth feQion it is added, thatthey thall be deemed as freemen! 
and freewomen. |The words “ freemen and free-women,”’ teem 6 
have been ufed in oppofition to the word “ flaves,” or “ fervants fi 
*© life?” or, “ until the age of thirty one years,’’ and not to meany ; 
they fhall be abfolutely tree from every {pecies of fervitude. | Had, 
this been the intention of the Legiflature,- words were eafily.to bel 
found to exprefs it in the-moft unequivocal manner. art. 
There is a feétion in this act of Aflembly, which was notad? 
verted to by the Counfel on the firft hearing, that contributeste 
clear wp the intention of the Legiflature on this point: Jt ss:the 


fixth, anid comes in by way of provifo-or reftraint upon the fifth 


There, the owners or matters of any fuch negroes or mulattoes) 
“tho? not regiftered,” Thali bé anfwerable for their maintenance im 
cafe they become paupers, unlefs fuch owners or matters hall 
mantimit them before they arrive at the age of twenty eight yeassg) 
by which itis evidently implied, that the former owners or 

may {till have an énferef? in them, notwithftanding they fhouid net 
be regiftered ; otherwife, why fhould it be made a-condition otyam 
exemption 
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exemption from maintenance, that they fhould execute and record, 1789: * 
jwthe proper county a deed or inftrument, fecuring to fuch flavess+\ 


opfervants, their treedom before twenty eight yearsof aged? © ns 
“(The interef remaining to the owner, or malter, in an unregif-- 
tered negro or mulatto, is not exprefsly declared im any part of thee 
ay bur from the {cope ofthe whole it may be collected, that the 
meaning and intention of the Legiflature was, that al? negro or> 
mulatto ilaves, or fervants for life, or until they thould arnve to» 
thirty: one years of age, within the State at the time of pailing-the., 
aft, who were then under the age of twenty eight years, might be. 
détamed as fervants unul they arrived to that: age, though they 
fhould not be regiftered; buttif the matter detained-thea in fer-~ 
yiceunti) that age, and they thould afterwards become /¢Wargeabley 
infuch cafe, he, his executors, admini(trators,. or-afligns; »thouldy 
beobliged to maintain them. This con(tru&tion feems to, be tur: 
ther warranted from that part of the fitth fection, which affigns 
the reafon for regiltering the names, ages, and fexes-of faves, aad” 
fervents for life, and unul thirty one years-of age, to-wit, ‘in order 
toafcertain and diftinguith them from all other perfons; thofe bora 
before, or after, pailing the act, and under twenty eight years of 
ageas well as thofe who fhould not be regiilered, though above 
twenty eight’ years of age. 
/Phough the: aé& ot Affembly with refpe& to this queftion is 
not fo clear as it might have been, and as I could with it, and. 
though different gentlemen may reafonably entertain different fenti- 
ments concerning it, yetas'1 mut give an opinion, it mult be my. 
owns’ “Upon the whole then, I think, that negro» Bet/ey thoutd 
remain as a fervant until fhe thall arrive to the age of twenty eight 
unlefs freed fooner'by her matter; and that fhe be then ia-! 
titled to the like freedom ‘dues and other privileges,-as it the had 
been born after pafling the a@ for the gradual abolition of flavery. -) 
I know. not what other:conftruQion to put on the fixth-feétion.. 
Ifthe word “ not’’ in the fifth line from the end of this feGtion,: had’ 
been expunged, I fhould have been of.a different opinion ;, Dut the: 
engrofied act has been examined, and the word, *&not,” isnt. ("Phey 
Legiflature muft have had fome meaning in utingthis word, as well 
as in the fentence that provides that, “ unlefs his orher mafler or’ 
“ gwner, {hali, before fuch flave or fervant attain his or her twenty 
“eighth year, execute and record in the proper county, a deed: ory 
‘sinftrument, fecuring to fuch flave or fervant his or her freedoms” 
By this judgment, if I fhould be miftaken, the negro’ Bet/ey is 
inno worle fituation, than if ‘fhe had been born after the’ patiing’ 
the a&,: and I do not know a feafon why the thould be in a better: 
Were the difcharged from her matter, fhe would be incapable to 
take care of herfelf, and her parents are unable to educate her: 
She'cannot fuffer fo much by living with a good matter, as being , 
with poor and ignorant parents:- By a contrary judgment, ‘fhe;:as 
Ihave jult hitited, would be little benefited, and her mafters: who 
we hitherto 
q 
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472 Cases. ruled and, adjudged in : the 
hitherto has derived no advantage from her fervices, and -has: begy 


-x— fubjeded tocontiderable expenees fer her food, clothing, and lody, 


ing, would be a great fufferer; fo that the balance on this-confiten 
ation feems, likewile, to preponderate.on the fide toriwhich bahay 
declared iny Opmmion. > bogie 
Arties, Juflice:—T his caufe was argued in the Sapreme Coup 
in. June 1756; but as Mr. Fufiice Rusu and myfelf were thenab. 
fent,. another argument was requeited for our datisiaction, andith) 
gentlemen of Cuunfel for the partics having obligingly acquiefceg 
in.our with. 4 ott ng 
“The queftion anfes.upen an a& of Affembly. of this Starepiny 
titled, *¢ Anat tor the. gradual abolition of Slavery,’’. patied onthe 
1itday of Mfurchin the year 1780, and itis, whether a negrochild 
born before the palling. of that a, and-not segiitered agreeablyaip 
the directions it contains, fhall be free,orbe ina fimilar fituaqiog 
with thefe born afier the palling of thegd, that is a fervantuif 
twenty eight years of age : Sy otahigil 
It is agreed that thefe negro. children were born: betore.the 
of the act, and that they.and. their pasengs were. at thatiti 
flaves, or fervants for lite,, of Samuel Moote of, Cheffer county, whe 
neglected to regifter them. agreeably to the directions of thecal, 
In confequence of this neglet on his part, the: parents havevobrain: 
ed their freedom, and the children now feek iz, thatthey may fol) 
law, and be under the careand direchion of, chofe parents; initeady 
of a matter. Bs | 
- » Fhe a@, alter declaring in, the third feGion; that negroesiaié: 
maulattoes, born after it was.pafled, fhall not be deemed: {lavesyiom 
fervants for life, and extinguifhing all flavery of children im: conten 
quence.of the flavery of their mother, provides in the fourth feGion) 
that uch childrea as fhould be. born afier the pafling of the dai) 
(who would, in cafe it.htad not been made, have been born fervants 
for. years, or life, or flaves) thal! ferve until they attain the agélof 
twenty eight. years, and, in cafe of fuch children being abandoned 
by the mafter or miultrefs, directs their being placed out apprentices 
by the avericers of the poor...., ‘oth 
_ So tar the a& confines itfeif to children darn after it was pall 
Thefollowing fetion, to,wit,. the fifth, includes every defoription 
of thefe people of both fexes and all ages, and under this andthe, 
tenth feGion it is, that the parents of thele children have obtained, 
their freedom. . This direéts that every owner of negro andy 
latto flaves, or fervants for life, or till the age of thirty one’ yearspat) 
that time within the State, fhall caufe the names, agess and, fexem 
of fuch their flaves and fervants to be regiftered, or entered.omm 
cord, in books to be provided for that purpofe by the Clerks 
feflions in the feveral counties of the State, on or before the ae 
of November 1780; and declares that no negro -or mulatta 


“within the State, fhall, from.and after the faid firft dey of; 


ber, be deemed a flave, arfervant for.life, or till the age of thi 
one 
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she yeats, unlefshis, or her name, fhal! be entered as aforefaid on 1 999. 
record, -And by the tenthiit is enaétcd and declared, that no Coed 
or woman of any nation or colour, excépt the uegroes and 

gulatoes, who fhail be regiftered as aforefaid, fhall be deemed, 

adjudged, or holden, within the territories of this Commonwealth, 
as faves, or fervants for life ; but as freemen and free-women. 

“Under thefe feGtions ot the act, it fhould feem, that freedom is 
fetuted to every negro or mulatto within the State, at the time of 
making the act, who was not regiftered agreeably to its directions, 
onthe firft day of November 1780: but a doubt hath arifen under 
the fixth fe&tion, with refpect to thofe, who are under the age of 
twenty eight years, though born before the making of the aé. 

W This fe&tion comes ia by way of provifo to the fifth, andWe- 
@ares, That any perfons who had-the ownerfhip or right to the 
ferssce of any negro, or mulatto, at the time of paffing the a&, 
fisy or her, heirs, executors, adminiftrators, and affigns, fhall be 
fiable to the overfeers of the poor of the city or plate to which fuch 
negro or nmulatto fhall become chargeable, for the expeneés fuch 
precfeer may be put to, through the negleét of the owner, maiter, 
or miftrefs of fuch negro or mulatto, notwithftanding the name’ 
aidvother defcriptions of fuch negro or mulatto foal! not be entered 
and revorded as aforefaid ; unlefs the matter or owner fhall, before 
fuch flave or fervant attain his or her twenty eighth year, execute” 
aidbrecord in the proper county, a deed or inftrument fecuring to 
foch flave or fervant, his or her freedom. ~ 
‘Phis claufe has given rife to the argument, and it is contended, 
or behalf of Samuel Moore, that he has a right, upon a juft and’ 
peafonable conftruction of it, to the ferviee of thefe children, until 

arrive to their refpective ages of twenty eight years,’ notwith- 
ing they were born before the paffing of the act, and were. 
ipredgrheres But | cannot hold with that opinion. 

The fifth feGtion of the a€t requires entries of all the negro and’ 
thilarto flaves, or fervants for life, or till the age of thirty one years, 
Within the State at the time of making the at; it directs the mode 
ot thofe entries ; it fixes the time within which the entries fhall be’ 
made; and, without any exception in refpeét to their ages, ‘de-. 
dates thiat’'no negro or mulatto then within the’ State; fhould be 
deemed. a flave or fervant for life, or for thirty one years, unlefs his 
of her name fhould be regiftered within the time limited. The 
thafter or owner had his eleétion whether to enter them, or not; 
ithe did; he fecured to himfelf the right he had in them before the, 
making of the law; and, if he did not, it appears to have been the 
intention of the Legiflature that he fhould forfeit all right to their 
fivices. The tenth feGion, I think, fhows this exprefsly; for, 
itner'only enaés that fach unregiftered perfons fhall not be deem- 
as flaves, or fervants for life; as in the other fe@tions, but adds, ° 
thatthey fhall not be oe | or adjudged fo ; and further, that they” 

aiad a0 * thall 
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fhali be deemed, adjudged, and holden, as freemen and iree-women, 
in oppoliuon, to every {pecies of fervitude before taken notice of 
in the act. As this ambiguous fection feems annexed indeed as § 
provifo to the fifth, it miay be taken as intended to deter. perfons 
trom holding in their fervice negroes and mulattoes, whom they 
had not regiflered according to law. 

Hod the Legiflature intended, that all thofe who were born be. 
fore the making of the a&t, and had not attained the age of twenp 
eight years, fhould ferve tll they arrived to that age, they would 
kaye thewn that intention in exprefs terms, As>perfons of that 
defcription among the REA OC and mulattoes, made a great part of 
their number, they would have made provifion for thofe of tender, 
age, who might happen to be abandoned by their owners, as they 
have done with refpect to thofe born after the act and abandoned ; 
they would have made like proyifion for their redrefs in cafe of 
fevere treatment, and, in proportion to their term of fervimde be. 
fore they attained the age of twenty eight years, they would have, 
directed freedom dues, as they have done for the others, 

With refpect to perfons of this colour, thofe who. were. feryants 
among us before the pafling of the act, were either flaves, or fer. 
vants for thirty one years: the feryitude of twenty. eight yearsis 
created by this a&t, and appears to me to be limited to thofe who 
are born of regiltered flaves after it was palled, and to. thofe only, 

The preamble to the a, among the unhappy circumftances for. 
merly attending thefe people, mentions their being caft. inte 
deepe(t affliction by an unnatural feparation and fale ot hufban 
and wife, from each other, and from their children; In the pres, 
fent cafe, it is attempted to feparate thefe children from their pa- 
rents, by a con{truction which appears to me to clath with the ine 
tention of the makers of the law; while fucha conftruction wil 
fecure freedom to them, and reftore them to their parents, wi 
think, agree beft with the defign of the Legiflature. 

I am, therefore, of opinion, that the implied conftru@ion con 
tended for in behalf of Samuel Moore, on a doubtful and dark clau‘e 
in the act, cannot be admitted to opperate in his tavour, againit 
the exprefs letter and direétion of its filth and tenth fections ; and,, 
cot.fequently, that thefe perfons ought to be difcharged from. his 
fervice. 


Rusa, Jufice: ~The queflion on the Habeas Corpus, inthe 
cafe of Samuel Moore’s negroes, is a queltion of conftrudction, atin 
fing on the act for the gradual abolition of flayery. fai 

fi is admitted, that thofe negroes were born before the firlt.of 
March 1780, the date of the law ; and that Samuel Moore, whe 
riow claims them, was ¢hen in pofleflion of them, and that he nee 


gleéted toregifter them. ‘It is alfo admitted, that they were flaves 


jor life, when the act palled, 
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On the one hand, it is contended, that his negleting to régifter 
them, is attended with an entire lols of their fervice for life ; and, 
dn the other, that it diveits the right only from and after the age 
éftwenty cight years. 

WW hatever be the intention of the Legiflature, that muft govern. 
Butthe difficulty isto find out the intenuon. An a& of Aflembly, 
being the déclared will of the Legiflature, isto be conitrued alto- 
ef; like the laft will and teitament of an individual. 
» When the a& tor the gradual abolition of flavery paffed, there 
were in Pennfylvamia two tpecies of flavery derived from birth; the 
die Being a flavery for life, the other for thirty one years. The 
fatter took place where a child was born of a white mother by a 
black tather. The ufage in fuch cafe has been, to hold the iffue 
in flavery tilt the age’ot thirty one years, in confequence of its bafe 
Birth. This thews the reafon why the Legiflature have ufed the 
rtms “ flave, or fervant tor life, or thirty one years,” inthe fifth 
felion of the 2G: The words are, “ No negro or mulatto within 
this State, fhail, after the firft of November, be dezined a flave, or 
vant for life, or till the age of thirty one years, unlefs éntered 
¢: record ;” to prevent and abolilh flavery ariling from birth, 
Being the great object of the law, as may be feen in the third fec- 
fion of the at now under confideration. It thews turther, that 
tiofé expreflions were notadonted by the Legiflature, with adefign 
to'admit flavery till the age of twenty eight, in thecafé of children 
born before the act. 
“By the particular wording of the tent!: feCtion, it would feem, at 
firit view, as ifthe right to fervice in the cafe of a regiftered flave, 
whd was fuch by his birth, till the age of thirty one years, was 
dither wholly taken away; or, that reyiftering him, would make 
hin aflave for life. © The words are ditferent from the fifth feGion, 
and‘ are remarkable. The claufe runs, “ No man, or woman, 
ofany nation, or colour, except reg:ftered, fhall bea flave, or fer- 
vaiit for life; but free.” Here the words, “ or till the age of thirty 
dnt years,” are omitted. “Now, if no man or woman, unlefs re- 
ifttred, can be a flave forlife, it fevers to bea natural confequence, 
tif regiftered, they will become flaves for life. But this con- 
fitution 1s moft certainly erroneous ,; becaufe it proves too much, 
as it would jnclude flavesfor thirty one years. Again; if regifter— 
ing does not make him a fervant for life, which it cannot do, fo 
neither does this claufe give the mafter a right, in confequence of 
fepiltering fech negro, todetain him till the age of thirty one years. 
In the genuine and liberal conftru4tion, theretore, of the tenth fec- 
ton; the words, “ or till the age of thirty one years,” fhould be 
he ; andthen it will fpeak the fame language with the fifth 
ioh, znd convey the fame idea. 
Phetrue inteat and’ meaning, then, of thefetwo feGions, con- 
fidered in une view, -I take to be, that alf negroes and mulattoes 
OY born 
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ai fervituds, uniefs regiftered by thofe who had a right to 
vice for lite, or thirty one years, or by their attornies. 

This conftrudtion of the law, is corroborated by adverting tothe 
fourth fection of the ast. By this fetion, in cafe any after bam 
child fhould be abandoned by its mafer or miftrefs, trom amides 
that its fervice till the age oi twenty eight, was nota fufficicutcom- 
penfation for bringing it up, or trom any other caule, the overfeers 
are direGed to take charge of it:—Bat why provide fora child bosn 
after the a&, in cafe it thould be abandoned, and not for a.child 
born defore the act in afimmilar fituation? Surely an abandonment 
was as likely tohappen in the one cafe, as in the other, and from 
the fame caufe. ‘The filence of the Legiflature on this point, af. 
fords a {lriking argument to prove, that they never entertained an 
tdea that children born defore the act, were to be fervants till the 
age of twenty cight; otherwifc, the fame provfion would have 
been made in both cafes. The matter, in the cafe before the 
Court, hadit 1 his power to have acquired a right to the children, 
for-life, if he had chofen to regifter them ;- or, by negle@iing it,.to 
give them up for ever: And this obfervation appears to. me a.futi 
{aétory anfwer to the argument, that children born defvre the aft, 
eught not to be placed in a better fituation than thofe born affer.it., 
The malter might have put them in a much worfe fituation,; and,, 
having ron that chance, they ought not now to be.placed.on. the 
fame footing with thofle born after the a&. 


born at the time of paffing the att, hall be freetrom aor ge 
tr 


But the greateft difficulty in the caufe ftill remaias; that ig the ° 


fixth fe@ion of the a&. a dal 
By thisclaufe, ‘* Every owner of a negro or mulatto, at the time 
of pafling the act, his heirs, executors, adminiftrators, and affigas, 
fhall be liable to the overfeers of the poor, where fuch negroor 
mulatto fhall becomie chargeable, for {uch neceilary expences, as 
the overfeers may be put to, through the negle@ of the owneror 
mafter of fuch negro or mulatto; notwithftanding the name a 
other defcriptions of fuch negro or mulatto {hall not be entered apd. 
recorded as aforefaid ; unlefs his mafter or owner thall, before fuch 
flave or fervant attain his twenty eighth year, execute and record 
in the proper county, adeed or inftrument fecuring to fuch flave.or 
fervant his freedom.” 
The firft obfervation to be made on this fection. is, that 
neglect of the owner or mafter therein mentioned, does. not_mée 
his negle& to regifter, but his neglecting to provide for the negro, 
whereby the overfeers are obliged to do it. tad 
I have on feveral former occafions confidered this claufe witha 
good deal of attcntion. I once fufpeéted there was a miftake in i, 
and that the word not fhould be expunged in the paragraph whi 
fays, ‘* notwithftanding the name and other defcriptions. of, 


a idh 


negro or mulatto, fhall mot be entered and recorded as aforefaid.’ 


Accordingly 
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sAgoordingty, I examined atthe Roll’s office, the law figned by the 
Speaker, and alfo the recorded a&t,-but found them both 
with the printed law. I “till think, however, in conftruing the 
-aQ, Mat word ry _— gee claufe then will mean 
otiss—that, notwithftanding fuch ac& of regifteri whereby a 
“fight is vefted in the cafe yet in cafe few Bee ay oe 
énable to fupport himfelf, and the overfeers fhould do it, the maf- 


ter thould be liable to them. In other words, although you com-/ 


ply with the law, and regifter your Negro, which will make him 
your*property ; yet, that circumitance thal] not exempt you from 
the’ burthen of {upporting him afterwards; ande/s you fet him tree 
by deed, recorded in the proper county, before le attains the age of 
twenty-eight years. : 
If it thould be obferved, that this would make the Legiflature 
fay a very idle thing, to wit, that a man fhall be bound:to fupport 
ins own flave; I anfwer, the claufe goes further : It prohibits fim 
*ffom abandoning his right, unlefs he does it defore +his-arrival at the 
age of twenty-eight ; and where at the time of regiftering him he was 
P died that age; he cam never afterwards abandon his right, but fhallre- 
piairral ways liable rofupporthim. “I wenty-ecight years wasefteemed 
a’proper age, in cafe of emancipation, under which, it mighs be 


teafonably fuppofed, that aNegro, bya courfe of induftry for a num - 


ber of years, might add fomuch tothe public ftock of wealth, as to be 
entitled to receive fupport trom the public, if he fhould be unable 
to help himfelf. 

“4 By the old law, a perfon might fet free his-Negroat any age, 
on giving fecurity at the County Court, that he thould not becoine 

‘thargeable to the public, but that law being repealed by the act 

“How under confideration, it became nete‘fary to reftrain’ the ex- 

‘ercife of that right, and to put it on fome equitable footings which 
‘this claufe has done ; by ordering, that the owner of a Negro, 
although regiftered, fhall a/ways be liable for any neceflary expences 
the public may be put to, through his neglecting to provide for 
him, unlefs he thali fet him free before the age of twenty eight, 

‘jn the manner prefcribed by the act. 

“This conftru€tion of the fixth fection is ftill further confirmed 
by attending to the word affigns ; every owner of a Negro, his exe- 
eutors, adminiftrators and ajfigns, {hall be liable although the Ne- 

"gro be not entered and recorded. But there can be no aflignée of 

“gm unregiftered Negro, becaufe he is free. The claufe, therefore, 


“plainly tuppofes a transterrable property in fuch Negro to exift, 


which can only be by regiftering. 


*©To this conftrution it may be objected, that there will be no ° 


"precifion in the ac, in cafe of a willtul negleé& to regifter old Ne- 
: groes, with a view to throw them on the public; for, by not regaf- 
. fing them, they became tree. It would be a fuficient anfwer to 
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the-evil muft-remain until the legiflature think fit to remove it by 
anew law-on the fubject. But, we may obferve,’ that, in fadhy 
there could -have been dew Negroes fo olthas to-be abfolutely urex 
lefs; and ftill fewer matters fo forgetful of patt fervices, andinu 
fenfible to the feelings of humanity, as to neglect-regiftering’ their 
old Negroes, in order to turn them out of doors, and rendet them 
burthen tothe public. As nothing of this kind has ever vet*been: 
heard of, we may fafely pronounce, that the legiffature’*has a@ted 
wifely in fuppofing that any provifion in fuch cafe, would have 
been entirely fuperiluous. . 

Upon the whole, if we read the a& without the word not, the 
Jaw in all its parts will appear a confiltent and rational fyitem. In 
any other view of it, nothing can be more ob{cure, perplexed, and 
unincelligible. The word in all probability has flipt into the a& by 
inadvertence ; fome member miltaking the defign of the claufe, and 
moving that as an amendment, which has proved the fource of fo 
much intricacy and litigation. 

Inftances are not wanting where, in conftruing wills, courts have 
rejected or fupplied words, tocomply with the intention of the tef- 
tator. It is not neceffary tocite the authorities to this purpoie, 
as they are familiar to every one. 

In the conftruétion of ftatutes too, Judges have fometimes gone 
contrary to the general words of it. They have expounded the 
words of an act contrary to the text, to make it agree with reafon 
and equity. 19 Viner. 514. There can be no expofition againft the 
direé? letter of anexplanatory ftatute, which admits there may be 
againft an original {tatute Where the terms and letter of a ftatute 
are obfcure and difficult, we muftrefort tothe intent. 19 Viner. 517. 
520. Though the ftatute of 1 Eliz. makes void all leafes by Bithops, 
to all intents and purpofes, yet the leafe is good againft the lefior. 
To which cafes [ will only add a determination lately given in this 
court, in the cafe of Levinz vs. Will. (Ant. 430.) Although the 
words of our act of Affembly declare, “ that no mortgage deed thail 
be good or fufficient to nafs any freehold or inheritance, or any ef-, 
tate for life, or years, unlefs recorded within fix months from the 
date ;”” yet this court very properly held fuch mortgage good a-, 
gainft the mortgagor ; a decifion which is certainly repugnant to 
the exprefs words and letter of the act 

I concur, therefore, with my brother, Judge ATLeP, thatthe negro 
children Bet/y, Cats, and Jfaac, mentioned in the return to the Ha- 
beas Corpus as detained by Samuel Moore, fhould be difcharged;, 
: appearing to me, he holds them in cuftody agairft the law of the 
and. 

Bryan, Juflice: In this cafe, I confefs, that hitherto I have 
agreed in opinion with THE CaieF Justice; but I now unite with 


my 
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others Arte and Rusu, upon this principle, that it-was in 
the power of Samuel Moore to have fecured the fervice of the Ne- 
groes in queftion; and, having omitted to do fo, he cannot, on the 
one hand, take advantage of his own negligence ; nor, on ‘the 
other, will an ignorance of the law excufe him. The tenth fec- 
tiomof the A& of Affembly feems, indeed, inaccurate and infen- 
fible ; but, as upon a claufe of fo obfcurea kind, I would not with to 
prefs an argument againit liberty, I mu(t declare my voice to be in 
taver of the difcharge of the Negroes. 


By tHE Court:—Let the Negroes be difcharged. - 
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Lye, Admor. verfus Foreman. 


IS was a Foreign Attachment, which iffued returnable to the 
prefent term; and, on arguing a rule to fhew caufe, why the 
writ fhould not be quathed, it was proved, that, on the 5th > De- 
cember, the Defendant was at Lancafter, in_his way to Fort Put, 
where he intended to. proceed to the Spanifh fettlement below the 
Natches, on the Mifffippi, but was aCtually at Fort Pitt on thead- 
ot ‘Fanuary, 1790. on 
Sareren, Prefident, obferved, that while a man remained in the 
State, though avowing an intention to withdraw from it, he mu 
bs spatidered as an inhabitant, and, therefore, not an obje@ of the 
oreign Attachment. 1f an inhabitant clande/tinely withdraws, or 
fecretes himfelf, to avaid his creditors, he becomes liable-to the 
Demeflic Attachment. The having once been an_ inhabitant will 
not, however, protect a man forever fram a Fo, eign Attachment, where 
he has notorioufly emigrated from the State, and fettled elfewhere, 
But the cafe before the Court, is that of a Foreign Attachment iffued 
at the. very time that the Defendant was an inhabitant of the State, 
which cannot be maintained. o 


Let the rule be made abfolute. * 
Willeocks and Sergeant, for the Plaintiff; Ingerfol, for the De- 


fendant. 
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“EOHIS cafe came before the Court on a rule to thew canfe, why 

the Sheriff thould not be directed to poftpone the fale of lands 
taken in execution in the hands of the purchafors from ‘foha Smith, 
the elde(t fom of Robert Smith, the inceitate, till all whe lands re- 
maining unfold in the hands of the other children of Robert Smith, 
{hould be fold by virtue of the execution. 

After argument, THE Pxesipenr (tated the circumftances of the 
cafe, and delivered the opinion of the Court, in the following man- 
per. 

SHIPPEN, Prefident :—The ta&sagreed on both fidesimthis caufe, 
are, that Rebert Smith dicd inteltate indebted to feveral perfons, and 
pofleifud of a confiderable rea} eftate, but not of fufficient perfonal 
eitate to pay his debts; that his adminiflrators applied to the Or- 
pban’s Court for an order te fell certain parts of the real eftate, fut- 
ficient to pay the debts and-maintain the children ; that fuch order 
was accordingly obtained, and that part of the real eftate was fold tor 
that purpole ; thata fubfequent application was made tothe Orphan’s 
Curt for e divifion of the remainder among the children ; that 
the part alloted to Foba Smith, the eldelt fon, on that divifion, was 
by him fold and conveyed to bana fide purchafors; and that Fchn Smith 
was himfelf an admuniftrator, and negle&ted to difcharge all the 
debtsout of the fu m arifing from the fale of the lands ordered to be 
fold by the Orphan’s Court, but waited the money, and is Supposed 

infolvent. . 

‘Some of the creditors of Rebert Smith, whofe debts remained dn- ~ 

id, have fince obtained judgments, and iffued executions againit 
the lands of the inteftate, as well thofe {old by Jobm Smith, under 
the order of divifion, as againft the lands remaining unfold in the 
hands of the younger children. acl 

Three queitions have arifen upon the argument. 

‘1. Whether, upon the death of the inteftate, his lands were bound 
to the payment of the debts, in fuch a manner, as that they may be 
faken in execution and fold, noiwith{tanding the heir may have 
previoully fold and conveyed the fame to bona fide purchafors? ~* 

2. Whether the purchafors from one of the heirs, is bound to 
contribute to the other heirs? 

3. Whether the purchafors under the order of the Orpharf’s Court, , 
are likewife bound to contribute? % 

I. In Order to folve the firft queltion, it will be neceffary to ‘take 
into view the feveral aéts of Ailembly which fubje& lands tothe 
payment of debts. ep. ee 

The act of 1700 fubje&s all lands. of debtors to fale on ; udgment 
and execution againit them, their heirs, executors;’or adminiftra- * 


ters. 
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1789. The act of 1705 repeats the fame’ provifion,. with the reftrica: 

y——_ tion, that, if the clear yearly profits will pay the debt in feven 
years, the land fhall be delivered to the Plaintuil upon a reafon- 
able extent. 

Under thefe ats the real eftates of debtors have been held liable 
to fale. by execution, whether they be living, or dead; if living, un- 
der a judgment and execution again{t themfe}ves ; it dead, under a, 
judgment and execution againft their heirs, executors, or admini.., 
itrators. 

By the Inteftate AG, pafled likewife in 1705, there is a parti. 
cular provifion.in cafe of inteftacy, that the Adminiftrator may. fell 
fuch parts of the real eftate as the Orphan’s Court fhovid allow of, 
as futlicient to pay the debts, maintain the children, and improve: 

. the refidue of the eftate. By this aét the furplufage, or remaining 
part of the inteftate’s lands, not fold, or ordered to be fold, by virtue 
of that act, is direéted to be divided among the intettate’s widow 
and children, in the proportions therein exprefied. : 

Although the furplufege only is here dire&ed to be divided, yet 
the conftruGion has always been, thac.where there are no debts, 
or where they have been otherwife fatisfied, the divifion fhall not. 
withitanding take place, the act being conlidered as a general law 
of defcents and diftribution. 

It is contended, on one fide, that the word furplu/fage in the lat- 
ter at implies ftrongly thatthe remaining part only of the real eftate, 
after payment of debts, is vefted in the heirs, and that they thail take 
nothing till the debts are paid; or, if they du take them, it mut 
be cum onere. f 

On the other fide, it is faid, that the a& was made for a particular 
purpofe, thatthe word /urp/u/age relates only to the remainder of 
the lands not ordered to be [old by the Orphan’s Court, and that there 
are.no-werds which exprefs or-imply the furplufage to mean afer 
payment of debts. 

Upon the former conftruGion, however, it is urged, that, im- 
mediately on the death of the inteftate, there is @ Lien created on all 
the real eflate.in favor of the creditors. 

Without entering into the doétrine of Liens under the words of 
this a&, which would only affeét the eftates of perfons dying intef- 
ate, | would choofe to confider. the queftion on broader ground; 

that is, how far, and in what manner, the real eftate of deceafed 
perfons, whether they die ¢efale or inlefiaie, is bound by our laws 
to the payment of their debts. cr, 

That fuch real eftates are a fund for the payment of debts, isynot 
controverted ; but, it is contended, that they are no ctherwileia 
fund after the death of the debtor, than in his life times and that 

as he himfelf could kave aliened before judgment, fo his reprefen- 
tatives could likewife alien, and that the lands are not {pecifically 
bound, till judgment againft the executers or adminiflatoss ;—that, 
; 
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if, indéed, they are then urifold, they remain a fund, but if aliened, 
n° reniedv retnains extept a‘perfonal one azainft the feller. ; 

The real'arid p=rfonal ettaes are both funds for the payment of 
debts. ‘The perfonal eftatc, there is no doubt, is immediately” 
bound on the death of the debtor; it goes into the hands of the exe- 
cutor, or adininiftrator, and ts aiféts in his hands for the payment 
of debts; fpecific perfonal property, being in its nature perifhable, 
may be fold torthat purpofe, and te executor, or adminiftrator, is 
perfonally bound to anfwer for the value. In the cafe of the ‘ad+ 
miniitrator, he mult give fecurity befcre the adininiftration js com- 
mitted to him: In the cafe of an executor, being intrufted by the 
teltator, he gives nofecurity in the firlt inftance ; but, in cafe ot pro- 
bable infolvency, he may be compelled likewife to give fecurity. 
Ii both cafes, the whole perfonal eftate, or ‘its value; “is ‘bound, 
from the moment of the debtor’s death, to the payment Of his debts. 
Tie real eftate is likewife confeffedly a fund tor the payment of 
debts. Itis a fund, however, that does not 2tually go into the 
fiands of the ‘executor, or adminiftrator, as affets. in ‘thé Ordinary 
courfe; butitis a fund, made fach by pofitive law, in’anothet form ; 
that is, Creditors may iffue executions, and fell it for the ‘payment 
of their debts, ona judgment againft the executor, or adminiftrator 5 
for, it is not neceifary, nor has it been ufual, to bring the a@tion 
agaialt the heir, The lands, however, go into the hands ot the 
heit or devifee, who gives no fecurity, and between whom andthe 
creditors there is'no privity; They are made a fund for the payment 
ofall debts, and muit neceffarily have been intended by the Legif= 
lature to be a certain, and not a precarious fund ; for, fince it Is dé- 
dared, that the creditors may take them in execution’ on'a judgment 
again't’ the'executor, ‘of adminiitrator, it mu be meant thatthe 
fhould have the fruit of that execution ; and as there fs the fame reafon 
ider the law, that they {hould be equally liable with the perfomtal 
eftate from the death of the debrer, they muft neceffarily be’ liable 
in fuch a manner as to be anfwerable at all events; which can no 
otherwife b*, than ‘by confidering them ‘as fpecifically Nable ‘in 
whofever hands they may be. If it were otherwife, they would 
prove io fund at alt; for the devilee, or heir, knowing that if 
jadgnents were obtained, he fhould lofe his land, would, in every 
iiftance, whett he ‘apprehendéd debts beyond the amount of th= 
perfonal eftate, immediately fellthem, and thereby entirely defeat 
the’ intent of the Legiflature, in making them a fund for the pay-+ 
ment of debts. 

Fhe mifchief of this do&trine is {till more ftiking, it we con- 
fid=t, that the eftites of the inhabitants of Pennfylwania, our of the 
Gity of Philadelphiz, are chiefly real ‘eftates, and° if ‘they were 





1789. 


ifiiniediately alienable by the heirs, without being afterwards liable — 


for the ancettors debts, few Creditors to any amount would evér 
fécover their debts, although perhaps the debts may really have 
been contracted on the credit of th. lands. 


Another 
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Aother confequence, might, likewile follow, that-wheterthe 
father dies indebted leaving»fufficient, teal .eftatc, and but lithe 
perfonal, if the heir, or devifee, being likewafe. indebted. on his 
own account, takes the,land ip, the manper contended ter, then 
his creditors by obtaining judgement againft him, before bis father’s 
can obtain judgement inft the executors, will recover theig 
debts out of his tather’s Lande, whole creditors would.in that.cafe 
bs entircly cutout. ‘This, would certainly be too unjeits and re 
pugnant to the {pirit of our-laws, ever to receive the fanction of 
a court of jultice. 

On thele grounds, it is, as I take it, that lands, of deceafed Pers 
fons, have always heretofore. been confidered as liable to be take 
in execution for debt, in the hans of a purchafor from the heirsop 
devifee. Itis.a. conftruGion. of the law that has fo Jong prevailed 
that it would be now very dangerous to unfettle it, as many titles 
to land may depend upon it. 

Al:hough there may not have been any exprefs determination of 
this point, yet a point has been determined which is. within, the 
reafon of the cafe. . A widow’s right of dower commences with 
her. marriage; its held fo facred a right that no judgment, recog 
nizance, mortgage, or any incumbrance whatever, made by the, 
hufband. after the marriage, can at common law affeG. her right of, 
dower: eyen the king’s debt cannot affect her. Yet it has been 
held under our aéts of Ailembly, for making lands chattles-for the; 
paymentof debts, that as to Jandstaken in execution after the death, 
of the debtor, the. widow is barred of her dower... If the widow. 
whole right initiated with the marriage, fhall lofe her dower in 
favor of creditors, by much ftronger reafon the heir, whofe-righe 
did not commence till the death ot the debtor, fhould be barred trom 
taking the land difcharged of the debts, ‘ 4 

}I. the fecond queftion in this cafe is, whether, after a bona fide 
fale by one ofthe heirs, the purchafor is bound to contribute.in aid? 
of the other heirs, whofe land remains unfold? ; 

Where there is equal equity in two contending parties, it is al« 
ways an unpleafant tafk to decide between them ; ant, in that cafe, 

there can be ao fatisfa@ory rule but the Aridium jus. If there thoulds: 
héwever, be any /aches on one fide, and none on the other, this, even 
on equitable principles, will have confiddrable weight in the deci+; 
fion. 
‘The rules. of contribution, as they appear in Herbert's cafein: 
3Co.13, are thefe—If a man is feized of three acres ot land and ene: 
ters into a recognizance, or ftatute, and enfeoffs 4 of one acre, and.) 
Bol another, and the third defcends to the heir ; in this cafe, ifex- 
ecution is {ued only againft the heir, he fhall not have contributiongi) 
for, coming tothe land without confideration, he fits in the place.ob « 
his,anceltor, and fhall not have contribution again{t any purchafordy 
But, if execution be fued againft one of the purchafors, he fhally! 
have contribution againft the other purchafor and the heir. i 
i 


Casés ruled and-adjudged in the 
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if judgment be obtained againft a man that dies leaving two ry 78. 


ters, who make partition, im this cafe, if one only is charged, 
(all have contribution ; for, a8 one purchafor fhall have contributi- 
on againft another, fo one heir {hall have contribution againft an- 
other heir, for they are in equal: jure. Thedicium, that the heir thall 
pot have contribution againft any purchafor, clearly means any pur- 
chafor from the anceftor, and cannot confiitently with the cafe ftated 
jf Coke mean any other. If then, one parcener fhall have contribu- 
don againtt another parcener, it is moft clear, that one co-heir under 
our laws of defcent, {hall have contribution againftanother co-heir. 
Buta diftinGion is made between a co-heir and @ purchafor under 
him. Every purchafor, except in fome fpecial cafes, ftands in 
the thoe of the perfon he purchafed from, and cannot have a better 
utle than he had; and, as to contribution, he-holding under one 
6tthe co-heirs, muft be confidered as in equali jure with the other 
co-heirs. 

One ot the fpecial cafes, where a purchafor ftands ina more 
favorable light than the perfon purchafed from, is where'there is a 
fécret truft, and the purchafe is mace without notice, afid there the 
parchafur thall hold the land difcharged of the truft. But there ap= 
pears no fimilarity between that cate and thi-, where the law of 
the land, having made real eftates chattles for the payment of 
thedcbts of the anceftor, every purchafor from the heir muft'be> 
prefumed cognizant of it, and is bound to take care, if he will 
make the purchafe, to be fecured againft fuch debts. If he ne- 
gle&ts this, he feems to confide in the feller that he hath both the 
wil}:and ability to do it. he 
¢The hardfhip upon purchafors may, in particular inflances, be 
great, but itmay generally be prevented by a proper caution. Where’ 
there has been a fufpicion of outftanding debts, it has been very 


_ ufaabto make the purchafe under an execution. “At any rate, the 


fundamental fecurity which the Jaw has given to creditors fhould 
not be deftroyed, or the title of co-heirs affe&ted, by the omiflions, 
or temerity, of purchafors. 

Iris here fuggefted, that there may be probably fufficient in the 
bands of the younger children to pay the debts, without callin 
onthe purchafors.” But, isit reafonable, is it juft, or can it be le-* 
gal, that the younger children fhould be ftript of all their fortunes, 
and that the fhare alloted to the eldeft fon, who had no better right * 
of exemption than they, fhould not bear part of the bu 7 
efpecially, as thofe younger children had no participation in the 
fale, or ‘wafting the money ; nor was it by any precaution whatever. 
in their power to prevent either ; whereas it was in the power of 
the:purchafors to be indemnified, if they had thought proper. Such” 
a doctrine would enable the elder fon, in moft cafes, to lay the’’ 
whole. burthen upon the younger children, who are ad: - 
helplefs; and, during their minority at leaft, prevented trom d= 
ing an equal chance with him. ee 

n III. The 
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ILE.- The remaining pointrta beconfidered, is, whether the pips 
chators under the order of the Orphan's Court wre likewile ‘bound 
toicontribute 2 “Phefe purchafors, | acknowledge, ‘appearte me 
to ftand m a very different light from the voluntary *purchafory 
trom the eldeft fon. The law, tor the benefit of the families aig 
credjtors of perfons dying inteftate, has veited the Orphan's Cows 
with a power to direét the fale of certain parts of the inteftivey 
real ettare tor the payment of his deots. “1 he fame law’has dia 
ed the means ot imtotmation ‘to ‘be given to the Court, to prevent: 
impotition andthe unecettary difevemberment of ‘the real eftatey 
The power greta the: Orphan's Court by this att is verv'great,) 
and ought .to be difcreetly sexercifed; but when the fale is nvady 
under their erder, it tscertainly a goodone. ‘The adminiftrator 
is vetted with as complete a power to fell the fpecitied part of the 
real eftate,.as he has bythe common law to fell the perfonal ;> amd 
the purchalors frem him ought to hold as fecurely in the one tafep 
as the other. To fay, that, becaufe the adminiitrator isto exui- 
bit upon oath an account of the debts, thetetore the purchafors age> 
to look: to the payment of thofe debts, is im effect faying, that the 
purchafors are to look tothe legal exercife of the power veltedim 
the Orphan’s Gourt, who may; unquettionably, impofe fuch terms 
upon the adminiftrator, as are necetfary to fecure to the creditars. 
and children, the confideration money arifing from the fales ; ain 
fueh fecurity has in faét been required in many inftances by the) 
Orphan’ s Courts in Pennfylvania. Betides, if the: purchafor is w 
look to the payment ot the debts, he muit, likewrle; luwk to the 
other objects tor which the land is to be fold; that is, the educati- 
on and maintanatee-of the children, and the proper improvetnent 
of the relidue of the eitate; which no law founded in reafon coalé 
require, 

‘The cafe of thefe.purchafors, however, is not regularly before 
the court; their lands have nof been taken/in execution, neither 
are they comprized within the rule. 

The rule, as it ftands, muft be difcharged, 


“PRincGvLe verfus MSCLENACHAN, 


HIS caufe being referred, a report, was made in favor, of, 

the Planutf, to which the following exceptions were filed by, 

the Defendant; shi 
ift. For that the Referees have entirely omitted to charge ie 
Plantiff ‘Zohn Pringle, with the {um of /.146. fpecie.. for alals 
ona Policy of Ipfurance that he underwrote to the Detendanty 
Blair M‘Clenachan, upon the Brig Nancy, Richey, matter, omyaj 
vpyage trom Cadiz to Philadelphia in 1775. seule 
2...For thatin the month ot December 1778 there was a ballaneey 
due from ohn Pringle to Blair M'Clenachan of £.2455~ 13eden 
as-appears by the account eurrent furnithed the Relceem 

an 





a - . = ao os 


-_ 2 


~—_ -— fe aoe 


= - 


_~ —s = ee SS So S| © 


—=— = = * 


—_- & 


wt a i a. | 


ono =f = = » « 


a 
~— 








revert» 
citatey 
“great,! 
 nvade 
ftrator 
of the 
> amd 
© Caley 
) Xun 
Ors are> 
hat? the’ 
{ted ae 
y terme 
edi tors. 
Ss 5 and 
by the: 





or is we 
C to the 
ducati~ 
vement 
n coalé 


before 
neither. 


_N. 


favor of 
) filed by; 
19 
arge oe 
for adobe 
lendanty) 
cr, OBA 

i. ule 
ballaneey 
«1 Seder 
Referees sy, 
and 






and yet the Referees, by continuing down the fubfequent items \ot 


Common Pitas of Philadeipbia County. say - 


1989: 


account. in Continental Money, to Augu/t 1780. (when they ftruckra Coe 


pallance of £.°251Q93..13~0. Continental Money, at: 70 tor oone 
have reduced the balance of £2455. 13, 4. Specie, due toBlair 
MClenachan in 1776, by a, {cale.ot depreciation of 70 for one ;: to 
that inltead of (2445. 13. 4.4. Blarr Ad‘Clenachan has credit stor 
about’ £35 «0. B. /pecie. ' 
3 For that inan nem of £ 6403. 17. 8. Continental Money, on 
atranfaétion ot November £778 tothe debit of Miair Ad! Clenachan; 
they ‘have ommitted to charge hun wath thatfunrin November 
1978, and reduce it by the fcale of 70 for one, asithey did the-pa+ 
jance in dugu/t, but have taken that tingle item: ovtor the-geyeral, 
mafs of the account, which amounts toupwards of £360 ooo, Conti- 
nextal Money, and reduced it by a {cale of 6 tor one; whch, upon 
their own principles, will tura to the difadvantage ef Biair AL Uie- 
nachan 4975. 10.7. {pecte. 

4. That Blair M'Cienachan, in September 1777, crew a bill of 
exchange on Newry, payable in London, for 200 freriimg, ww ia- 
yor of ‘John Pringle, which was proteited; and the Deiendant, 
Blair M‘Clenachan, never had notice thereo!, until the latter end 
of 1778, or begining of 1779, and the Reterees have charged the 
Deiendant forthe tame, the fum of /.656. 19. 3.. /peceey and by 
reafon of the Referees having fcaled the atorefaid balance »of 
£.a119I- 13, 0, at Jo for one, the faid Blair M'Clenachan, 
ims to his credit for che faid bill only the fum of £. 8. 11.45. /pecte. 

After argument, THE PresipenT delivered the opinion of the 
Court as follows :. 

Suirren, Prefident. “The court have deliberately confideredthis 
cafe, and are unanimoully of opinion, that the Referees, although 
men of knowledge and integrity, have haftily adopted a principle 
not warranted by aw, which, if fanctified by this court; would be 
productive of manifeft injuttice. 

The accounts that had been exhibited by one party to the 
other, were certainly evidence againtt him whe exhibited them, as 
to theartickes which they contained, but could not be confidered as 
evidence, much lefs conclufive evidence, of what was not {tated or 
diftinguifhed in them ; | mean, the value of the fpecie and depreeiated 
money. ‘lhis appears to have been a principal fubje& of difpute 
between the parties, and ought to have been open tu difcuflion be- 
fore the Referrees. ‘Yet, under the idea that this was conclufive 


evidence, they have totally refufed to confider the items of the 


account as to their real value, or to exercife their judgments upon 


them, but, by applying a certain rate of depreciation to the ba-’ 


latite of the whole account, they have involved ‘a large fum of 
hard’ money in a depreciation of feventy for one. . “Lhey have 
alfo fealed fums which had been omitted in the a¢counts, in a 
very different manner from what they have dope other advances 


made about the fame time, by which an unequal meafure of 


juttice is dealt out to the parties. 
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3789. The principle that the Referees adopted, having) been taken 
LY before it could be known on which fide it. would operate, 
either beneficially or injurioufly, they are not chargeable with ang 
defigned partiality; but it was furely too hazardous and uncertain 
an experiment, to be a proper foundation for doing equal Juftice, 
Although the court, in the prefent inftance, have entered further 
into the merits of the cafe, than they ufually do on reports of 
Referees, they do not think that they depart from the fpirit of tor. 
mer decifions, as they ground their judgment upon the condu@ of 
the Referees in declining the confideration of the moft material 
{ubject of the controverfy; and that too, upon a miftaken prig. 

ciple, leading to real injuftice to one of the parties. 


Let the Report be fet afide, 


Cases ruled and adjudged, {c. 
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oY The following is the opinion of Mr. Fuftice Rusu, delivered.in the cafe 

of Purveyance, et al. us. Angus. (Ant. 180.) I .eceived it too late 


afide. fir infertion in its proper place ; but, 1 hope, it will be here acceptable 


tothe Public. 


Purveyance et al. verfus ANGuS. 


the reafons of my diffent fomewhat at large. 





A SH, Fuftice :-——As my opinion differs from that of the 
Court juit delivered by roe Cuter Justice, I will give 


A libel has been filed in the Court of Admiralty for the State of 
Pennjyluznia, on behalf of Fobn Purviance, Fofeph Dean, and Bene 
jamin Harbejon, againtt Fohn Angus, fetting forth and charging, that 
the faid Fohn Angus was duly appointed Mafter and Commander of 


| the brig Hibernia, the property of the Libellants, bound on a voye 
DIX age from Philadelphia to.the port of Oratavo in the ifland of Tene- 
riff; that on his voyage aforefaid, the faid Angus, without any pro- 

bable caufe of capture, and with a view to his own private intereft 

and emolument, did combine with certain malefactors, and take 

the brig Bet/ey out of the pofleflion of Silas Talbot, the faid brig 

being at that time a prize to the faid Talbot, and that Angus knew 

foe was prize to him. The Libel further charges, that Talbot hath. 

recovered £4000 againft the Libellants for the trefpafs and injury 

aforefaid; and concludes with praying, that, as the Libellants 

have been compelled to pay that fum of money, through the mif- 


from him a full equivalent. 


conduc of Angus, their Captain, they may be enabled to recover 


To this libel an’ anfwer hath been filed on the part of Angus, 
in which he explicitly denies his taking the Betfey on the high feas 
: without authority trom his owners, and without probable caufe. He 


} (Argus) owners. 


’ alfo utterly denies, that he knew the brig Bet/ey had been taken by 
Yalbot, and that he had any intention to defraud him, or his 


variety of depofitions and exhibits have been produced in the 


aks eaufe, and the Judge of the Admiralty hath pronounced adecree in 





ve favour of Angus, the Refpondent. 
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From this fentence, an appeal hath been brought by the Libel. 
Jants to this Cotirt, the higheft in the State, having the ultimate. 
and fuperintending power to correct the errors of all interior tri- 
bunals. : 

It is right and proper before we examine the evidence, accu- 
rately to fiate the queition in controverfy: 

We are not now to decide, generally, whether Captains ‘of 
veflels are not refponfible to their owners for negle&t of duty, or 
breach of truft; it being admitted on all hands, that the maiter 
may fue his fervant tor any breach of truft or confidence. Ifa 
fhepherd, by his negligence, fuffer my fheep wo be drowned; or 
fhould my cattle, through the negligence of my fervant, commit'’é 
trefpafs upon my neighbour; the thepherd and fervast are both 
liable in thefe cafes. And, in the latter cafe, I am refponfible over 
to my neighbour for the injury he receives through the negle& of 
my fervant. Doétor & Student 37. Noy. 109. § Co. 13.14. 

Nor are we now to enquire, whether Angus be refponfible to 
Silas Talbot for atrefpafs. 1 admit that he is clearly fo; and that 
no defence he could make, founded on ignorance, accident, or mif= 
take, could avail him on fuch {uit by Yalbot. Af Angus joined in 
the trefpafs, it is immaterial to Talbot what were his views, or 
whether he did it intentionally, or not. It I hurt a perfon through 
negligence, it is no juftification in an ation of affault and battery. 
Buller 16. And there is a cafe yn one of the books, where a gun 
went off by accident, and wounded a perfon, and it was held that 
trefpafs lies. It is to no purpofe, therefore, and wide of the 
prefent queftion, to cite authorities to prove that in trefpafs all are 
an{werable. Whether Angus thewed more or lefs zeal; whether 
he did all he could, or not ; are ufelefs enquiries at this time. In 
trefpafs all are liable; and this rule would apply on a fuit by Tal- 
bot againft Angus, even though the trefpafs might appear, on the part’ 
of Angus, to have been incautioully, or unintentionally, committed. 

The mtn before the Court is a fpecial one, ‘refting on its 
own peculiar circumftances, and nor involying in it the examination 
or adjuftment of any general principles of law. But before I pro- 
ceed to {tate what | take to be the queftion, I will make a few pre- 
vious obfervations, on the doctrine of refponfibility, fo far as the 
fame is applicable, or neceffary, at prefent. 

The owners, as well as the captains of veffels, are, by the civil 
law, liable tor trefpaffes committed on the fea. The ownersare’ 
liable on the principle, that the captain is their fervant, bound te’ 
obey their orders, and to purfue their inftru@tions: a confidence’ 
or truft is repofed in him, that he will conduét himfelf agreeably’ 
to the principles of integrity and good taith ; and that he will be’ 
guilty of no outrage upon others, or of any criminal negle& what- 
ever. By rendering the owners refponfible for the captains, ‘the 


law hath laid them under the ftrongelt obligations to employ — 
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¢men of {kill, capacity and integrity, to navigate their veffels,. 

erhaps, too, the’principle in part received its cifablithment, from 
an apprehenfion, that the commander of the veffel might not be 
of futficient ability to compenfate tor the injury comimitted by him. 
In all cafes of {poliation, both captain and owners are equally li- 
able to the party-wronged. 

But what is the nature of the contract between the owners and 
the captain? It is either general, or fpecial. It is either created 
by the law, or by the parties themfelves. A commander of a vef- 
fel, on.going to fea without any inftructions, is bound to govern 
himfelf by law: and, in fuch cafe, if his owners are injured through 
nis mifconduG, he is certainly refponfible again to them. This 
duty, however, which the law impofes upon the commander of 
avellel, may be altered by hisowners. ‘They may, for example, 
order him to take and feize the veilel of a friend; and, in cafe of 
his compliance, both he and his owners will be refponfible to that 


fricnd: but the captain, in this inftance, will not be liale to his 


employers, becaufe he acted according to inftrutions.. The rules 
of refponfibility, therefore, are not reciprocal. ‘The owners may 
be liable to a perfon injured, and it will not thence follow, that the 
captain is an{werable again to his owners. Thefe obfervations are 
made to retute a very improper inference, that becaufe a captain 
has injured a third perfon, be which the owners are liable, that, 
therefore, the captain is again refponfible to the owners. 

The queition then before the Court is this: Is Angus, (who ac- 
tually committed a trefpafs on the property of Silas Talbot, in cone. 
junction with captains Prole and Thompjon, and whofe owners, 
the prefent libellants, have fince been compelled to make compen- 
fation to Talbot for the trefpafs of Angus,) refponfible to his owners, 
for the monies paid by them on account of the faid wefpals, under 
all the circumftances of the cafe? 

This I take to be a fair ftate of the queftion; and the anfwer 
muft depend, fir? upon the evidence, and /econdly, upon the law. 

I have ftated in the queftion, that Angus committed a trefpals, 
This appears evident from his figning the orders, and from his put- 
ting two failors on board the Betjey, to affit in navigating her into . 
port: Unlefs, therefore, it can be fhewn, that Angus was im- 
pofed upon by his comrades, Prole and Thompjfon, to act in this 
manner; and that he was authorifed to place a reafonable confi- 
dence in them, the decree of this Court ought to be againft him. 
la other words, unlefs he can fhew fome authority, cither exprefs, 
or implied, tor what he did, he ought to be confidered in the fame 
Giminal point of view with the two other,captains. 

In the beginning of September, 1779, the Biber, commanded. 


Angas, lett the Capes of Delaware, in compaay with Captain 
fbompjou, who commanded:the Achilles, and with Captain Praley 
Whe commanded the Patty. They were all armed, and had Letters 
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of Marque. Upon the 6th and 7th of the fame month,.the tranfeg. | me 
tion happened which gave rife to the prefent difpute. William Dg. | at ' 
vis, a pailenger on board the Patty, lays, that on the 7th, about | no 
ten o’clock, Ag M. he heard a firing, and faw two veffels engaged abl 
in battle, and that at that time, the three brigs, the Patty, Achilles, | vei 
and Hibernia, were within hail of each other. *This firing, if ever be 
heard on board the Party, or the battle feen, muft have been on the | 
fixth, and noton the feventh. He adds, that he verily believes thar } owt 
the two other brigs heard the firing alfo. . fa) 

In oppofition to this evidence, let us contraft the teftimonyof | ‘toc 
Yames Leach, the captain, and Fohn Ruffel, the mate, on board the no 
-Betfey. They both {wore, that, at the time the Bet/ey was captured, on 
there was no other veffel in fight but the Argo; and they add, that an 
they verily believe, no y weary did fee any other veilel. If they 
were in fight of Davis, Davis muft alfo have been in fight of them; wl 
and the firm beliet of Leach and Ruffel, that no vetlel was in fight, pe 
is at leaft eyual in point of proof, to the firm belief of Davis; that } o#h 
the Hibernia and Achilles {aw the engagement. It is rematkable th 
too, that Davis fays, that dngus had’his boat hoifted out, in which ath 


he is contradiéted by all the other witneiles, and appears to be un- vi 
der a great miltake. te 
But I fhall wave any further obfervations on this point; for, th 


though it fhould be admitted that Davis, and thofe on board the th 
Patty, heard the firing and faw the chafe, it cannot thence be in- h 
ferred, that thofe on board the Hibernia did, efpecia!ly as they {ware th 
that they did not. Inattention, noife, and a variety of other caufes, re 
might prevent the people on board one veilel, rrom feeing or hear- o 
ing what thofe on board another veiiel, did fee and hear. 

It appears to me, therefore, highly probable, from the evidence 
before the Court, that Angus did not on the 6th, fee the taking'ot 
the Bet/ey. His conduct on the 7th, when he came up to the other 
captains, {trongly confirms thisidea. For no lefs than fix witnefles 
out of the feven, who were prefent when Angus came up (that is, 
every witnefs except Davis) exprefsly mentions, that Angus en- 
quired what they had got; and upon being told fhe was a good 
prize, he replied, if foe is a good prize, fo muft the floop be: 
and that he further afked, why one of their faft-failing veflels did 
not chafe her; upon which they ordered him to purfue her, which 
he immediately did. 

Now, it is in full proof, from the evidence of Cantain Talbet, 
that the two other brigs had been up with the Bet/ey about an hoar 
before Angus came up, and that their boats hid frequently paffed 
to and trom the Bet/ey. ‘They, therefore, had full information; 
but Angus had not the leaft knowledge, except what he received 
from their declaration, that fhe was a good prize. If then the 
had been a good prize, ot which he had not, at that time, the 
leaft reafon to doubt, well might he feply, that the other veflel, 
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meaning the Argo, was alfo a good prize, This obfervation-made 
at this period of the butinef:, unanfwerably thews, that he could 
mot have feen the Bet/ey and Argo engaged , for, it is not concet¥- 
able that he could be fo grofsly ignorint and ftupid, as to fee two 
yeilels engaged in battle, and, at the fume time, fuppofe them to 
be both enemies. 

With refpe& to the idea of the three captains having confulted 
what to do with the prize, it {carcely merits conlideraiion.. Grove, 
fays, that he does not know on board which veftel thé confultation 
itook place 5 in which he is contradicted by Davis, who fays it was 
not on board any particular veilc|, but that each captain continted 
on board his own. - The truth, however, is, that there never Was 
any confultation, and, in this, all the other witnefles agree. 

The orders from the three captains to the prize mafter, and 
which are figned’ by Angus, contain a direCtion-to him to get, if 
pollible, into De/aware, £zg-Harbour, or Chefapeuks, “ for fear of 
the floo Arga’s failing in with you, if you go t2 New- England.” Frofa 
thefe expreflions, it has been contendad, that dagus was. privy to 
athe whole tranfa@ion ; but I do not fee the thing in that point of 
view. Lt is poffible that he figned the orders without confidering at- 
tentively the meaning of the words, believing, at the fame tre, 
thet his comrades, who*had made the necelfary énquiries on board 
the Ret/ey, had their reaions for infertingthem. It is certain, that 
he thought the Args an enemy, and as fuch purfued her. He might 
therefore, very naturally have fuppofed the other captains had 
reafon to believe the Argo was bound to New- England; and thar 
on this account they had inferted thofe words in the orders. 

What, then, is the nature and hiltory of the prefent tranfaG@tion? 
Three veifels, commiflioned as Letiers of Marque and Reprifal, being 

about to fail at the fame time from the port of Philadelphia, the 
owners of the Hilernia, give their captain orders to cruife with the 
othertwo. He does fo; and, in the courfe ot their united operations, 
he is deceived and mifled by them in fuch manner, as to concur 
with them incommitting a trefpafs. Had Angus been dire@ted, ge- 
nerally, to cruife, the cafe might have been different; for, then every 
degree of confidence repofed in his affociates, muft have been at his 
own rifque. But Angus, being exprefsly authorifed to cruife with 
othe two other veffels then failing to the eaft, any a&, or event, 
which was likely to happen on a joint cruife by the three veffels, or 
which might have been rationally expected in the nfual courfe of 
things, was as much authorifed, as the cruifing itfelf was. Every 
thing ufually doné by perfons jointly cruifing, is implied in the au- 


thority to Angus to cruife with the others. The owners themfelves 
thave laid the foundation of the truft, or confidence, that he re. 

fed in Prole and Thompfon, and thould therefore alone fuffer, 
“The condu& of 4ngus feems to be clearly warranted by the rules 
snd maxims that invariably govern the commanders of vetfels, when 
; they 
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they a in conjunGion with others on:a cruifing voyage. T perl 
ceive neither eraffa negligentia, nor lata culpa in his behaviour ; a 

I take the law to be, as ftated in 4 Burr. 2060, that he is not an- 
fwerable unlefsin thofe two cafes. It is prepofterous to fay, that 
he ought mot to have credited Prole and Thempfon, when he was 
ordered to join with them ona cruife.. Hard is thé doctrine, that a 
fervant, who apparently aéts in the beft manner for the interefts 
of his mafter, thould be liable for unavoidable failures, efpecially 
when they originate, not in himfelf, but in others: Ih is fufficient 
todeter all men from accepting a truft. 

‘This authority to cruife wit Prole and Thompfon, certainly 
means fomething: but, it it will not juftify Angus’s condu& on this 
oceafion, jt 4s totally infignificant and void; and an authority to 
cruife with others, 1s an auchority to do nothing; that is, no au- 
thority at all, 

However difpofed to concur with my Brethren in this caufe, [ 
have not been able to doit. Unanimity in Courts of Juftice, though 
a very defireable obje&t, ought never to be attained at the expence 
of facrificing the judgment. 

Upon the whole, as it appears to me, that Angus did not combine 
with the other Captains to take the Bet/ey out of the polleflion of 
the 4rgo; and that he ated fucha part, zs he thought would pro- 
mote the interefts of his owners; my opinion is, that the decree of 
the lower Court fhould be affirmed: But a majority of this Court 
entertaining different fentiments, it mutt neverthelefs be reverled, 
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ABATEMENT. 


y HAT is a reafonable time to re- 
new an action after abatement ; 
of to profecute it upon the fobndation 
of the otd writ, where there has been 
no abatement. Pagegta 


See Practice. AGiom 


Account. 
See Aiton. 


ACTION. 

The Court will not in one action 
enquire, upou motion, into the merits 
of another. 127 

An action for money had aud re- 
ecived, &c. is a liberal action, and 
will lie in all cafes where, by the ties 
of natural juftice and equity, the De- 
fendant ought to refund 4428 

But where aa party might with good 
eonfcience receive the money, although 
he could not recover it at law, he who 
voluntarily paid it, cannot in this ac- 
twa compel a return. /Qg. 

The Court will enquire into the 

' gaufe of action in the cafe vf Foreign 
Attachments, as they do in cafes of 
Copias. 154 

There is no cafe which gives a cre- 
ditor an action againtt the debtor of 
bis debtor: there is no privity be 
tween them. ibid. 
A writing under feal cannot be 
given in evidence, to fupport an action 
of Afumpfit upon apromiffory note. 208 

An action will not lie in a common 
law Court, where the que‘ion arifes 
from the neceffary and immediate con- 

| fequences of a veffel’s being taken as 
© prize. 218 
In an aGtion for moncy had and re- 
_teived, &c. the Plaintif®,{o far con- 
the Defendant's act, as that he 
Aamnot gainfay the right to receive the 


- 





money, and can recover no more thea 
was actually received. 223 
In an action of debt brought upoa ~ 
a bond, and where the fluc is juined 
on a plea of payment, the Jury may, 
and ought to, prefume every thing to 
have been paid, which, ex eguo et bene, 
in equity and good confcience,- eught 
not to be paid, 260 
To an ation of account between part- 
ners, if thefe fa@s are proved, that a 
partoci fhip exifted, that the Defend. 
ant was the acting partner, and that 
he received any part of the fum. from 
any of the perfons mentioned in the 
declaration, the Court will uniformly 
oblige him to account. 33 
The mere fale and delivery of a 
promiffory note, without any indorfe- 
ment or affignment, will not be fuf- 
ficient to maintain ao a@ien brought 
by the pu chafor in his wwn name, 
where no other confideration for an 
affump/it is baid im the declaration. 370 
A perfon whofe eflace was confif- ' 
cated during the late war, underen 
ac& of the Legiflacure of Conméiijent, 
for adhering to the Britifé govermment, 
cannot fue here to recover a debt) 
velted by that confifcation im the State 
of Conneéticut, although vo proceedings 
were hadon the part of the State,to'res 
duce the debt into poffeffien, before . 
the Treaty of Peace. 400 
What is a reafonable time to renew 
an action after abatement, or to pros 
fecute it upon the foundation of the 
old writ, where there has\been no a 
batement. 41a 
A fumpft for money had and receiv= 
ed, &c. will lie to recover back the 
confideration money given for the 
purchafe of lands , and deeds or other 
writings which are notthe immediate 
foundatien of the fuit, but enly tend~ 
img to it, may be given in evi- 
dence. 429 
Letters 
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Letters of adminiftration granted by 
the Archbilhop of Yord in the king 
dom of “Bagiand, are not of fufficient 
authority tv maintain aa action here, 

456 

See PraGice. Alien. Affignment. 

Confolidation. Covenant. Lis 
Pendens. 


Acts or ASSEMBLY. 
An A&@ of Affembly of the late Pro- 
vifice was not deemed to be repealed 
by the Kiog and Council, ‘till noti- 
fic ition here, 9 
- It is fairly to be inferred from the 
genera! tenor of the A& of Affembly 
fer the revival of the laws, that the le- 
giflarure thought, that the fepardtion 
from Great_Britain, worked a diflo- 
lution of all government. 58 


See Briti/h Statutes. 


ADDITION. 

J. B. of Weft Bradford was required 
by + rocl#mation to furrender, &e. by 
the name and addition of ‘* J. B. of 
£a/ Bradford townhhip :” and it was 
held to be fatal. ; 60 


ADMINISTRATOR. 

On the plea of want of affets, in an 
ation againft an execurorby a refidu- 
ary legatee, auditors thal! be appoint. 
ed ex tempore; and it is not fufficient 
to object, that the executor’s accounts 
heve been before fettled by a refer- 
ence. 164 

Payment to an executor or admini~ 
Bra er of a deceafed ‘partner can be 
no fatisfaction to the furvivor, who 
has the fole right «f {ving for, and of 
receiving the monies duc to the com. 

ys 250 

Although an executor by paying 
Money over co his co.executor, who 
becomes infolvent, would be charge. 
abl. if there were creditors, and a defi- 
ciency of affets to fatisfy them, yet he 
is not anfwerable to legatees. 312 

A creditor taking a bond from the 
executor or edminiftrator of his de. 
ceafed debtor, difcharges the old debt. 
in not. 347 

Lettersof adminiftration granted by 
the Archbifhop ef York in England, 
arenotafu cient authority to main- 
tain an ation here. 456 
. See Reference. 



















ADMIRALTY, | 

The Deleware is within the Admi. 
ralty jurifdiGion. ” 

A Court of Admiralty cannot Carry 
an agreement ince fpecific execution, 
nor give damages for the breach. ibid, 

The owners of Letters of Mor, 
are refponfib!e for injuries commana 
on the high feas, by the commiander 
fent out dy them ; at leaft tothe value 
of the veffels 

In cafes of capture from enemj 
perfons in ot'ver veffcls acquire ge 
right, merely by feeing the captor 
made. ibid, 

In what cafes the Admiralty. hay ‘ 
cognizance. ibid, 

In what cafes appeals from the Ads 
miralty to the High Court .f Errors 
and Appeals, are regular. ibid, 

The matter of a thip is anfwerabie 
over to his owners, where they have 
been obliged to pay a thi'd perfon for 
damages fuftsined by hi mifcondad; 
but the Court, under favorable cine 
cumftances, may reduce the qua 
of damages below what the owners — , 
have paid 180 : 

It is a wreng pofition, that a maher ‘ 
of a thip is not anfwerable for an error _ i 
in judgment, but only for a fault J, 
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the heart, in civil matters. ibid, 
* Where the queftion to be tried, 
though not dirc Aly a queftion of prize, 
is yet a queflion arifing upon the im 
mediate and neceflary confequence yet 
a veffel’s being taken as prize, it ® 
folely and exclufively of Admiralty _ 
jerifdiQion, and an action will gee — 
lie in a common Jaw court. 5 


See Majler and Servant. 
Damages. + ~ 


AGENT. 

There moft be fome fati 
proof of a Defendant's being a 
an agent, before the Court ein J 
him to be fworn, under the A@@E” 
Affembly, to identify the mone 
difpute. in not. 

A confidential agent cannot exe 
himfelf on that account from’, 
a witnefs againfi his conftituent: 


Sce Witne/s. Infurance. “ 




























AGREEMENT. a. 
See Frauds and Perjuriea. 
Infurance. ct 
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ALIEN. 

-An alien enemy has no right of ac- 
g@on during « war; but the rights 
qiiich the fabjects of either power had 
| ‘ggdiuit the ether, arc revived at the 
qndof it. 7t 

+ See Aion “Law of Nations. 

* AMBASSABOR. 


ee See Law of Nations. 


AMENDMENT. 
oA Sci. Fa wasamended by the re- 
cord, fubituting September Term, 
3982, for December Term. 133 





‘ Werdi&t in ejye&ment amended by 


, * andor the refiduc they find 
forthe Defendant.” ibid. 
»Whe tele and retura of an alias Ven- 
ditioni amended by the attorney's pre- 
on which it iffued. 197 
» Alter report, the rule of velencs 
was amended by the agreement Aled, 
fo*as to infert the name of Lewis, 
inthead of Levis. 379 
See Error. 
APPEAL. 
pSec Admiralty. Damages. 
Ejettment. Fufticess 
g Witenes or JuDG- 
* * Y MENT. 
eS See . Judgment. 
DYAssAULT aNp Bart- 


TERY. 
Striking any thing attached to the 
bu, 25 a Cane, is a battery, B14 


Lew’ of Nations. 
ASSIGNMENT. 
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he aflignee of a bond takes it at his 
peril, and Rands in the fame place 
obligee ; fo as to let in every de- 
ion which the obligor had againft 
Be bvligee, at the time of the aflign- 
» or hotice of it. 23 
he only intent of the a& for the 
nt of bonds, &c. is to enable 
“udlizoee to fue in his own name, 
\revent the obligee from releafing 
affigament. ibid. 
Pater a tona fide affigamentof a fimple 
tra@ débe, the Court will not allow 
fominal Plaintiff’to difcontiue an 
© ‘brought to recover it, to the ufe 


Affiznee of a fimple contract 
t canno. maintain a fuit in his own 
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aflignee. 139° 
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A bond payable to-L: 8. with wate. 
moraedum that it was for? 


the ule of § P. wasafligued by J: Pe 
to J. L. And it was adjudged, that» 
this was not an alignment within the 
A& of Affeambly 5 eand ‘that J. Le! 
could not maintain an action, in*his 
own name, againtt the obligor, 444 
A fubfequent aflignment of the fame 
bond, by J. L. to G. P.is no more 
than an afligomeat of J. L's equitable 
incerelt. ibid: 
The covenant by the word afigned,: 
extends only co this, that the ailigace 
fhould receive che money from the’ 
ebigor to his own wf; or, if the: . 
obligce received it, that he would be 
antwerable over for it to the aflignes, 
soid,. 


Difcontinuance. : 


ASSUMPSIT. * ' 
See Aion. Promiffory Note. . +, 


ATTACHMEN®S. 
empt. Foreign Attach~ 
Domeftic Attachment. 


See Covenant. 


See 


Co ofts. 


ATTAINDER., 


BSee Afi. Ti realy. ° 
« ATTORNEY, 
Se Letter of Attorney. 
AUDITORS, “ie 
See Praétice. Adminifiratorie* 
AUTHORITY, ov “ 
See Praétice. Bill of Exchange, 
Lelter of Attorney, "4 
AWARD... ce 


See Reference. * 23 
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B A I Loe " Ad 
ecognizance ef bail oaly binds = 4 
lands from the date of the judge 
meat onthe Sc. Fa. againit the bail, 
aad not from the time of or rin ’ 
138 
The proof of a debt. 
hold ¢o bail, 
The r2 G.&- refpeding rene 19 
debts to hold to bail, was mor in force, 
por practifed uader before the: 
tion. 


See Foreign Attachment. 
tices. Pris vilege. Praétice. 
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a " 
Bankruptcy. 

An infolvent debtor maft petition 
the Court before the adjournment, 
or he will noe be entitled to his dif- 
charge at that Term. 142. 149 

A perfon difcharged by a fpecial in- 
folvent a& of Now. Ferfey the a& be. 
ing local in its mature, and local in 
its term, is not thereby proteéed 
from his erediters here. 133 

» A difcharge under the infolvent 
laws of Maryland, extends to proteé& 
_ the perfon of an infolveat debtor in 
thie State. 229. 294 

The judgment of a foreign Court 
Gifcharging the debt, would, for that 
porpofe, be recognized here; but am 
inchoate ing to obtains dif- 
charge, will wot be fofficient to ex. 
eufe an infolvent debtor from giving 
bail 368 

The rational and legal confiru@ion 
of the 30th fe&ion of the Bankrupt 
AG, appears to be, that no judgment 
ereditor, who has not levied his exe- 
cution, fhall receive any benefit from 
his judgment, as to the eftate or ef. 
fe&s of the bankrupt, vetted in the 
Commiffioners of Bankrurcy by the 
ad, to the exclufion or prejudice of 
the creditors at large. but muft be 
pst upon the fame footing with them. 


‘ 273 
Yet, a8 to liens which do no not af- 
fe& the general creditors, he will have 
the benefit of them in the fame man. 
ner, as if the ac had never been 
made. ibid. 
Ie would defeat the exprefs intent 

of the bankrupt jew, if a prior judg- 
gient creditor could come in ender an 
execution, which, being iffaed upon a 
fabfequent judgment againft a bank. 
rupt, was levied before thea ofbank- 
ruptcy committed ; ibid, 
« Tarthat cafe, the creditor who fves 
ot the execution is entitled to the 
money levied. ibid. 
Upon's trial at law, the creditor of 

a bankrupt may give evidence to coa- 
trovert the trading; bankruptcy, and 
conformity; and the certificate is not 
conclufive proof of all the proceedings 
before the Commiffioners. 381 
'Though the bond of the petitioning 
creditor is given fora debt cortradted 
to the AG of Affembly, ‘aad 

with a view to take out a commiffion, 
the Court would be anwilling, on that 
account alone, to invalidate the — 

“ 3 
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“A petition fabferibed bys one 
two partners, in the name of hit 
and partner, 


. partnerthip demand againft the 
rupt- 
To found a joint commiffion 


unfair within the meaning of the 

Affembly. - 

But if a partnerthip did exift 
time of taking out the commiffion, 
previous afignment ef the 
, effeas for the payment 

or the fmallnefs of the quantity of 
in their ftore, cannot inwa 
the commiffion, or defeat the 
of the certificate. 








1 
os 
the “es 


ftranger to his ewn heme, in .¥ 
State, amoents to an a@ ‘of P 


ruptcy, -within the meaning 
a& of Affembly ? 


ibid 
Bitit or EXCHANGE, 
Where a man voluntarily ac 
fey 


of the 


damages on a bill of exchange, 
out waiting for a et for nos 
ment, and the Defendant might with 
juftice receive them, the moncy can« 
not be recovered back. 147 
TheC urt, in an aGion on a bill of 
exchange, will allow the Plaintiffte ~ 
ftrike out a fpecial, as well asa gene 
ral, indorfement oa the bill. 193 
A proteft for wet =~ mutt ap. 
pear under a notarial feal. ibid, 
Poffeffion of.a bill of exchangeis 
evidence of an authority to demand 
payment of its contents, 


words, “ or order,” or. other 
of negotiability, is not i 
bring an action on it, againft the 
ceptor, in his own name : 
Notice of proteft ough: to be 
in a reafonable time; and, by. 
giving it, the holder takes the. 
upon himfelf. 234 3mm 
The reafonablenefs of notice 
proteR muft, in Penn/ylvania, . 
to the Jury, as a quettion of fa@,. 
not of Jaw. : 
A bill of exchange, ncither pai ‘ 
received in fatisfaction of a preee 
jdebt, bu: upon condition of, its.b 
honored, will not entitle the de 
to 20 per « in ¢ 


ent. 
being procefted for non- paymes 
See Promy 
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pofe of taking out 2 commiffion, * 7 


over, fo as to enable the indorfee . 
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Quare, Whether the fight oF% 
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A bill of exchange without pr ‘4 
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a ficitieus partnerhhip, is certg ‘ 4 f 










is fufficient for the pur. 
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Bon UJ ne aa 
* Bee Arerment. Bankruptcy 
be Payment. 


‘i Baitisu STATUTES. 
: No a& of Parliament made in Bag- 
in 4 ke previoufly to the fetclement of 
ghe Province of Pennfylvania, was ¢x- 


7 he -unlefs by aéts of Affem. 
Z adjedications of Courts, or efta- 
‘Bhe 










ulage. 67. 24. 75 
Commen Law of England has 

a2 6 

| ys been in force in Pennfylvania ; 
_ st all ftatutes made fince the fertle- 
t of the Province, have no force 













ge unlefs the Colonies are particu- 
e ¥ oamed. ur. © 67 
Frauds and Perjuries. Bail. 
of the Limitations. Trial. 
IGE. + “CAPTURE. 
gi bg See Admiralty. Infurance. 
- i. CARGO. 
Pay : 
it with - See Cujtoms. 
ey cans vn 
w FY CERTIFICATE. 
bill : 
aii a ee . See Bankruptcy. 
a ™ “ar CHEAT. 
gene- 
193 ge See [ndi&ment. 
nuft ape 20s ¢ 
ibid, See OMMUSSION. 
is 3 as See Cofs. 
hange . ofts 
ibid, ) ComPTROLiER Gr- 
Ace _NERAL. 


& eae power of the Comptroller-Ge- 
1k neral in the fettlemeat of accounts 

the Commonwealth, is exprefs- 
limited by the a@ of Affembly, to 
for fervices performed, monies 
peed, or articles furnifhed, by or- 
ef of the Legiflature, or the Execu- 
ea Oeuncil 263 
has no right to adjudge a com. 
from the State for damages 
individuals may have fuffered, 
courfe of military operations 
he common fecurity and defence. 


; ibid. 
_ BWhere he has no jurifdiction ori- 
ly, tlie Supreme Court, on appeal 

hivdecifion, can have fone. ibid. 


“3 4 20: sane 

3 Sf Supreme Court. 

ek Ee NFISCATION. 
s Cuttoms. United States. 























ONSICNMENT: * 
SeeForeign ‘hissed “ 
ConsoLipaTion, 

ConTEemPT.: +f 
It is a contempt’ of Court to 
withhold a Pewee: 8G 
it is a contemipr; for witch an 
tachment lies, to-endtavour to pre 
dice the public mind in writings re. 
fpecting a caufe depending in Count: 


bs 
When the Defendant is eniinee 


arule to thew cadfe why an attache < 


zncot fhould not iffue againft him for 
a contempt, the Court wilf not make 
the rule abfolute, but proceed to give 
judgment for the offence. Siz 


See Reference. 
CONTINUANCES. 
See Practice. Limitations. 
CoNTRACT. &: 
In what cafes the relation of ania. 
ferior and fuperior officer, will bind 


the latter to difcharge the contradts of 
the former. 146 


See Covenant. — 
ConTRIBUTION., , 
See Inteftate. met 


CoveNnaNnrT. ova 

A covenant to repair, and-deliger 
up the demifed 

der and repair, ro 

and thall bind the tdeaun an 

the leffee, even if the affignee werg) 


not named by exprefs words, 08 ary * : 







couat of the privity. 
Cevenant to deliver up the 


1778, but the fame being 
feffion of by an alien enemy, and 
until the end of the Terma, and after~< 
wards: It was pee that ye 
Peter . roel uae - ‘lee 
ormance of this i 3 
caufe a covenant to ee 
miffes in goed repair, acelin ak 
God or am enemy, ought, te 
cial and exprefs; -adly, Becaufe the 
Defendant had no | 


ts 


eity, and the fofe 
mehc, who had the term, wile 
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temportry profits of the: ieetties 
and he 3 who has the reveffion, wil 
bear the lofe done to the ome 
buildi: g*- 

Where there isa ground rent decd. 
containing en -_< covenant on the 


part of the for the payment of 
Tent, Bese, over the pre 
accept rent 


venant wiil lie 






inf the lefice to recover 

eqient rent. 307 

CONVEYANCE. 
Costs. # 


The 2& of Affembly is pofitive, 
that, upon the reverfal of a judgment 
in the High Court of Errors and Ap- 
peals, each party fhall pay his own 
cofts. 292 

Cofts net allowed where the debt 
is reduced under £10 bya dire& pay 
ment, and not by fet-off on the trial. 

308 °457 

What cofts will be allowed on ere- 
euting a commiffion 3:0 

Where witnicifes, upon an attach. 
ment for not obeyirg a /ubpena, prov- 
ed their abfolute incapacity to attend, 
the Court dire¢ted the colts of the at 
tachment to abide the event of the 
fuit. 348 
The Jury ought to include the cofts 
of the Repléevin, in their verdi& in 
an a@ion brought upon the replevin 


440 
See Profecutor. 


Current Money. 


Current and Lawful Moncy are fy. 
nonimeus. 12 
The legal currency of Pena/ylvania 
‘Was continental money. ibid. 
A bond payable in ‘* lawful current 
moncy of Pennfylwania” mutt be taken 
to relate to the money iflued by Con. 
grefs. ibid. 
Current lawful, money, by the’ pofi- 
five words of the Act of Aflembiy, 
“Horans {uch money as is current at the 
‘time of entering into the contra@. 175 


See Payment. 
CusToms. 


. Where the captain of a veffel is 
obliged by law to deliver a manifett of 
his cargo, he docs not comply, unlefs 
eexhi bats atruc and accurate one, 405 


‘Si 





. 
-¢ 


stan put on hoard of a we 
fel, “is, generally fpeaking, Patapaecn | 
hended in the defcription»of ‘her 


s8°- 
r What unlading of goods will et 


caufe of confifcation. 


The want of knowledge, or tan 


ticipation of the owncrs, will not 


which goods have been enladed: before 
a duc'en:ry at the qpers houfe. ibid. 


—e 





DAMAGES. 
O* an appeal from the Admiralty, 
the High Court of Errors and 
Appeals, having reverfe! the decree Gf 
the Court below, granted a rehearing 
upon this point, whether the Hi 

Coert of Errors and Appeals hads 
difcretionary power with refpe te 
damages? whith was determined in 
the affirmative. 185 
In a fuit againft the captain of @ 
privateer, brought by the owners of the 
weffel, after a recovery againt them 

for his mifcondu@, in feizing a 
aud cargo as prize, which Were not fo, 

the High Court of Frrors and 

peals did not make the amount 
by the owners, the meafure of po 
againft the Captain; bet, upon fome 
favorable circamftances appearing for — 
him, they decreed confiderably Jely. 
ibid. 


See Comptroller General. 
Bill of Exchange. 


Deep. 

Barenand Feme joinedin a 
ance of the Feme’s lands to truftées 
certain ules; they afterwards acknowe 
ledged the deed before a Juttice of the 
Cemmon Pleas, who indoricd upox the 
deed, chat the Feme was examined apart } 
frem her hudband, and declared that 
fhe had voluntarily executed it, &c, 
Adjudged to. be a good 
upon account of the ufage. aniayz 

An ancient dna of fixty years date, 
allowed te be sead in . evidence, ak 
though poflefion had not gone 
with it, on proof of the hand 
of one witnefs who was dend,-ene 
other not known. bo q 

The recital of ome deed in iy 
is only evidence again bim who 
claims under it. 

Interlineation, if made after execu 
tien of a dced, will 20406 <= 
















veat the confifcation of aveffcl, from  § 
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re. SS es 


~ {nan immaterial point; and the pre- 
 Aumption is agaimit its having been 
-made before. r ibid. 

" » Sheriff's deed of fale, under a Vem, 
Exp read in evidence, though not re- 
yp erecd 3 the acknowledgment in court, 
_ and the : eegiftering of it in the Protho- 
motary's office, being a fufficient re- 
sording within the ad. 68 
 ¢ Deed dated before, but not recorded 
_ Neill efter a sheriff's deed, allowed to 
be read im evidence. 69 
The Cour: cannot hinder the read. 

ing 2 deed under feal; but what ufe 
will be made of it is another thing. ibid. 

F PV. deviles lands anto his cideft 

os A. in. fee tail, with remainder 

“ ‘in fee to all his other children; and 
"afterwards by deed ‘“* in confideration 
of natural affeGion, he gives, grants, 
ro &c. fully, freely, abfolutely, and 
“s clearly, the fame premifes, to his fon 
‘A. ¥. together with all the ri hts, 

B: titles, intereft, claim, and demand 

* whatfoever, which he then had in 
the faid granted premiffes, er any 
part thereof, Habendum unto him 
only the faid 4. ¥. without any 
further condition, &c. " Adjudged 

) ah. That this deed is a covenant to 
fland feized to ufes: ad, That fince 
the ftat. of 27 H. 8. ¢- to. no inkeri- 


" 


‘dance, in a covenant to ftand feized to - 


‘afes, or other deed to ufes, can be 
wailed, or new eftate created, without 
the word beirs: and 3d, That there 
areno words in this deed, technical or 
relative, that can raife a fee; fo that 
A, ¥. bad only an eftate for life in the 

remifes. 137 


e Partners. Evidence. Devife. 
Covenant. Mortgage. 


| Devise. 

om Devile to the firft beir male of F. 8. 
@  ewheo he thal! arrive at the age of 21 
| spears, he paying to A. and B. the 
™ daughters of J. S. L4o0each: After 
: | enthe devifor’s death J. S. had « fon, 
eewho attained the age of 21, and paid 
ae his fitters the ¢ 40 cach : Adjudged that 
sithe teftator’s intent was that the fir? 
S ajo of ].S. fhould take the eftate. 4 
Devic to truftees, to the intent, that 

piafiee my wife's deccafe, or in cafe foe foall 
‘gp merry, they thould fell, and divide the 


tor’s children, who attained the ageof 
21, mafried, and died’ inteftate, and 
without iffuc, im the life time of the wi. 
dew, who never had married 
but after whofe a the 
fold. 

* | devile thes 
to] P. during 
ral life, and if n 
then 1 give 
iffue: But in ‘ 
out iffue, or they dying under af, * 
I devife all my real eftate unto A. J- 
his heirs and afigns, on condition that 
he, or they, pay, &c.”” Adjudged, that 
J. P. coBk an efate toil which was for- 
feited bys attainder. 47 

The word tran. fer being ufed among 
the difabilities to which aom jurors are 
fubjeed by the a& of Afiembly, a 
non-juror is incapable of devifing lands. 


chate 


179 
Devife of lands to the teftator’s fon 
Jeha, when he arrives at the age of 
21 years, to hold te him, his heirs, 
and affigns forever, is a vefted dewile ; 
and in cafe of the death of the 
teftate, under age, uomarri ei 
without iffue afver the death 
father his mother furviving him, the 
eftate deviled fhall not go to his eldefe 
brother as his heir at common law, 
but be diftributed equally among his 
brothers and Giters, 20. 175 
T. B. begin: hie will, ** And as to 
what worldly ciate lam blifled wit 
I difpofe of as folioweth:” gad 
he devifes, 1ft, “* To his fon’ J. 
houfe and plantation where the 
tor then dwelt, &c. to have and te 
bold unto the faid J]. By. bie beire and 
affigns forever, he paying, Secs” 
v7, és wife Ma certain piece of 
land, bounding, &c. ~ Mo, he gave 
his wife one third of fuck moveable 
cftate as fhould remain after the pay- 
ment of his debts, funeral ex 
and legacies, which foould be in liew of 
ber dower er thirds of his eftate: And 
acdly, after bequeathing jnole 
he dire&s his houfe and land, ~~ 
mill to be fold by his execiitors wt ae 
judged, that the wife M “Wied es 
eftate for life in the piece 
vifed to her.” 


See Deed: Will. ae 


‘By money arifing from the fale, among 
~gothe teftator’s chiidren, when they fe. 
‘pirerally attained the age of 21 years, 
pease marricd: Adjudged, that this 


_ refed legacy in one ef the tefta- 


Inteftate. 


DisconTINUANCE, 
The Court refuled to allow the’tie 
mine) Plainwff te difcentinue ai ac. 








#ii i 


N 
i nee oe eS 
ether, vpon » bene fe afignment 
See Pra&ice. 
_. Dyst ress. 
a _ See Replevin. 
—Distrincas. 
‘See Praéiice. 
Drvorce. 
See Praétice. 


Domestic ATTACH-. 


MENT. 

The creditors under a domeftic at- 
tachment having made a dividend be- 
fore notice of a debt due to the Com- 
monwealth, under the circumftances 
of the cafe, the Commenwealth wasnot 
afterwards entitled to full psyment. 

1st 
_. What conftitutesan ixbabitent within 
the atrachmenx laws. r52, 158 

A judgment bas relation to the firft 
day of the Term, fo at to exclude a 
domettic attachment in faver of the 

creditor. 45e 


See Foreign Attachment. 


Dower. 

Dower cannot be barred by a colla- 
teral recompenfe; the devife of any 
thing to a wife camnot be averred te 
be in bar of dower, becaufe a will im. 
ports a confideration- in itielf; and the 
dcrife, without other matter, is to be 
taken as a dencwolense, and the devifce 
confidered a8 a purcbafer. 417 


The demandant in dower is not * 


gael recovering therein, by an 
ation of partition which the had before 
brought, for dividing lands under a 
devile in her hufband’s will, and in 
which it was acknowledged, that the 
moiety of the premifes, out of which 
— is claimed, bzionged to the 

418 

ales Devife. Partition. 





EJECTMENT. 
-N ejeQment is almof the only 
a@ion fer trying the title to 
lands in Penn/yloania 67 
& bare perceptiow of profits will 
aot ouft a tenant in eommon; and for 
the fatute of limitations te bar, the 


D 


eit So ton alert a 





VD 


tl: poe Aer, 


en 


ce 


Ejectment may be maintained ig 
Pennfyivania, by the egffui que truf 
his own same. 

A theriff's deed, which did nat 


h ere cot. 


producing the record. E 
The Defendant in 

confefs Jeafe, entry 

tenements laid in 


for allthe | 
the declraing 


confeffien for a part only will notte 


allowed. : 
The Plaintiff in an a&ion of 
pafs for mefne prefits, thall not 


evidence of the> amnual wong of dh i e 


premifes beyond the time of the 
mentioned in the declaration i in 


party'w lls, &c. the quetien nee 
be tried by cje&ment. 


See Limitations. | 


ERROR, 


Error was affigned, that ‘* thes 
ration is for the ity in a penal 
2 omits to Rane tite the {mal 

not paid, fo that no caufe 
tion ry cw to have accrued to 
Plaintiff for the penalty :*’ But it w 
held, that this want of ar 
could not be taken advantage of 
error, 


i See 


~ 
« 


Re 
Bi 


The. Court below having refuted to, 


admit the Defendant te read in 
ine a copy of an A& of Aflembly” 
of the State of Fi Tinginins printed 
the Law Printers of that fat 
wealth, and ftitched up with a 
other ads in a blue paper cover, 
was held fatal on error 

Tt was adjudged to be error. ¢i 
the Court below the 
tiff there to amend his declaration 
the writ, after the Jury had 
fworn, and then had them fwora 
and received their ver dia, 
confent, without giving the < 
ant leave to plead anew, — 
an imparlance or awarding the pays 
ment of cofts by the Plaintiff. , 


See Judgment. Verde. : 


Evipencs. 


Pe 


On an appeal from the ; 


tae 


HE 


saaews eae 


‘eh X 


eae ee ue Reemett (= 28 Laser 
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. EvipENCE.  _ 
- Mla, TS Copy of a deed c ia BR. in 
Boke , ewidetice of a title to lands in 
tT P , ia. I 
ah died =f © Copy from a regifter of births and 
te tobe, | deaths of Quebers in England, evidence 
€ ~  sbprove the death of a perfon, a 
4 9 le Partition, on the plea of non ten, 
ined in =f fafmel, &c. evidence may be given, 
tryin Ee fome of the Defendants were nog 
“@  eenants of the frechold, but only te- 
oanall its at will. ibid. 
i tobe Rs sd The exemplification of a will made 
without § in Eagland, and cer ified under the feai 
Gq BL ofthe Prerogative Court, may be given 
m oad TD Wevidence. ibid. 
rallthe § °° Minvutesofthe commiffioners a 

arationg §% perty may be given in evidence. sbi 
| notte oF WT he origioal private book of me. 
196 grorandums of the Secretary of the 


@ Land Office, refpecting the defcription 
Bef the land originally applied for, was 
m in evidence by confent, on the 
mendatien of the Court who 

; ht it a queftion of great import- 
leet qn ipal. 
; “The proteft of ¢ mafter of 2 hip al. 
oughetal § liwed to be given in evidence. 6. 10 


38 i © letter from the Receiver General 
om & and Secretary of the Land Office, to 
* sig 9 the Surveyor General’s Deputy, was 


te 9B alowed to be given in evidence, as 
the foundation of the Sag * 








@A farvey made in parfuance of the 
above letter, not returned into the 
. office, but found among the 
> = ty Surveyor's land paper', many 
— 2 after his death, was allowed to 
= 3 operon in evidence, againft a regular 






























>@ Warrent and forvey of a fubfcequent 
dite, a fettlement and poffeffion being 


_ & proved. 7 
B  Phe votes of Affembly and minutes 
_§ Council, were evidence to prove 
@ the time of the notification of the re. 


hafew, § ofan a@ by the King and Coun. 
Babe. 



























t 


a _ “Byidence of « parol declaration Be 
B) Mre Penn, that the land in difpute 
ye Plainey. § was fold to the Defendant, reje@ed 
ation i Court. : 10 
 § “Bearfey permitted to be given in 
ne evidence to prove pedigree. 14 
) & ° “Phe ftri@ roles of evidence ought 
de : Sig ce ea are oon 
without: § | 
the pays account fales allowed to be given 
se ed Aa @idence, on proof of the hand writ. 
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In DE xX, 


W. Pens, by deed, 
“lon. . 





J ing of the fadtor, who figued it. ibid. | 


‘ 


Fy 


On plea of payment, in an 
of debt. on a bond, the Defeadame 
give evidence of a miftake, or 4 
of confideration. 

No man fhall create evidence for 
himfclf ; therefore, Jetters written by 
the lefor of the plaintiff, to thew that 
his grant, om which the defendant 


. “ 8 

The lit, called the lift of 
Sift purchafors,was admitted in evidence 
to prove &@ grant of $000 acres front 
to be 


2 . 
The pafs of a Juftice of Maw ‘s 
is not admiffible in evidence, in 


— re(pe@ting the fcigure of goods 
rought into Penafyleasia againtt 
a& of Affembly. ” bs 
_ Any deed under feal, when proved, 
is proper to be given in evidence. 6¢° 
A deed fworn to by one witnels bes 
fore a magiftrate, who certifies the 
fame, is within the rule, 63. 9g 
A paper copied from the books of . 
the Surveyor’s office, ftating that 
furvey had been made, was not 
lowed to be read ia evidence; but ¢ 
book from which it was taken, wag’ 
admitted, without fhewing any a@ual 
furvey. 65 
On proof that the Defendant in ejea?z 
ment was in under J P. or his heirs, 
the leffor of the Plaintiff was lowed 
to give evidence of che detention ‘of 
deeds by the heirs of J. P. and alfo to’ 
read letters written by J. P» * sbids 
Evidence allewed to be given ef the - 
confefion of the Defendant, made after’ 
the a ~ of the fait. id, 
Probate of a will in the Preregative © 
Court of Canterbury, not ‘recorded. 
here, allowed to be given in evidence. | 
66 


ees 


Two deeds, both executed in Baga 
land, but only one of them recorded * 
here, were allowed to be given in 
evidence. ibids. 

A letter from athird perfonno way > 
concerned in the title, was offered im” 
evidence to prove under whem 
poffeflion, but refufed. a 

Recital ef one deed in another is 
evidence, but aguinft the party claim- 
ing under it. 67" 

In forcible entry, &c. title capnoe 
be given in evidence so prevent refti- 
tution nt, 68. 


> - 


= $3 Pe 


v 





x Ks DD) £& X. 


An entry made nineteen years ago 
in the Defendant's books, that a mote 
of 13 years ftanding was paid, was al- 
lewed to be read im evidence, to fup- 
port the general prefumption of pay- 


ment alier fuch a length of time. 85 


A book given in evidence to the Ju. 
sy, with 2 direction, that if they 
theught it a tranfcript from another 
book, to pay no regard to it, ibid. 

A heriff’s deed allowed to be read 
in evidence, without producing the 
record. 94 

if one of two witheffes to a deed 
becomes interefted, the other muft be 
called, or proof given that he canmot 
be found; otherwife the deed may not 
be read in evidence. 123 

The regiftet of a thip, certified by 
the naval officer under his feal of of. 
fice, admitted te be read in evidence 
againft the Defendants, though the 
wri, with refpeét to the Defendant 
that made the regifter, was returned 
non off inventus. 14! 

On as indi@ment for a nu‘fance, 
the Defendant cannot give evidence, 
that the ad charged is beneficial to 
the public. 150 

Parol evidence of the declaration of 
the grantor, amounting to a confecflion 
again bimfelf, though made after che 
execution of a deed, may be given to 
the Jury. 193. 426 

Poffefiion of ‘a bill of exchange is 
evidence of on guthority to demand 
payment of its contents. 193 

A writing under feal, camnot be giv- 
ea in evidence te fuppert ab action of 
aflumpfit on a-promiffory mete. 208 


queftion were bought of a third 

fon, and got of the Plaintiff, the en.* 
try in the books’ of the third perfog™ 
moft be thewn; his clerk's fweitiag™ 
that he had made it, will not be B 


mitted. 316° Y 


The proses verbal delivered into the 
Admiralty at a foreign port, was nor” 
admitted to be read in evidence in ag © 
ction againft the underwriters. 317° 

The proteft of a Captain ef a veffel 
made ata diflant day, and not at the 
firft port of arrival, was refufed to be 
admitted in evidence. “318 

A fpecial verdi& (in “another a@iog” 
upon the fame.policy, but againf dif.” 
ferent underwriters, was allowed tes 
be read in evidence, upon proof of ag’ 
agreement of all the underwriters, to 
be bound by one verdict, 419 

In what cafes parol teflimony ig” 
proper to be admitted to.explain, 
control the operation of a deed. 4 

In an action of afumpft for mo 
had and received, deeds, or 
writings, which are not the immediate 


foundation of the fuit, but onl lead, .. 
ing to it, may be read in sini 


49. 

A printed copy of an a@ of Affem.” 
bly of Virginia, printed by the law. 
printers there, aad ftitched up, witha. 
few others. ad, in a blue paper cover . 
is good evidence to be read toa Jury... 


See Deed. Treafon. Bail. Kea 


ment. Grand Inqueft. a 


EXECUTION. bs 


~VWSerse este 


S.c WB heed 


Execution cannot iflue upon a judge: : 
ment confefied on a bond by warrant 
ofattorney until the time given for payee — 
ment of the bond isclapfed. _ agg) 

A perfon committed in execution) 
by a Fuflice for a debt exceeding £reee 

3 7 ~ =p ' 


An entry in « thep bouk is not evi - 
dence, to charge aman upon a coila- 
teral affumpfit, to pay the debt ef an. 
other. 238 

When a confeflidn’is given in evi- 
dence, all that was faid muft be ftated, 
aad the whole, generally fpeaking, 
ought to be taken together, unleis 
cirumftances of improbability appear. 

’ 240. 392 

A judgment in a foreign: attach- 
ment in 2 fifter fate, is not concid_ 
five evidence of the debt in’an a@ion © 
here between the fame parucss 261 

Quere, How far boeks are admii. 
fible (not toprove a charge againi a 
party tothe fuit, but) to thew a,col- 
lateral faG, whether a third perfon 


difcharged on a Hab. Corp. 

A perfon attending Court is 
privileged from being arrefted ona 
Ca. Sa. dk he y 

A prior judgment creditor, 
come in under an execution, iffued 
on a fubfequent judgment, again 
bankrupt, and levied before an a@okg 
bankruptcy ; but the Plaintuff ip the) 
execution fhall have the money... 37g, 

There is nothing in the ad of Af” 
fembly, which precludes. the. ther; 
from holding au inqueft after, she 4 
was the defendant’s @ebtor at a parti. turn.of a Fi. fa. vst ae 
cular period ? oe i 276 ee 


in order te prove thet the goods in When, 
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I N D E X: 


When the judgment of a Juice of 
the Peace is affirmed upon a removal 
jato the Supreme Court, execution 
may iflae at once, without referring 
the caufe again to the Jultice. 410 
Lands of an iatefate are bound for 
the payment of his debts, and may 
fer that purpofe be taken in execution, 
although the heir may have previoully 
fold and conveyed them te a bena fide 
chafor. 48r. 


See Bankruptcy. Inteftate. 
EXecuTorR. 
See Adm:nifirator. 


EXTINGUISHMENT. 
See Payment. 


“FORCIBLE ENTRY 


and DETAINER. 
N an indi&ment for Forcible En- 
] try and Detainer, title cannot be 
given in evidence to prevent re- 
ftitution. 68 
Wife of the profecutor in an in. 
di&ment for forcible entry and de. 
tainer may be a witnefs to prove the 
ferce, but only the force. ibid. 
Motion in arreh of judgment :— 
zh. That the indictment of forcible 
entry, &c. ftated that * the profe- 
qutor was feiaed in his demefne as of 
feo,” without faying when: ad. That 
the inditment flated that, “* he was 
jaed in his demefne as of fee,’ and 
_ that his poffefien thereof as aforefaid, 
¢ontinued until &c.”’ which was repug. 
gant. But beth objections were over. 
ruled. ibid. 
The proceedings on an inquifition 
of Forcible entry, &c. were quafhed, 
‘Betaufe the defendant was ftated in 





© © theinqueft to have been pofefed, but 


/ po eftate of term was laid. 354 


MENT, 
Rum cenfigned to be fold on ac- 
unt of the confignor, and to be ap, 
plied firft to the psyment of adebr duc 
| tothe cenfignec, is not liable toa 
rign attachment, till the confignee 


a de Bates io 
ig Propert ora er itate 16 not lia- 
dleto ee in Pennfylvania, 
for a debt duc from fuch ftate to an 

idual. in net. 17 
~ Aman whe comes from another 
ia to refide amongf us, 
bis amily here, takes a 


OBS 








» engages 
on 


in trade, contraés debte, and, af- 
ter fometime, runs away with defiga 
te defraud his crediters, is fuch an 
inbabitant as not to be am obje@ of the 
Foreign Attachment, bat of the Dos 
metic Attachment, 

The Court will enquire into the 
caufe ef action in the cafe of 
Attachments, as they do in the cafe 
of a Capias. _. $4. 219 

What conftitutes an Znbabitant, with- 
in the meaning of the atrachment 
laws. 158 

What proof of a debt is fufficient 
in a Foreign Attachment, wpon a ci- 
tation to thew the caufe of action. 160. 

After judgment has been regularly 
entered in a Foreign Attachment, 
Quvaere, whether it is net too Jate te 
move to quafh the writ. 294- 

Money paid inte the hands of the 
Prothonetary was attached by the de- 
fendant as foon ashe paid in; but, on 
motien the attachment, was quathed, 


In executing a wri: of inquiry be 
a judgment ic a Foreign Attachment, 
the defendant is not entitled to pre- 
duce evidence to the Jury. 377- 

A thallep attached was dire@ted to 
be fold as a perithable co 
upon retion, and pofitive affidavit of 
the debt, at the firk term. 3 

A Foreign Attachment will not ly 
againft an inhabitant ef the State, 
though avowing an intention te emi- 
grate, and actually on his journey for 
that purpofe, 


See Dameftic Attachment. 
Judgment. Evidence. 
Fraups &PERJURIES 


The Englif ftatute of frauds and 
perjuries, 29. Car. 2. ¢. 3. does met 
extend to Pennfylvania. Ie 

But that ftatute is fupplied by an 
a&t of Affembly pafled 12 G. g.¢- 314 

in not: - 

The a& was made to prevent frauds . 
aswell as perjuries; it thovld be com= 
ftrued liberally, amd beneficially ex. 
pounded for the fuppreffion of cheats 
and wrongs. 427- 

An engagement that if D. $, wou 
make a conveyance to L. S. he would 
reconvey to a third perfon, although 
not in writing, and concerning lands 
of inheritance, is not, under the pars 
ticular circumfancesof the cafe, void 
by the a@ of Affembly. ibid, 

See Buidence. 





xii | Ix Ns D 


FREEHOLDER. 
Sce Praétice.. Privilege. 


(GOVERNMENT. 

T 1s fairly to be inferred from the 
general cenor of the aét for the 
revival of the laws, that the Legif- 

lature thought the feparacion from 
Greot-Britein worked a diffolution 
of all government. 57: 
A formal compact is not a neceflary 
foundation of government. ibid. 
‘A kind of government independert 
of Great Britein, was adminiltered in 
Pennf{ytvania before the eftablifhmen, 
of its prefent conftitution. ibid. 
The conftitution of Pennfyluinia 
wasa diffolution of the government 
as far asrelated co the powers of Great 
Britain; but not in relauon to the 
powers which had been before exer. 
cifed by councfls and committees. ibid. 
When treafon may be committed 
ayainft @ government. ibid. 
3utje@ means being in fubjectien to 
fome foyereign power, and is not 
barely conne@ed with the idea of 
territory : —it refers to one whe owes 
obedience to the laws, and is entitled 
to pactake of the elections into public 


office. ibid. 
See United States. 
Granp INQUEST. 


It is improper and illegal to exa- 
mine witnefles on behalf of the de- 
fendaat while the charge againh him 
lits before the Grand Jury. 236, 


GROUND RENT. 
See Covenant. 
GUARDIAN. 
See Orphan’s Court. 
HicH CourT or. 
Errors & APPEALS. 
See Damages. 











INDICTMENT. 
A’ indi@ment may be maintained 
upon “* an intent to deceive my 

liege fudje@s.”’ 41. 
Or it will ly for a cheat of fuch a 
Bature as may prejudice, although it 
does not charze that any perfom was 
actually defrauded. ibid, 
An indi&ment lies againft a public 
efficcr for a cheat in marking barrc]s 





E X. 


of bread as of the weight of 88ib, 
each, when, in fad, they only weigh, | 















ed 68ib. 47. a 
An indi@ment lies for * malic: ds 
ovfly, willfully, and wickedly Killing th 
ahorfe,” although ** fecretly,”is not = 
charged. i 338. 
See Treafon. Nuifance, . 
‘ 
INFANT. 
The appearance of an infant to 
fuit brought againft him, is not a je- 
dicial a, and will be fatal on a writ 
of error. 166 ni 
A judgment againft an infant may fr 
be reverfed after tull age, except in “3 
cafes of real a@iions, and fines and lo 
recoveries, which are, in their epe- * 
ration, mere modes of affurance; and 
the fa@ mutt be tried per pais, and - 
not by infpection. ibid. 
See Orphan's Court. a 
INFORMER. 
See Profecutor. — 
INHABITANT. rc 
See Foreign Attachment. Domef- 
tic Attachment. Privilege, 4 . 
INQUEST. 
See Execution. Foreign Attath- 
ment. Writ of Enquiry. . 
INSOLVENCY. m 
See Bankruptcy. * 
INSURANCE. > 
The defendant underwrote an opes br 
policy on the veflet from Philadelphia pl 
to “amaica; the was taken by the 
enemy, end afterwards retaken and te 
carried into Jamaica; where, by ? 
agreement b:tweea the captors and “ 
recaptors, without going into the — 
Court of Admiralty, the was foldat 9 om 
public fale for one fourth of the fom | be 


infured, and bought by the C 
fer the origihal owners, who 
wards acquicfced in the purchafe, 
now fued for the whole fum i 
as a total lofs: But, agreeably to the — 
directions of the Court, the Jury only 
allowed a compenfation for { . 
charges, and lofs of time. 

A warranty that “* orders will 
given that the fhip hall net cruifey” 
is not complied with unlefs fuch orders” 
are exprefsly given to the Captaisy 
an implication from whe general ims 
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= , An agreement entered into by un- 
. derwriters to be bound by one verdict, 
aie is equally binding on the parties whe 
iNling ther made in perfon, or by a broker 
sa mutually employed. 4:9 
8 All fuch agreements ought firft to 
8 - be entered op the Records of the 
z Coart. ibid. 

See Evidence. 

ttoe INTEREST. 
es Where moncy is received, as well 
“— aspaid, in a miflake, and neither 
166 fraui.nor furprize can be imputed to 
e = either party, intereft thall mot be al. 
Ss lowed in an action to recover the 
oo money back. 52 
eRe The rule for computing interett 
i and on partial payments. 124, 378 
* and Intereft fhall not be allowed upon 
ibid. en open account for goods fold and 
delivered. 265. 315 
The cafe in Douglas relates only to 
the American trade with England, and 
¢ does not interfere with the general 
. rule. ibid. 
Money received for another, and 
Domef- retained witheut the owner's confent, 
lege. eught tocarry interct, 349 

INTESTATE. 

Atiach- J. #. having two Sons and a 
. Daughter, deviled a plantation to 
"y: Mathias in fee. Mathias died iv his 
° mirgority, inteftate, and without if- 
fue : Ruled, that the plantation fhould 
net goto the heirs of Mathias at com- 
mon Jaw, but be divided among his 
> an opem breathers and fifters, under the fup. 
iladelpbia. plemental iateftate law. 20. 175 
1 by the » Where the heir at law takes an in- 
aken and »teftace’s lands at a valuation, the Or 
here, by: phan’s Court ought inftead of Bonds, 
‘tors and ‘which are a mere perfonal fecuri- 
into the — fy, to ‘take his recognizance, by 
as foldsat @ which the lands themfelves would be 








| bound-for the payment of thic diftri- 
~ pative thares. 265 
Pi Phe eldch fon, of the eldeft fon of 
Se intcftare, is entitled to am citate 
Which cannot be divided, at the valu 
ation, in the fame manaer as his fa- 
ther : 353 
+, -And the adjudication is not to be 
toall the children of the eldeft fon, 
‘Dat to his clade fon, who is alone his 
heir at common Jaw. ibid. 
* “In-partition of an inteftate’s eftate, 
‘the decrve of the Orphan’s Court was 
_feverfed, becaufe no provifien was 
“mad: for a Tenant by the cugtely of 
_ Bis wife's fhare, © id, 
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Where the purparts of the valaation 
money, at which the heir at law 
rakes an inteftate’s real eilate, are not 
{pecified, northe time of payment 
fixed, the fentence ef the Orphan's 
Colirrt is.not fufficiently certain : 54 

But, on appeal, ‘the Supreme 
Court might reduce both thofe points 
tocertainty; and, im that cafe, the 
whole cofts ef the appeal would fail 
on the Defendant. ibid. 

Where an heir at Jaw offers to take 
an inteftate’s real eftate at a valuation, 
the fee in the presnifes is not vefted 
in him, if he has neither paid, nor fe- 
cured the payment of, the valuation 
moncy to thofe who are entitled to 
receive it. ibial. 

Upon the death of a man, intefate, 
his lands are bewnd for the payment 
of his debts in fuch a manner, that 
they may be taken im execution and 
fold, notwithftand'ng the heir may 
have previoufly fold and cenveyed 
the fame, to bona fide purchafors: 481 

Aud in fuch cafe, the  purchafer 
from one heir is bound to contribute 
in aid of the other heirs, whofe lands 
remain unfold. 4%4 

But quere, whether Purchafors un- 
dér an order of the Orpban’s Court, 
are likewife bound to contribute ? 486 


jupGes. 
See ‘Judgment. 
JUDGMENT. | 

MOTION in arreft of Judgment: —~ 

it. That im an indi@ment of 
forcible entry, &c. it was ftated, that 
** the Profecutor was /eized in his de. 
mefne as of fee,” without fayi 
when ; 2d. That he was /feized im his 
demefne at of fee, and thar. ‘* his 
peaceable poffe/fion thereot aq aforéfaid 
continued until, dc.’” which was re- 
pegnant: But both obje@tions were 
over ruled. 

Judges are mot beund to affign any 
reafons for their judgment, and whem 
they do, it is-always in public. 89 

Judgment confeffed by warrant_of 


attorney executed by one ° 
in the name of both, fet a 
the Partner who did nvtfigns 


warrant, and confirmed as to rhe Pal 
ner that did. 
A judgment obtained in a foreign 
attachment in a fifter ftate i§, not.com- 
clufive evidence of the debs, in ma 
acjion between the fame parties here. 
26t 
Where 








xiv I 


‘Where Judgment may, or may not, 
be entered in the Supreme Court by 
warrant of attorney. 291 
"Judgment was arrefted in an adtion 
brought by the purchafor of a Pro- 
fmiffory note in his own name, 2. 
grinoft the drawer, on the mere fale 
and delivery by the Payce, without 
‘any indorfement of affignment, or 
wny other cenfideratien for an a/- | 
Jumpft being laid in the declaration. 


= 


37° 
After Judgment by default, the De. 
fendant may give evidence to the 
Jury on executing a writ of Inquiry; 
dur not after Judgment in a Foreign 
Attachment. 377 
A Judgment has relation to the 
firht day of the Term, fo asto exclude 
a Dometic Attachment in favour of 
the Judgment creditor. 4so 
If the verdi& is good, a judgment 
entered upon #, gerierally, muft be 
&, likewifey for, when it is drawn 
at large, it may be put into form. 
462 
See Bail. Bankruptcy. Error. 
Infant. Supreme Court. Fuf- 
tices. Warrant of Attorney. 


JupcMmeEnT CrepI- 


TOR. 
See Bankruptcy. Fudgment. 
Justices. 

A Prifover in execution on a Jul. 
tice’s Warrant for a fum exceeding 
rol. was difcharged on Habeas Cor- 
pure - 135 

After appeal, and fecurity given, 
@ Juftice cannot iffue an execution 

- again the Defendant, but muft pro- 
cced again the Bail upon the Re- 
rr Si iecane of a Juftice = 

: e 2 was 
~ Teverled, ih, Becaufe i Summons 
‘was returnable on the next day, 
» Whereas the act requires that there 
, fhould be allowed a time not lefs than 
five, nor exceeding eight days: and 
adly, becanfe the fummens was te 
anfwer a debt under forty hhillings, 
yx the Judgment was for a greater 


um. 405 
The Defendant, after Judgment is 
given againf him by a Juftice, ought 
to enter into a izance i er, 
with, at leaf, dub wes Rae's be 
may afterwards withdraw his fecuri- 
“sy, or Sppeal within fix days, 406 
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JUSTIFICATION. *” 
See Nuifance. . 








Law or Nations. 
HE law of nations is a pate of 
the municipal law of Peanjyh 

wania. 1m 

To infult a Secretary to the Lega: 

tion in the houfe of the Minifter Pie. 
nipotentiary, 1s 2 violation of the law 
of nations, punifhable by fine and im- 
prifonment : ibid, 
But a perfon convitted of tliat of 
fence, although claimed-as a fubje& 
of a foreign power, cannot be given 
up on fuch claim; but cafes may 
occur, where, pro bone publice, offen, 
ders may be delivered up to the jj 
tice of the country from which 
endeavour to efcape. 116 
Nor can the perfon fo cenvidted, be 
imprifoned till the fovereign, whole 
officer was infulted, thall declare that 
the reparation is fatisfaGory; fge 
punifhments muft be certain and de, 
finite in all refpeds. ibid. 

The perfon, houfe, and comites, of 

a -Minifter, are all protected by the 
law of nations. i 


. . ibid, 
See Alien. United States. 


LEGACY. 
See Adminifirator. 
LETTER OF ATTOR« 


NEY. 
Where a fpecial letter of 

was given to inftitute a fuit, end 
terwards a perfon having a gesicnl 
power, executed a releafe to theDe- 
fendant in the fuft, the Court hed 
the anthority to be fufficient, and 
difcharged the party. ay 

LIMITATIONS. _ 

The Stat. of Limitations, 33 H.8, 
c. 2, extends to Pennyyluania, 15+ Of 

So does the 2r Fas. 1.6.16. 

But the 32 H. 3. ¢. 9. does 
extend. , 

For the Stat. of, Limitations to bat 
in Eje@ment, the muh 
adverfe. ‘ 

The Court will never. opep ast« 


the Statute of Limitations. ._ ». 














It is only neceflary to enter, 
continwances, in order to prevent 
bar of the Statute of Limi 





gular judgment, to let in a plesot 
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qhere the Writ and Declaration dif- 
agree as CO the nature of the adion. | 
ais: 

~Lrs PenpeENns. 

Before the return of the writ, the 
Plaintiff moved. for a Special Co rt: 
but it was held, that the action was 
pot depe: vding for chat purpofe ‘till 

the writ was returned. 77 


See Praétice. 





MARINERS. 
See Mafter and Servant. 


Master &SERVANT. 
PON a general retainer, for no 
particular voyage, the Owners 

ofa veficl may difmifs the Captain at 

wny time, without caufe afligned: but 
awhere there is a Charter Party, Bills 
wf Lading, aad a particular voyage 
agreed upon, the’ the owners may 
ddmifs the Captain, yet they would 
tbe liable ia a Court of Common Law. 


As villeinage never exifted in Ame. 
gica, 20 parc of the dogtrine founded 
_wpon that condition, is applicable 
here. 167 

Property in a megroe may be ob- 
tained by a bona fide purchafe without 
deed. 169 

The Captain is liable for the wages 
of mariners, if he admit them to 
ferve on board the veffel, altho’ they 
were originally fhipped by the owner. 


393 
©: A negro born before the rf of 
March 1780, te wit, in 1779, and 
pot recorded agreeably to the act for 
the gradual abolition of flavery; can- 
‘mot, under that ad, be held as a 
fervant “till the is 28 years of age, 
{ but is abfolutely free. 469 

See Admiralty. Cuftoms. 


*Mepretas LINGUA. 


See Trial. 

> oMesne Prorirs. 
a See Ejectment. 

a. MortTcace. 


ww A fabfequent fimple contra debe 
“eantet be recovered on a Scire Fucias 
_)@pon a »r'or mortgage; but only the 
‘principal, interefts and cofts, on pay- 


ae 


EX. 


the mortgagor's the Deed, fo'far, : 
fufficient to pafs the lands; and, 
der it, the poffeflion of the Peemaypak 
might have been: reset na 
ment. 

A mortgage, acknowledged 
recorded the day. Prevents ow the Deciarat 
of Independence, by rence 
under che Proprietaty government 
was, neverthelefs, held to be valid 
againft a fabfequent judgment credi. 
tor, and tena fide purchafor, *. : 
valuable confideration. 


See Evidence. Deed. Pajiiaat. 
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NEGROES. 
See Mafter and Servant, 
New Tria.’ 
See Trial. 
NonjuROR. 
See Devife, 
Norice. 
See Bills of Exchange, 
NUISANCE. 
T is no juftification on an Indi@- 
ment for a Nuifance by intruding 


on the public Property, that it is be- 
neficial to the public. Ise 





> 

Orpuan’s Court. 

5 Sagat ban’s Court have a power 
to affign the guardianhip ‘of 

Minors, under 14 years Of age, to 
whom they pleafe, and ere not cép- 
fined to the guardian im. foccage, of 
by nurture. rg6 

Where an heir at law laheaea 
Inteftate’s lands at a Walyation, the 
Orphan’s Court ought,” intes# of 
Bonds, which are a mere 
fecarity, to take recognisances, by 
which the Jands themfeives woald be 
bound for payment of the diftribative 


fhares. 


See Inteftate, Partition: 





Paro. TesTIMONY, 
See. Evidence. 


PARTITION. 





wment of which thé Court will fay 
Wiehe proceedings on the Sci. Fa. 142 
‘~ > A& morgage, though * not recorded 
Wefithin fix months, is good again 


T; would be well for the party pray. 
ing for a partition of am inteftage’s 
real S hate, fo be particular im: the 
sames of the perfoms entitled to foares, 
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and of the purparty ef each ; but the 
Court would not reverfe an inquett 
for onsitting this, 352 
The decree of the Orphan's Court 
was reverfed, becaufe im partition of 
an intettate’s eftate, no previfion was 
made for a Tenant by the curtefy of 
his wife's thare. 353 
The pra@ice im he Orphan's Court 
has been to dire& the fame Inqueft 
which is appointed to make a partiti. 
on of real cftate, if that cannot be 
done without prejudicing the whele, 
then te make the valuation. 354 
Where a recovery in partition is no 
bar to an a@tion of Dower, ia that 
moiety of the premifes, which is 
affigned to the Tenant. 418 


See Dower. Inteftate. Or- 
phan’s Court. 


PARTNERSHIP. 

One Partner cannot bind amether 
by executing a Deed under the ines 
firm. 119 
Not only the Ship's Hufband, but 
all the real ewners at the time of the 
work done, are liable to the Tradef- 
men- 129 

Payment to an Executor, or Admi-. 
niftrater, of a deceafed Partner, can 
be no fatisfa@ion to the furvivor, 
who has the fole right of fuing for, 
and of receiving the monics duc to 
the company. 250 

Articles of Copartnerfhip, being 
ves inter alies aa, the limitations can. 
not be known, and, therefore, ought 
not to affect a third perfon, who acts 
under a legal authority from one of 
the Partners, 269 

“One of two Partners may give an 
autherity to a clerk under the firm of 
the Houfe; and the clerk may, in 
econfequence thereof, accept bills, and 





































PARTY-WALL. + 


The reimburfement of the coft of 
the moiety of a party wall, is only a 
perfonal charge againft the builder of 
= fecond houfe, and not a lien upon 
the houfe itfelf. 345 


PAUPER. 


It is mot neceflary that an exsmi- 
nation fhould appear upon an order of 






figu, oc inderfe, notes, in the — 
of che company. 

See Adin. Bankruptcy. Fudg. 
ment. 
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Seffions for the removal ef a Pa, 


r. ag 

if a Pauper was injured by remo. 
val, a remedy may be had by fy, 
formation. ibid, 


PAYMENT. 
Under the plea of Paynient, mif. 
take, or want of confideratien, 
be given in evidence. th ‘2 
A Bond given 10 payment of a pre- 
cedent debt, is conclufive evidene 
of the Contra& to prevent the Obli- 
ger’s claim of paying by Inftalmenty’ 
uader the a@ of Affembly. 83 
Partial payments, a rule for erg. 
diting them. 124.3 
Payment to am Executor, or 
miniftrator, of a deceafed Partner, is 
ne fatisfaction to the furvivor, who 
has the fole right of fuing for, asd 
receiving the monies due to the com 
pany. 2 
In an action of debt upen a 
and where the iffue is joined 
plea of Payment, the Jery may, “3 
eught to prefume every thing to have 
been paid, which, ex eque et bene, 
ought not te Se paid. 260 
Money paid into the hands of the 
Prothonotary upon a judgment, is| 
be confidered in the fame ftate as 
paid to the Sheriff; and is not liable 
to be attached by the perfon who 
paidit, on a fuggeftion that the debt. 
may have been “otherwife fatisfied, 


4 

Where a Bond fhall not be why 
dered as payment, or extinguithy 
ment, pre tante, of money duc upon 


a mortgage. 423. 
See Praétice. Current Mex: 
ney. Adminiftrater. Bvi- © 
dence. oe 
Po.icy. a 


See Infurance. Evidence. 


PRACTICE. . 
When the Defendant has hewn 
title in a third perfon, he may take) 
the epinion of the Court on that 
title, by motien for a nenfuit, before 
he has gone threugh all his a 


Ia fuch cafe the Plaintiff cannot 


7 
: 
2 


demur to the Defendant’s evidences : 


“till he bas gene through the a 
When a Deed is produced inevit 


evrewrae«dceuU cerzst £ 24 a os 4 = 


124.3 

or 
rtner, is 
or, who 
for, and 
the com. | 


2 
a Bind, 
ned on" 
may, 4 
g to have 


’ 


Reyer ? 


Step days before the return. 


 ampted. ( 


IN DE X- 


dence, it muft be thewn is bec werba, 
o demurrer. 20 
Whenever a writ iffues fairly, if 
delivered firtt, it hall take preference. 
22 
“Whe proceedings on a Hab. Corp. 
gre ds nove; but on a Certiorari the 
‘Court preceed on the flate prone 
ata. 
“fi. fa. iffued on a Judgment in the 
Jail Bond fuit; proceedings were 
faged on affidavit of a defence, plead. 
‘ae iftueably in the original adion, 
sod confenting that the Judgment en 
the Beil Bond thould remain as a fe- 
ity: 130 
“Te entitle the Plaintiff to judg- 
ment by default, the fervice of a fum- 
mons on tbe perfon of the Defendant, 
as well as if left at his houfe, muft be 
* 154 
On affidavit that material witnefics 
the Defendant (who was in con- 
at) were about to leave the 
State, the Court granted a rule to 
take their Depofitions, though the 
Writ was not retuimable till next 
term. 164. 251 
“An Attorney's agreement to refer 
bincs.his client. 164 
The Defendant, by miflake of his 
attorney, had notice of trial for the 
17th inftead of the 13th, and not ap- 
pearing on the 13th, judgment was 
entered by nen fum infor'maius: but 
aiterwards, on proef of the miftake, 
the judgment was epencd. 241 
Althoegh the werds that ‘* the 
pdant has not been refdent in the 
‘fate for twelve months before the 
writ iflued,” are inferted in an aff. 
davit to found a Cepias againft a Free 
holder, yet the Ceurt will enquire 
into the circumftances of the cafe, and 
telieve him from arreft, if they think 
"be was intended by the aft to be ex- 
246 
A third perfon fully acquainted 
with the circumftances, is admiflible 
to make the afhdavit of a defence, 
when the party himfelf, from-extreme 
ficknefs, is incapable of making it. 
248 
_,» Auditors thall be appointed only 
where there is a difpute about the de- 
_ reciatien. ibid. 
+ The Plainté, after lating the 
want-of a material witnefs, who had 
deen fubpens'd, put off the trial; but 
the Court, netwithftanding, granted 
yihe Defendant a rule fer trial next 
Berm or Non Pres. 2t7-° 


’ becomes abfolute, 





XVil. 
It is am invariable rule not teap~ .. 
point referees, but-in the prefence of “ 
both partite. 25% 
The Court will grant a rule to take 
the Depofitions of going witnefles, de 
bene effe, before the return of the writ. . 


ibid... 
A cafe in Term Reports, being a. 
determination upen general mercane 
tile law, is of autherity here, 2 
After Judgment has been regular 
entered in a Foreign Attachment, it is 
too late to move to quahh it. 2 
On an appeal from the determina- 
tion of the Regulators ef Party Walls, 
&c. a feigned iffue can only decide, 
whether the Regulaters have done 
right or not; it cannot decide the tis 
tle and finally fettle the matter; and, 
therefore, it is proper to try the quef- 
tion by Ejcfment. 3° 
The privilege of a Freeholder to 
be fued by fummions, extends to ace 
tions ef Trefpafs oi et armis. 310 
The rule is, that anlefs exceptions 
to the Report of Referees are filed 
within four days, the judgment aif 
312 
A Diftringas will ly againft a Sheriff © 
while in office, upon a return of levied © 
to the value, &c. but, under parti- ~ 
cular circumflances, it would be hard. 
to iffue it, without meving the Court. - 
101d, 
The Venire was laid in Philadel” 
pbia county, and judgment * 
there obtained, execution was imme. 
diately iffued’ into Duels; but upou” 
motion the writ was quafhed, the~ 
Court being of opiniom, that. 
Plaintiff eught to have proceeded 
T:fatum. , 
On a role for trial or non pre, 
nen pres mult be moved for im Court; 
it cannot be figned in the Prothomo- 
tary’s office. 347 
A Capias will not ly againit’ a 
Freeholder, although the atterne; 
direts his appearance to be scecptal. 4 


Rule to refer and report te next 
term ; afcer the next term, the Re- 
ferees were changed by confent, and 
report returmable into effce: Determi. 
ned that the rule to report to next 
term was expired by its own limita- 
tgon. ‘349 
On motion, and pofitive affidavit 
of the debt at the firt term, a fhallop 
attached under a Fortign Ait 
was ordered to be feld, asa persia 
commodity. 379 

Is 





XVili I 


It has beem the praGice for the 
Sheriff to hold an Inqueft, as weil after 
as before the returs of a Fi. f. 379 

Rule for trial, or son pros; but 
afterwards a plea added, and partica- 
Jar facts referred: It was ruled, that, 
by this, the rule for trial or non pros 
was virtually vacated. 405 

On a libel for a divorce, notice 
ought to be givén that between two 
fpecific dates, adtsef crueyy, &c. 
Were intended to be proved. 409 

Rule for trial or non pros in Septem- 
éc? Term, and notice at bar ; and the 
caufe continued generally till January 
Térm: tt was determined that the 
rule for trial, or men pros was conti- 
nued; and that no new notice was 
neceflary, 410 

Upon affirmance of a judgment in 
a caufe removed by Certiorari from 
before a Juftice of the Peace, execu- 
tion may iffuc at once out of the Su- 
preme Court. ibid. 

Tt is only from the difagreement of 
the writ with the Declaration, that it 
becomes neceflary to epter the conti~ 
nuances, to thew it iffued for the 
fame canfe of sétion, in order to 

tevent the bar of the Statate of 
imitations, 411. 450° 

The writs of Capias and Summon: in 
P. ie always {pecify the nature 
of the a&iouws to be declared in, and 
are, therefore, fimilar, in refpe& of 
entering contiovances, to the Origi- 
adi: out of Chancery, and the Attach. 
aents of Privilege in the Common 
Pleas. 4it 

What is a reafonable time to renew 
an action; or to profecute it upon the 
foundation of the eld writ, where 
there has been no actual abatement. 

412 

i sey before a Juftice of Peace 
is fufficient to defeat a Freeholder’s 
privilege of being fued by fummons. 

436 

The peetice ef entering verdids 

en the iffue of non folvit. . 462. 


Sce AGion. Affignment. Goteryr. 
tr 


Treafon. Difcontinuance. 


ror. Privilege. Foreign At- 
tachment. Fuftices. Judgment. 


Partition. Lis Pendens. ‘#c. 


PRIORITY. 

When the Commonwealth is not 
entitled to a priority. 150 
See Domsftic Attachment. Bank- 

ruptcy., Judgment. 
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PRIVILEGE. 

Though the affidavit to 
sapias againk a freeholdet phen the 
words, that ‘* he has not been re 
&c.” the Court are met precluded, 
and will enquire into the circuniftag. 
ces of the cafe, in order to afcerrai 
whether the non- refidence comes with, 
in the meaning of the a@ of Affem, 
bly. 246, 

A Lieutenant ef another couny 
who comes to Philadelphia, to take 
out the commifliens of fome miligy 
efficers, is not privileged from artety 
while here. 195. 

A theriff ele& whe comes from anes 
ther county to folicit Council for hi 
appointment, is not privileged from 
arrefts while here. ibid, 

A member of Affembly, or of » 
State Convention, is privileged from 
being arrefted, or ferved with a fim. 
mons, during the fitting of the Ag’ 
fembly or Convention. 302 

A Conful, refiding abroad, ag 
having entered into partnerthip with 
another perfon, is net privileged from 
being fued. in not 

A freeholder who quits the 8Srate 
for a particular purpele animus reom, 
tendi, leaving his fanuly behind him, 
does not lofe his privilege’ of 
fued by fummons. 

A perfon attending Court is, nog 
privileged froin being arrefted upes 
a Ca. Sa, 

awe before a Juftice of Peace, 
is fafficient to defeat a freehelder’s pri 
vilege of being fued by fummons. 

See Praéice. 


Promissory Nore. 

A writing under feal cannot be give 

en in evidence in an action of afumpft 
on a promiffory note. 

Where there are fubfcribing 
nefics to a promiffory sore, they mul 
be produced, or fome account 4 
of them at the trial. 

Sale and delivery of a p 
note, by the Payee, 
indorfement or aflignment is noty 
itfelf, a legal ground of a/fumpft, te 
enable the perchafor in his own ecm, 
to fue the drawer. aa 

The Indorfee of a Promiffory Bote, 
takes it fubjeét to all equitable con 
fiderations, to which the fame wa 
fabje&, in the hands of thet 
the original Payee. 


See Bill of Exchange.” | 
PROPERTY 
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Property. 


What acts, between the Chapman 
gnd a Shopkeeper, do not amount to 
achange, or transfer, of the proper- 


ty: , 179 
See Foreign Attachment. Uni- 
ted States. 


Paosecurgs. 
“does not in~- 


. The A& of Affembly 
tend that a Profecutor uld be in- 
dorfed on all Indimentg; but only 
where a Profecutor really exile: 5 
The Defendant is got a competent 
gritaefs to prove the perfon profecu- 
ting, it mut be proved by indiffer- 
ent witnefics. 6 
- The Judge who tries the caufe, 
got being authorifed by the A& of 
Affembly to certify, f% as to exempt 
fhe leformer from cofts, he camnor 


do it. 63 
PROTEST, 
See Bill of Exchange. 
PURCHASE, 
The word Purchafe, implies a P ur- 
"ghafe in Fee. ac 








REAL EStTAtre, 
See Inteflate. 
RECITAL. 
See Deed. 
“~ RECOGNIZANCE. 
See Bail. Orphan’s Court, 
RECORDS. 
See Mortgage. 
REFERENCE. 


PATOTICE of the time and place of 


the meeting] of Referees, met 


E beferved on the Party, not his attor- 
Spey, unlefs the rule fo expreffes it. 81 


Report of Referees fet afide, for 


‘ordering the parties to withdraw, and 
> examining the witnefles in their ab- 


fence. - 83 
Report that * £. 75° was due the 3d 


\ef March lat, &c.” fet afide for in- 
certainty. 
+ Where the exceptions to a Report 
oof Referces arifé from the face of 
|B ithe report, and jepend on a conftrac- 


119 


filed 


tion of law, they need not be 
129. 


‘ip writing. 








Rik 


Five feveral ations being referred, 
and only one report, the report wis 
confirmed, contrary to the opinion 
of Saipren, Prefident. 143. 

Quaere, Whether Referees have au. 
thority to confolidate actions fubmit- 
ted to their decifion? 14%. See 3¥5 

What kind of evidence nay be ad- 
mitted before Referees, 16f. 

‘The edmiffion of an interefted wit- 
nefs, will not be fuTcient to fet alias 
the Report of Referees. ibid. 

An attorney’s agreement to refer, 
binds his client, 164. 

The Courts have of late confidered 
awards with great latitude, according 
to the intention of the arbitrators, 
appearing from the words of the 
whole. 174. 

Two of the effentials in awards, 
are, that they fhould be certain and 
final. ibid. 

An award to pay to the Ewecutors of 
J. G. deceafed, is fufficiently certain ; 
and it may be avérred who they ars 
by name. ibid, 

Report fet afide for allowing ex 
parte evidence to be given of the cur 
rent price of coachmakers work; at 
the timé the ation was brought. 187. 

It is not fufficient to inWalidate a 
report, that the Referees fent for the 
plaintiff alone, and afed hit whethée 
he would agree that a quarter's refit, 
which accrued after the adion 
brought, fhould be credited to ‘the 
defendant. 188. 

Ic is an invariable rule mot to ap- 
point Referees, but in the nce 
of both parties. .  “"45t. 

Report of Referees fet afide for the 
error of the clerk in making’ out the 
rule or agreement to refer. 293. 

The different kinds of awards in 
Pennfylvania. 34 

If the Court would grant’ 4 new 
trial had the exceptions been made to 
a verdi@, they eught for the fame 
reafons to fet afide a report. ibid. 

Report of Referees fet afide, s&, 
Becaufe the Referees gave interci 
upon an unliquidated account: and 
adly, Becaufe they allowed a charge 
of premium and commiffion for dak- 
ing infurance, without requiring the 
policy to be produced, or any proof of 
its being lott. ibid. 

The Court have always confined 
themfelves to two poiats on motions 
Tet *te 







- 
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to fet afide reports of Referees: ft, 
Whether there. is an evident mifiake 
in mutter Of fu; adly, Whether the 
Referees Lave cicarly erred in mat- 
ter of law. ibid. 
The Court refufed the application 
o° Referees for inflrucjions on a point 
of law. 4 
Two ations between the fame 
parties on diffcrent promiffory notes 
being referred, the Referees made one 
seport for one fom; but. afterwards, 
filed 2 fupplementary report. diftim- 
gvithing what was due in cach action: 
and, it was held, that the fii fl report 
ccvuld not be maintained; and chat 
the fecond was irregular. 255 
A tulc of Reference to report to next 
term, does not authorife iffuing execu 
tions upon a report inte office during 
the vacation, although a term had in- 
tervened between the entry of the rule 
and the appointment of the Reierces. 
ibid. 
Where a report of Referees awards 
monty to be paid on one fide, and 
cevtain other things to be done on the 
other, if the Court cannot enforce 
both, they will certainly enforce 
acither, 304 
But thovgh the Court may not be 
able to do this by execution, yet, if 
they can do it by ‘vtt chment, the re- 
mevies are mutual, though not by the 
fame kind of prcecfs. ibid. 
~ Att ‘attsehment would ly for a con- 
Vempt in not perferming an award of 
Referees at commen law, before the 
ftat. of 9 & 10° W. 3. ibid. 
ip” all cafes, where matters are a- 
warded to be done on both fides, the 
@ourt will exercife heir equitable 
pewers in fuch “a manner, as not to 
fuffer either party to clude the per- 
formance of his part of the award. 
ibid. 
If apy part of an award be impef- 
fible to be performed, the Court wiil 
refufe an «tt chment for that part. 365 
It is too late to annul the rule for 
Reference, when the Referees have 
inveftigated the whole tranfedtion, a- 
greed upon their report, and were 
lear from any imputation of mifcon 
duc. 430 
| Report of Referees fet 2fide, bes 
caufethey declined to confider the 
mo materia! ground of . the contro- 
verfy, upon a miftaken_ principle, 
Teading to real injullice to ene cf the 
paaics. . A 
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REGULATOR Sie 

Sce Ljeffment. Party-Vall 
RENT, 

See Ground Rent. 
ROADS. 


The review of 2 road, though neg 
taken notice of inte A& of Affem. 
bly, has always been granted, and is 
bow become a matter of right. ay 


REPLEVIN. 

There are po repievins in Pennfyh 
owimii, either uncer the flatute ef 
Mr b: idge> or at Common L ws but 
only under the & of Afiembly. 196 

The A@ of /ficmbly does norge. 
cognize two kinds of Replevin, one 
by plait, and the other by writ. ibid, 

Replevins are mace always returg. 
able writs by the AG of Affembly, 
and the partics appearance requirg 
on the return. ii 

The a& dire&s Revlevins to be de 
termined in the Common Pleas. ibid, 

Replevin lies in Peanf .v nis wherge 
ever 2 man claims goods in the pofleh 
fion of another. ibi 

Judicial writs de p oprict te ® ebands 


cannot be iffued in i enn/y.o.ain. 


2 


4‘ 
The Sheriff, in an aGion of tref 
pafs brought againtt him, cannot jab 
tify under a writ of replevin, if he 
refufed the defendant im replevin a 
reafonable time to find fecurity, ona 
claim of property, before the goods in 
qusftion were removed. 225 
As the Jaw gives the remedy of a 
diftrefs to a landlord, it is incumbent 
vpen the Sheriff to fee that the fecu® 
rity is good, before he returns the 
property on a replevin. 34t. 
The value of the difirefs at the” 
time of the Replevin, and not thea 
mount of the rent due, is the propet 
meafure of ‘damages ibid, 
Goods diftrained ought to be valued ~ 
before they are delivered on replevin, 


ibid, 
The Sheriff is refponfible for the 
fefficiency of the fureties in a Repiee 


vin bond, at the end of the {uit, 
when the landlord has chablifsed hf 
right tothe rent, for which the difirel” 
was taken. “a 
No evidence ought to be admttedy 
to contradiG& the. Sheriff’s rerun of” 
E.orgae 
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b bende in repicvio. 439 
The goods of a ftranger, being re- 
goved before’ the diftrefs, cannot be 
puriucd within the thirty ays. 44° 
Sce Co/is. Sheriff. 
RESIDENT. 
Se-< + riVilege. 
RETURN. 
See Replevin. 
* REVOLUTION. 
Sce Gavernneat. 





Save & DeELivery. 
See Pramiffiry Nate... 
SHERIFF. 

N an action of trefpafs broxght a- 

gaint a Sheriff, he cannot jultify 
ander a Writ of Repievin, if he has 
refuled the defendant in replevin a 
fexfonable time to find fecurity ona 
tlaim of property, befere he removed 
the goods in queftion. 225 
A Df ing s will lie againft a She- 
fi while ia office, upon a return of 
levied to the value &c 312 
The Sheriff, under a Vend Erp. mult 
fell not merely to the dizbe?, but to 
the bef bidder. aly 


SLAVERY. 

See Mafter & Servant. 

SpeciAL Court. 
AForeigner is not entitled to a f{pe- 
cal Court, upon a debt afligned 
tohim yacitzen. 169. 
The ac for ailowing [pecial Courts 
to plaintiffs, feems intended for the 


benefit of every man, who is about 
to leave the State. 267° 


See Lis Pendens. 
SUBJECT... 
See Government. 
SUMMONS. 
See Practica Privilege. 
R SUBPCENA. 
. See Ci/ts. - Witnefs. 
| Supreme Court. 


+ A judgment cannot be entered in 
‘the 8 pr.me Court, eveu im the county 


¥ 
» 


a 


D 


_ Bongstar, after judgment ce retorne 











EX. 


xxi 


of Philodelpbiz, by warrant of Attor- 
ney, upon a bond of « date prior & 
the act of Affembly. 291. 
As by that aét, the original junf. 
diGion of the Court is reftri@ed to 
the county of Mbiladelpbia, a judgment 
cannot, at any fubfequent period, be 
enter <i as o° Bucks county. ibid. 
This Court has authority upon aps 
peal, to alter and-confirm any pro. 
ceedings that come properly before 
the Comptroller General, but if he had 
no jurifdi€tion, the Court can have 
neuc: 362. 
As the Comptroller General, there- 
fore, has no right to adjudge a com. 
penfation from the ftate for damog~es, 
which individuals have fuffersd in; the 
courfe of our miliary operations, the 
Court can grant no relief upon ap- 
peal, although the applicant might 
bee titled to it in equity. ibid, 
S:e Comptroller General. 


PenDeER. 

“YHE 2& of Affembly ef the agth 
of January 1777 declares, thar a 
tender fhali amount to an adtual pay- 
mentand difcharge ; whereas a tender 
at common law, only fufpends the in-~ 
tercit til a fubfequent demand and 
refufal. 406. 7 3 
Therefore, a tender in Continental 
money, emitted by Congrefs before ibe 
29tb of ‘fanuary, 1777, 18 tadtamoyst 
to payment 407. %. 
But a tender in Bills of Credite- 
mitted /ubfequent to the 29tb of January, 
1777, has onl thecffect of a tender 





atcommon law. ibid. 
Sce Payment. . 
TITLe. 
See Evidence Ejetment. 
TREASON. 


A perfon accufed of high tréafon, 
fhal! have a copy of the indi€tment, 
a reafonable time, not lefs than one 
day, before the trial ; and alfo within 
the fame time, a copy of the pannel 
of the jurors. 33 

Adherence to American troop, 
though in confequence of mittaking 
them forthe enemy, cannot be trea- 
fon. . abide 

Words indicating the defendant's 
intention to join the enemy, are 

per teRimony, ~ hays ee she 
motives upon whiclt atent was 


afterwards 
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afterwards carried into effed. ibid: 
Eviderice may be given of an evert- 
e@ committed in another county, 
efter an overt.af is proved to have 
been committed im the county where 
the indiQment is laid. ibid. 
Evidence that the defendant had a 
powerto let people in and out of the 
city, when in poffeflion of the enemy, 
ought to be received; but not as 
conclufive proof of his belding a com 
gifien under them. 35 
But evidence of his feizing falt, or 
difarnyng the Americans, dass not 
apply to that fpecies of trealon ; tho’ 
it may prove his having joined the 
armies of the enemy. ibid. 
It is enough te lay in the indi&- 
snewt, that the defendant fent intelli- 
gence, without fetting forth the par- 
ticular lecter or its contents. ibid. 
The charge of levying war, is not, 
of itfelf, fufficient ; but affembling, 
joining, and arraying, with the forces 
of the enemy, is a fuflicient overt-aF 
of levying war. ibid. 
There muft be an actual enliftment 
of the perfon perfuaded, in order to 
make it treafon in the perfuader. 39. 
If an overt-a@ has been proved 
where the indi@tment is laid, the de- 
fendant’s conieflion may be given in 
evidence to corroborate that proof. 
ibid. 

Treafon isa crime known at the 
common law. 53 
Treafon, which is nothing more 
than a criminal attempt to deftroy 
the government, may be committed 
before the different qualities of the 
crime are defined, and its punifhment 
declared by pofitive law. 57 


See Treaty of Peace. 
TrREeaTY OF PEACE. 


After the peace, the Court would 
not fuftain a fuggeftion filed by the 
Attorney General, againft one who 
Was attainted in purfuance of a pro. 
clamation iffued during the war; as 
a procecding of that kind would 
contravene an exprefs article in the 
greaty with Great-Britaia. 233 

a 
TPRraL. 

The trial of a mifdemeanor pat off 
on affidavit of the abfcence of a ma- 
gerial witnefs ; but declared not to be 
# precedent. 9 


The Coust“would not force the 
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Crown to 2 trial, or eifcharge the 
defendant frem bail, without feme 
appearance of oppreflion, ibid 
The flat. 28 Edw. 3. ¢. 13. grant. 
ing trials per medictatem lingua to f{o- 
reigners, is in force in Penn/ylwonia, 3 
The affidavit of one who wag 
landlord to the defendant in eje@- 
ment, admitted on motion to put of 
the trial of thé caufe, Sx 
On affidavit of the abfcence of a ma. 
terial witne fs, the court put off the 
trial, refufing to enquire what his 
teftimony would be. 135 
The affidavit of a perfon eventually 
interchtedin the fuit, proving the 
want ofa material witnefs, is fufficient 
to put off the trial. ibid. 
Granting new trials depends on 
the legal difcretion of the court,guided 
by the nature and circumftances of the 
particular cafe. 254. 


See Infant. Errar. Pra&ice. 
UNDERWRITERS. 
ee Infurance. 


UNITED States. 

ROM tke moment of the affocia- 

tion of the United Stites, they ne~ 
cellarily becaine a bedy corporate ; fur, 
there was no fuperior from whom 
that charaGter could otherwile have, 
been derived. at 

It was agreed inCongrefs when the 
Britifp army evacuated Phiedelpbiz, 
that all the public property of the 
enemy, fuch as cannon, &c. thould 
belong tothe United Stites ; and the 
private property ef individuals to 
Pennfylvinia. 1 

Congrefs during the late war,might 
lawfully direct the removal of aay 
articles that were neceflary to thg 
Maintenance of theCortinenta! army, 
or ufeful to the enemy, and in danger 
of falling into their hands; for they 
were veited with the powers of peace 
and war, to which this is a pacural 
and necefflary incident. 363 
SeeLaw of Nations. Government, 

Treaty of Peace, “Fudgment, 
Usury, 

Where a partial payment is made 
and received, on account of a ete, 
given forthe payment ef moncy ber 
rowed at ulwrious intereft, the ulary 
is complete. 2165 
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216. 


Proof 


Proof ef a nete given by one of two 
partners, for the payment ef moncy 
horrowed om ufurious intereft, and 
afterwards peid, will not fupport a 
count, flating che oferious contract to 
pave been with the partners jointly. 

ibid. 

Although ne money is adtuaily 
paid, the ufury is complete, when 
pew notes are taken in fatisfaGtion of 
eldenes given for the payment of 
mency borrowed ata ufurious interef. 

ibid. 

A fair purchafe may be made of a 
bond or note, even at 20 0Fr 30 ger 
sent. difcount, without incurring the 
danger of ufury. 217 





VERDICT. 


TRICT formina verdi@ is not ne- 
i) ceflary; it need only to be uncder- 
ftood what the intention of the jury 
was,agrecably to which, it may af- 
gerwards be mouldedinto form. 462 


At- 
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WARRANT OF 


TORNEY. 


Warrant of attorney to confefs 
aX judgment on a bond, is fubfervi- 


ent to the bond, and execution cannot 


beiflued, ‘till the time given for pay- 
ment in the condition, haselapfed. 133 

Quere, Whether a warrant of attor- 
ney to confefs judgment in the court of 
Commen Pies, will avthorife ita be- 
ing confeffed in the Sups cme Court. 288 
sco Fudgment. Supreme Court, 


WILL. 


It is not neceflary that a will de- 
wifing real cftate thould be fealed. 94 
Nor that all the fubfcribing wit- 
fhould prove the execution. ibid. 
that the proof of the will 
be made by thofe who fub- 
fefibed as witnefies. ibid. 
Nor that the will fhould be fub- 
icribed by the wataefics. ibid 
Two witneff-s ere neceffary to the 
proofofevery teftamentary writing, 
whether forthe difpofition of realtor 
perfonal efate. 286. 
nee Adminifirater. Devife. 
WiTNEss. 
The defendant is not a eompetent 
With fs to preve the perfon profecut- 





ing ; it mu be dope by indifferen 
witnefies. “ee 

In an a@tion en a Policy of Tofy- 
rance, the Capzain of the fhip, hav 
goods on beard, and ivfured by other 
underwriters, who refufed to pay 
*cill the determimation of this fuit,was 
examined.on his weir dis esand, iweax> 
ing himfelt difintercled, he wat 
{worn in chie& 7 

The plaintiff's brother was offered 
to prove his age, from the hearfay of 
his father and mother ; but the Court 
would not allow him to be {worn. 

Ifa man thinks himfelf meercfted, 
though, in fadt, he is not, this is fui- 
ficient to exclude histeftimeny. 62 

Ao informer, on the feizure of con- 
traband goods.cannot be a witnefs, 
although he releafes his right to the 
moiety. 63 

Where 2 party calls a wienefs, who 
is contradiGied by another witnels of 
hisewn, hecannot cai) the firh to 
difprove what the fecond has faid. 63 

Suere, Whether a cenfidential clerk 
er agent comes within the rule refpea- 
ing counfel and attornics not being per- 
mittedto cifclofe the fecrets of their 
clients. 66. 439 

Wife of the profecutor in an india- 
ment of forcib.e entry may be awitnels to 
prove the foree ; but only the force. 68 

On an indictment for forgery, the 
party whofe name is forged, is a good 
witnefs, 110 

That referees have heard an inte. 
refted witnefs, isnot a fufficient caule 
tofet afide their report. 16r 

Toe fubicribing witneffes toa pio- 
miflory note muft be produced, or 
fome account given of them at the 
trial. acy 

In an ation brought by the ix- 
dorfee of a bill of exchange agaift the 
firft indorfer, the plaintiff'simmediats 
precedirg indorfer cannot be made a 
witnefe by ftriking his name off the 

fifi aud ibird bills of the fet, alchougin 
it is fuggefed that the fccond bill was 
loft. 7% 

There ere two ways of preving 
a witnefs te be interefted ; 1ft. by ca- 
aming him on his coir dire ; and, ad. 
by evidence ; but both cannot be pure 
fued at the fame time, 275 

A crofsexamination under a rule 
for taking depofitions will mot amount 
to an examination of the witnels on his 
voir dire ; HOF piccluce aby caception 


te 
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he 

to his competency at the trial. ibid. 
Under wharc circumftances a wit. 
nefs once interefted, may ceafe to be 
be. 272. 276 
In what cafes it is, or is not, necef. 
fary to take out a Subpanz fora wic- 


nefs. 276 
See Agent. Will. Evidence. 


Worps, - 

The word purcbh.js, impliesa pur- 
chafe in fee. 20 
The word perfaiding ufed in the 
a& with refpe& to treafon, means to 
‘weceed. 39 
Though in aions of flander 
were formerly conftrued in‘the 
i fenfe that they would admit, 
they are now co be taken according 
te their ordinary import and mean- 
ing. 114 

See Affignment. 


Writ or Enquiry. 


The court will not fer afide the 
werdicts of juries of inquiry upon fri- 
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volous grounds, nor examine the ef. 
fe&t of any particular piece of evie 
dence on the mind of the jury > for 
uniefs it appears, that there was as 
proper evidence, the court will pre- 
fume th .t they had fufficient grounds 
for their ir queft g 
After judgment by defauld the de. 
fetidant hasa right to_offer his eyj- 
dence to the jury of inquiry to com- 
bat the plaintiff's proofs; and if the 
fheriff refufes to hear “the~ evi. 
dence on both files, the court will 
dire& a new writ of enquiry 377 
But after jadgm-ot in a foreign og. 
ticbment, the defendant in the attich, 
ment isnot entiticd to produce evi, 
dence before the jury of enquiry. ibid, 
There is nothing in the a@ of af--. 
fembly which precludes the theriff 
from holding an ingquch after the \ 
return of the Fi. fi. 379. 
An inquifition quathed for irregu- 
larity becomes a nullity, and leaves ” 
the cafe ja as if none had been’ 
takea. ibid, 














ERRATA ET ADDENDA. 


Page 2. Bethel’s Leffee vs. Lloyd et al for “ nom tenuit,” read * nom 

tenet.” 

8:1. In not. for “ Venire facias,” read “ Scire facias.” ; 
go. In the firft line read “ on outlawry for felony.” soa 

167. Inftead ot “ Belt vs. Dalby,” xead “ Pirate, alias Belt; ut 
Dalby.” > 

a. Lee vs. Biddis. In the firftline of the cafe, read “ Plaine 
tiff” inftead of “ Defendant.” 

#85. Purveyance etal. v. Angus. After the decifion of the court 
delivered by the Chief Fuftice, and before the motion for ‘a re- 
hearing, introduce the following fentence :—“<ATLEE, and 
“ RusH, Fufices, diflented from this opinion of the Court, for 
“ reafons which they affigned feparately and at large.” 

187. Hoottey. Will: inftead of “ Foreign attachment,” read 
“ Domeftic attachment.” 

188. Innisv. Miller. Inftead of “ Huren’s Leffee” réad “ Bae 
ron’s Leffee.” 

252. In the 26thline, inftead of “ a note is difcharged}’ read 
“ anote is mot difcharged.” 

295- Morgan v. Eckart etal. (n the third line, read “ Berk’s,”. 
inftead of “* Bucks.” 

343. In the 34th line, read “ dy,” inftead of “be.” 

384. In the 12th line from the bottom of the page, read * Come 
miffioners,” inftead of “ Company.” 


430. Inftead of « Levinev. Will,” read “ Levinz v. Will.”, 


